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L INTRODUCTION

L. The Defence files this motion to present evidence that was not available to it at trial
before the Appeals Chamber, pursuant to Rule 115 of the Rules.' The filing of this motion before
the Pre-Hearing Judge, Justice Shireen Avis Fisher, consistent with the requirements of Rule
115(A),? is without prejudice to Charles Ghankay Taylor’s Motion for Disqualification of Justice
Shireen Avis Fisher from Deciding the Defence Motion to Present Additional Evidence Pursuant
fo Rule 115 which is being filed contemporaneously with this motion.

2. The evidence sought to be presented meets the requirements of Rule 115 and paragraph
23 of the Appeals Practice Direction,’ and substantiates Grounds of Appeal 36, 37, and/ or 38 in
the Notice of Appf::al4 and Appellant’s Submissions’ of Charles Ghankay Taylor. Authorisation
should, consequently, be given for the presentation of the said evidence before this Chamber.

IL. APPLICABLE LAW

3. In establishing the requirements for admission of additional evidence under Rule 115,
Justice Winter of this Chamber has previously applied the jurisprudence of the ICTY and ICTR.®
Three elements must be satisfied for additional evidence to be admissible on appeal. First, the
Appellant must show that the evidence was not available at trial. Evidence is deemed to have
been available if it could have been discovered through the exercise of due diligence.” The duty
to act diligently includes “making appropriate use of all mechanisms of protection and

compulsion available under the Statute and the Rules of the International Tribunal to bring

" Rules of Procedure and Evidence of the Special Court for Sierra Leone, as amended on 31 May 2012 (“Rules”),
Rule 115.

* See Rule 1 15(A) of the Rules.

? Practice Direction on the Structure of Grounds of Appeal before the Special Court, as amended on 23 May 2012
(hereinafter, “Appeals Practice Direction™), para. 23.

* Prosecutor v. Taylor, SCSL-03-01-A-1301, Notice of Appeal of Charles Ghankay Taylor, 19 July 2012, paras. 104
and Prosecutor v. Taylor, SCSL-03-01-A-1304, Corrigendum to Notice of Appeal of Charles Ghankay Taylor, 23
July 2012 (collectively, “Notice of Appeal™), see Grounds of Appeal 36, 37 and 38.

> Prosecutor v. Taylor, SCSL-03-01-A-1331, Corrigendum to Appellant's Submissions of Charles Ghankay Taylor,
8 October 2012; Confidential Annex A and Public Annexes B and C to Prosecutor v. Taylor, SCSL-03-01-A-1326,
Appellant's Submissions of Charles Ghankay Taylor, 1 October 2012: and Prosecutor v. Taylor, SCSL-03-01-A-
1348, Amended Book of Authorities to the Defence Rule 111 Submissions, 31 October 2012 (collectively,
“Appellant’s Submissions™), see Grounds of Appeal 36, 37 and 38.

® Prosecutor v. Sesay et al., SCSL-04-15-A, Decision On Gbao Motion to Admit Additional Evidence Pursuant to
Rule 115, 5 August 2009, paras. 7-9.

7 Prosecutor v. Sainovié et al., IT-05-87-A, Decision on Nebojsa Pavkovi¢’s Motion to Admit Additional Evidence,
12 February 2010, para. 6.

Prosecutor v. Taylor, SCSL-03-01-A 2 30 November 2012
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evidence on behalf of an accused before the Trial Chamber.”® Evidence will be deemed to have
been available unless the moving party can “put forward valid reasons...” as to why it was not.”
4. Secondly, the evidence must be relevant and credible.'® Evidence is relevant if it relates
to an issue which is material to the Trial Chamber’s decision.!' The moving party must “clearly
identify with precision the specific finding of fact made by the Trial Chamber to which the
additional evidence is directed.”'? Evidence is credible if it appears to be reasonably capable of
belief of reliance.” The ICTY Appeals Chamber has held that evidence to be admitted pursuant
to Rule 115 is sufficiently credible unless it is “devoid of any probative value.”'* However, a
finding that the evidence is credible does not indicate how much weight it is to be afforded.'®

5. Thirdly, the party seeking to adduce the evidence must show that it could have been a
decisive factor in reaching the decision at trial.'® This requirement is satisfied if the evidence
could have impacted the verdict, demonstrating that the conviction was unsafe.'’

6. Importantly, where the requirements in Rule 115 cannot be satisfied because the evidence
was available at trial or could have been discovered through the exercise of due diligence,
Appeals Chambers have drawn on their inherent power to consider the evidence. Thus, Justice

Winter has held that such evidence may nevertheless be admissible, provided that its exclusion

¥ Prosecutor v. Sainovié et al., IT-05-87-A, Decision on Nebojsa Pavkovié’s Motion to Admit Additional Evidence,
12 February 2010, para 6. Prosecutor v. Krajisnik, 1T-00-39-A, Decision on Appellant Mom¢ilo Krajisnik’s Motion
to Call Radovan KaradZi¢ Pursuant to Rule 115, 16 October 2008, para. 4.

? Semanza v. Prosecutor, ICTR-97-20-A, Decision, 31 May 2000, para. 37.

19 Prosecutor v. Sesay et al., SCSL-04-15-A, Decision On Gbao Motion to Admit Additional Fvidence Pursuant to
Rule 115, 5 August 2009, para. 11,

" Prosecutor v. Krajisnik, 1T-00-39-A, Decision on Appellant Moméilo Krajisnik’s Motion to Call Radovan
Karadzi¢ Pursuant to Rule 115, 16 October 2008, para. 5.

"2 Rule 115 (A).

¥ Prosecutor v. Sesay et al., SCSL-04-15-A, Decision On Gbao Motion to Admit Additional Evidence Pursuant to
Rule 115, 5 August 2009, para. 11. Prosecutor v. Sainovié¢ et al., 1T-05-87-A, Decision on Nebojsa Pavkovié’s
Motion to Admit Additional Evidence, 12 February 2010, para 7. Prosecutor v. Sainovié et al., 1T-05-87-A,
Decision on Nikola Sainovi¢’s Motion Requesting Additional Evidence Pursuant to Rule 115 of the Rules, 28
January 2010, para. 6. Prosecutor v. Krajisnik, IT-00-39-A, Decision on Appellant Moméilo Krajisnik’s Motion to
Call Radovan KaradZié Pursuant to Rule 115, 16 October 2008, para. S.

" Prosecutor v. Krajisnik, 1T-00-39-A, Decision on Appellant Moméilo Krajisnik’s Motion to Call Radovan
Karadzi¢ Pursuant to Rule 115, 16 October 2008, para. 17 [empbhasis in the original].

"5 Prosecutor v. Krajisnik, 1T-00-39-A, Decision on Appellant Moméilo Krajidnik’s Motion to Call Radovan
KaradZi¢ Pursuant to Rule 115, 16 October 2008, para. 17. Prosecutor v. Sesay et al., SCSL-04-15-A, Decision on
Gbao Motion to Admit Additional Evidence Pursuant to Rule 115, 5 August 2009, para. 11.

'* Rule 115(B). Nahimana et al. v. Prosecutor, ICTR-99-52-A, Decision on Appellants Jean-Bosco Barayagwiza’s
and Ferdinand Nahimana’s Motions for Leave to Present Additional Evidence Pursuant to Rule 115, 12 January
2007, para. 8.

17 Prosecutor v. Sesay et al., SCSL-04-15-A, Decision On Gbao Motion to Admit Additional Evidence Pursuant to
Rule 115, 5 August 2009, para. 12.

Prosecutor v. Taylor, SCSL-03-01-A 3 30 November 2012
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would lead to a miscarriage of justice.'® This can be shown where, had the additional evidence
been admitted at trial, it would have affected the verdict.'” This inherent power has also been
acknowledged by Appeals Chambers of the ICTY and ICTR.?

7. Similar to the jurisprudential requirements of Rule 115 are those of paragraph 23 of the
Appeals Practice Direction which additionally requires the applicant to present a precise list of
the evidence sought to be presented and arguments in support of the requirement that the
additional evidence be admitted in the interest of justice.’!

III. SUBMISSIONS

8. The additional evidence the Defence seeks to present through this motion is as follows:
(a) testimonial evidence from former Special Court Justice, El Hadji Malick Sow:; (b) the
complete interview of Justice Sow contained in the December 2012 edition of the New African
magazine (and the cover page of the said magazine)™; (c) an image of the LiveNote transcript of
26 April 2012, containing the statement made by Justice Sow in open court immediately after the
oral pronouncement of the Judgement;* (d) the Declaration of Michael Herz* regarding Justice
Sow’s statement and the LiveNote transcript of 26 April 2012;* (e) a video of parts of the oral
pronouncement of the Judgement, depicting portions of Justice Sow’s Statement in open court on

26 April 2012;° (f) an e-mail dated 11 May 2012 from Justice Sow to all Justices of the Special

'* «Although Rule 115 of the Rules (at the Special Court or the other international courts) does not explicitly provide
for this, the ICTY and ICTR Appeals Chambers consider that even if relevant and credible evidence were available
at trial, it may nonetheless be admitted on appeal if the applicant can establish that the exclusion of it would lead to a
miscarriage of justice. That is, it must be demonstrated that had the additional evidence been admitted at trial, it
would have affected the verdict.” Prosecutor v. Sesay et al., SCSL-04-15-A, Decision on Gbao Motion to Admit
Additional Evidence Pursuant to Rule 115, 5 August 2009, para. 13 (Sesay et al. Decision).

1o Sesay et al. Decision.

% Prosecutor v. Jelisic, 1T-95-10-A, Decision on Motion to Admit Additional Evidence, 15 November 2000.
Prosecutor v. Mejakié et al., IT-02-65-AR11bis.1, Decision on Joint Defence Motion to Admit Additional Evidence
before the Appeals Chamber Pursuant to Rule 115, 16 November 2005, para. 11; Prosecutor v. Popovic et al., IT-
05-88-A, Decision on Vujadin Popovié’s Motion for Admission of Additional Evidence on Appeal Pursuant to Rule
115, 20 October 2011, para. 10. Prosecutor v. Sainovic¢ et al., IT-05-87-A, Decision on Nikola Sainovi¢'s Motion
Requesting Additional Evidence Pursuant to Rule 115 of the Rules, 28 January 2010, para. 8. Prosecutor v.
Kupreskié, 1T-95-16-A, Decision on the Admission of Additional Evidence Following Hearing of 30 March 2001,
11 April 2001, para. 7. Nahimana et al. v. Prosecutor, ICTR-99-52-A, Decision on Appellants Jean-Bosco
Barayagwiza’s and Ferdinand Nahimana’s Motions for Leave to Present Additional Evidence Pursuant to Rule 115,
12 January 2007, para. 8.

-! Appeals Practice Direction, para. 23.

** Hereafter, “New African Interview,” appended in Annex B.

*3 Hereafter, “Justice Sow’s Statement” or “Statement,” appended in Annex C. See, also, Prosecutor v. Taylor,
SCSL-03-01-T-1283, Judgement, dated 18 May 2012, filed 30 May 2012 (“Judgement™), para. 71 of Annex B.

A Legal Assistant on the Taylor Defence Team.

5 Hereafter, “Herz Declaration,” appended in Annex D.

“% Hereafter, “Statement Video,” appended in Annex E.

Prosecutor v. Taylor, SCSL-03-01-A 4 30 November 2012
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Court, except Justice Julia Sebutinde, copying the Prosecutor and lead trial Defence counsel;”’
(g) a biographical profile of Judge Julia Sebutinde, as taken from the ICJ website;*® (h) a
biographical profile of Judge Bernardo Septilveda-Amor, as taken from the ICJ website;” and (1)
the Declaration of Ms. Alexandra Popov,*® appending three images of a reception for the Judges
of Trial Chamber II of the Special Court held on 31 May 2012.%!

9. The specific findings of fact to which the proffered evidence (individually or as a
collectivity of some or all) is directed are: (i) all findings of fact in, and underpinning, paragraph
6994 (a)** and (b)33 of the Judgement34 and (ii), to the extent it might be concluded from the
Judgement that Charles Taylor received a fair trial with due process of law and in accordance
with the provisions of Rules 26bis, 16bis, 14, 16, 87 and 88 of the Rules, and Articles 12, 13, 16,
17 and 18 of the Statute,’” the proffered evidence is directed at controverting that conclusion.

A. Unavailability
() Additional Evidence in relation to Justice Sow

10. All of the proposed additional evidence relating to Justice Sow (paragraph 8(a) through
8(f) above)’® was unavailable at trial. Trial proceedings were concluded on 11 March 2011 with
the presentation of final rebuttal arguments®’ and the hearing was on that same day declared
closed by the Presiding Judge of Trial Chamber 11.*® The pronouncement of the oral judgement
was on 26 April 2012,” and it was on or after that date that all of the evidence relating to Justice
Sow*’ became available. No sensible argument could be made to suggest that Justice Sow was
“available” before 26 April 2012 for purposes of the request that he give testimonial evidence on
appeal, insofar as the issues regarding which his proposed evidence pertains and is relevant to

(i.., Grounds of Appeal 36, 37 and/ or 38) only came to the attention of the Defence on 26 April

*7 Appended in Confidential Annex F.

“* Appended in Annex G.

** Appended in Annex H.

% A Legal Assistant on the Taylor Defence Team.

*! Appended in Annex I.

** Aiding and Abetting.

* Planning convictions.

** Prosecutor v. Taylor, SCS1-03-01-T-1283, Judgement, dated 18 May 2012, filed 30 May 2012 (*Judgement”),
para. 6994,

3 Statute of the Special Court for Sierra Leone, annexed to the Agreement between the United Nations and the
Government of Sierra Leone on the Establishment of a Special Court for Sierra Leone, 16 J. anuary 2002 (“Statute™)
% Testimonial evidence by Justice Sow, as well as, Annexes B through E, and Confidential Annex F.

37 See, Annex B, para. 70 of the Judgement.

3 Trial Transcript, 11 March 2011, 49622, lines 12 - 15. See, also, Rule 87(A) of the Rules.

* See, Annex B, para. 71 of the Judgement.

¥ See, paragraph 10(a) through 10(f) above.

Prosecutor v. Taylor, SCSL-03-01-A 5 30 November 2012
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2012 and subsequently. The same is true of the Herz Declaration:*' it is relevant to and addresses
events which transpired on 26 April 2012 (namely, Justice Sow’s Statement) in conjunction with
the oral pronouncement of the Judgment.

11. Furthermore, the New African Interview was published last week and became available
to the Defence on 22 November 2012, and the image of the LiveNote transcript* and the video
of portions of the oral pronouncement,*’ both came into existence and first became available to
the Defence on 26 April 2012. The e-mail sent by Justice Sow was transmitted on 11 May 2012%
and was therefore unavailable at trial. The non-existence and unavailability at trial of all
evidence sought to be presented in relation to Justice Sow,* @ Jfortiori, renders them incapable of
being discovered through the exercise of due diligence.

(ii) Additional Evidence in relation to Justice Sebutinde

12. The Popov Declaration (and accompanying images) * were not available at trial, insofar
as the issues to which they relate occurred on 31 May 2012. The biographical profiles of Judges
Sebutinde and Sepulveda-Amor,*” as taken from the ICJ website, could have been available at
trial, insofar as the ICJ membership of Judge Sebutinde commenced on 6 February 2012*% and
that of Judge Sepilveda-Amor even earlier. However, whilst the Defence was aware of Justice
Sebutinde’s ICJ membership during the trial, the Defence had no concrete way of knowing
whether Justice Sow had been substituted in place of Judge Sebutinde in relation to the
adjudication of the merits of the case until 26 April 2012 when it became clear that no such
substitution had taken place. The onus was on the Trial Chamber to advise the parties of the dual
roles being played by Justice Sebutinde, interrupt any purported deliberations it was engaged in,
and re-open the hearing to allow the parties to be heard on the issue.” As such, and considering
the significant issues that the evidence implicates, avoidance of a miscarriage of justice warrants

its admission.”

*' Annex D.

* Annex C.

* Annex E.

* Confidential Annex F.

* Justice Sow’s testimonial evidence and Annexes B to E, and Confidential Annex F.

* Annex L

7 See Annexes G and H, respectively.

* See Annex G.

‘_‘9 Prosecutor v. Ntagerura et al., ICTR-99-46-A, Appeal Judgement, 7 July 2006, para. 55.

" Sesay et al. Decision. The Prosecution’s Response Brief erroneously argues in paragraph 686 that the Defence
failed to make a timely objection regarding this issue, since lead Defence counsel was a member of the trial Defence

Prosecutor v. Taylor, SCSL-03-01-A 6 30 November 2012
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B. Relevant, Credible, and could have been a Decisive Factor Demonstrating that
Mr. Taylor’s Conviction is Unsafe

13. The additional evidence being proffered is credible, relevant to issues which are material
to the Judgement, and have the ability to demonstrate that Mr. Taylor’s conviction is unsafe.
14. The Defence refers to and incorporates by reference, the arguments advanced under
Grounds 36 and 37 of the Appellant’s Submissions. These statements address both the factual
basis for these grounds and the reasons why Justice Sow’s evidence is relevant, credible and why
it renders the conviction of Mr. Taylor unsafe as a matter of law. The factual basis of those
submissions is Justice Sow’s Statement. Justice Sow has subsequently confirmed this statement
and provided additional explanations on its meaning in the New African Interview. The New
African Interview is direct, relevant, credible and compelling evidence which is not available
from other sources on the issue of whether Mr. Taylor received a fair trial in accordance with the
fundamental principles of international law, international criminal Jjustice and the applicable law
of the SCSL.
15. Through his testimony Justice Sow could confirm both his statements in court and during
this interview. He could provide further detail and clarity regarding the Defence submission,
based on his statements, that there was failure to deliberate according to the Rules and that the
trial against Mr. Taylor was not consistent with the values of international criminal justice. If
admitted and given due weight by the Appeals Chamber, this evidence would render the
conviction against Mr. Taylor unsafe. The admission of the Herz Declaration and the Statement
Video is sought in order to corroborate Justice Sow’s Statement.
16. The New African Interview is also being proffered as evidence relevant to Ground 38,
insofar as Justice Sow discusses irregularities in the constitution of the Trial Chamber, in
consequence of Justice Sebutinde’s simultaneous membership of the ICJ and Trial Chamber II of
the Special Court.”’ The same is true of the 11 May 2012 e-mail by Justice Sow, inasmuch as his

failure to copy Justice Sebutinde on that e-mail was (as the Defence will seek to establish)

team and the issue could have been raised before 26 April 2012. However, this specious argument has no bearing on
the “unavailability” requirement of Rule 115 vis-d-vis and the Popov Declaration and both ICJ profiles in question.
Current lead Defence counsel was a co-counsel and not the lead counsel during the trial phase of the case and was
consequently not empowered to make any decisions of the Defence team on the Accused’s behalf at any time before
the Trial Chamber divested itself of jurisdiction.

*! New African Interview, page 48 (Annex B).

Prosecutor v. Taylor, SCSL-03-01-A 7 30 November 2012
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deliberate and buttresses views he expressed in the New African Interview regarding the
propriety of the constitution of the Trial Chamber during the relevant period.>
7. Admission of the biographical profiles of Judges Sebutinde and Sepulveda-Amor,” as
taken from the ICJ website, and the Popov Declaration (and accompanying images),** is sought
in order to substantiate, in evidentiary terms, (i) the election of Justice Sebutinde to the ICJ and
the date her membership commenced (i.e., 6 February 2012)* and (ii) remarks made by Justice
Sebutinde on 31 May 2012 during the farewell reception for Judges of the Trial Chamber that
she was given an exemption or exception by the ICJ to continue sitting in the Taylor trial while
simultaneously serving as an ICJ Judge. Those remarks have been cited to and relied upon in
footnote 1995 in the Prosecution’s Response Brief®® without the Prosecution having followed the
proper procedure under Rule 115 to have them admitted as additional evidence.
18. The evidence in question is relevant to Ground 38, credible, and if admitted and given
due weight by the Appeals Chamber, would substantiate Ground 38 and render Mr. Taylor’s
conviction unsafe.

C. Immunity and Adjudicative Privilege of Justice Sow
19. The Defence has sought a waiver of any immunity Justice Sow presumably continues to
enjoy as a former official of the United Nations (“UN").”’ Lead Defence counsel wrote on 19
November 2012 to the Under-Secretary-General for Legal Affairs and the Legal Counsel of the
United Nations, Ms. Patricia O’Brien, requesting that the Secretary-General waive any such
Immunity in the interests of justice, in order to allow Justice Sow testify before this Chamber.>®

A follow-up letter was sent on 26 November 2012, after the publication of the New African

>* See Confidential Annex F. See, also, New African Interview, page 48 (Annex B).

33 See Annexes G and H, respectively.

f4 Annex L.

> See, Annex G. Para. 762 of the Appellant’s Submissions mistakenly gives the year as 2011 instead of 2012, but
the necessary correction has been pointed out in the Prosecutor v. Taylor, SCSL-03-01-A, Submissions in Reply of
Charles Ghankay Taylor, 30 November 2012, regarding Ground of Appeal 38.

% Prosecutor v. Taylor, SCSL-03-01-A-1350, Prosecution Respondent’s Submissions, November 2012
(“Prosecution’s Response Brief™), see, page 237 (CMS page 7216), f.n. 1995,

*7 See, f.n. 8 of the Judgement, indicating that Justice El Hadji Malick Sow (Senegal) was appointed as Alternate
Judge by the Secretary-General of the United Nations and by the Government of Sierra Leone. See, also, Prosecutor
v. Taylor, SCSL-03-1-PT-240, Order Designating Alternate Judge, 18 May 2007, page 2. See, also, Convention on
Privileges and Immunities of the United Nations, 1 UNTS 15, 13 February 1946 and 1961 Vienna Convention on
Diplomatic Relations. See, also, Prosecutor v. Norman, Fofana and Kondewa, Case No. SCSL-04-14-AR73(B),
Decision on Prosecution Appeal Against Confidential Decision on Defence Application Concerning Witness TF2-
218, 26 May 2006 (Norman Appeals Decision), paras. 7-8 (recognising that UN officials, as fact witnesses at trial,
have functional immunity before the Special Court).

*® See Annex A.

Prosecutor v. Taylor, SCSL-03-01-A 8 30 November 2012




9859

Interview.” In a response dated 26 November 2012, Ms. O’Brien indicates that, “it is premature
for the Secretary-General to consider the request for the waiver of the immunity of Justice Sow.
The waiver request would be considered only after there is an indication that the Appeals
Chamber will admit additional evidence and hear witness testimony.”® As such, a decision by
this Chamber on this motion has been made a condition-precedent by the UN to the
consideration of a waiver of Justice Sow’s immunity. Noteworthy in this regard, is Ms.
O’Brien’s re-affirmation of the UN’s longstanding “policy of cooperating to the maximum extent
possible with international criminal tribunals, and the prosecutors and defence counsel who
appear before them.”®! Significantly, however, is the fact that a waiver of immunity is not a pre-
condition to the presentation of additional evidence, pursuant to Rule 115.

20.  The Defence is cognizant of any adjudicative or judicial privilege that could be invoked
in order to avoid the giving of evidence by Justice Sow. However, no available precedent deals
with the scenario where the official is not a current employee of the tribunal and what precedents
that are available confirm that whilst such a privilege may be invoked, it is not absolute and can
be waived to permit the giving of testimony, if the evidence is not available from other sources.®
In this regard, the Defence reaffirms that it does not intend to question Justice Sow on any matter
that might be considered secret or non-public.*® Second, and to the extent that any statements
made thus far by Justice Sow may be considered confidential or privileged, they are now a
matter of public record® and therefore confidentiality or privilege can no longer be invoked to

prevent their disclosure during public testimony. Thirdly, the proposed testimony of the Judge

*? See Annex J.

% See Annex K.

5! See Annex K. See, also, Prosecutor v. Karadzié, 1T-95-5/18-T, Letter from Stephen Mathias, Assistant Secretary-
General in Charge of the Office of Legal Affairs, 2 March 2011, p 2; Prosecutor v. KaradZi¢, IT-95-5/18-T, Letter
from Stephen Mathias, Assistant Secretary- General in Charge of the Office of Legal Affairs, 2 March 2011, p 6
(acknowledging the “long-established practice of the United Nations is to waive immunity to allow officials to
testify™).

82 Prosecutor v. Delalié et al., IT-96-21-A, Order on Motion of the Appellant Esad Landzo for Permission to Obtain
and Adduce Evidence on Appeal, 7 December 1999. See, also, Prosecutor v. Delali¢ et al., IT-96-21-T, Decision on
the Motion Ex Parte by the Defence of Zdravko Mu¢i¢ Concerning the Issue of a Subpoena to an Interpreter, 8 July
1997; In the case against Florence Hartmann, IT-02-54-R77.5. Reasons for Decision on Urgent Defence Motion for
the Issuance of Subpoena to Amicus Curiae Prosecutor, 3 February 2009; Prosecutor v. Delali¢ et al., IT-96-21-A,
Order on Motion of the Appellant Esad Landzo for Permission to Obtain and Adduce Evidence on Appeal, 7
December 1999,

53 See, Prosecutor v. Taylor, SCSL-03-01-A-1319, Submission in Response to the Order for Clarification of 15
August 2012, para 11 (i11). See, also, Annexes A and L.

 New African Interview. See, e.g., Reuters, “Former Liberian president Taylor should be a ‘free man’: judge,” 25
November 2012, hitp://www.reuters.conv/article/2012/1 1/25/us-sierraleone-taylor-judge-
IdUSBRESAQQ9F20121125.

Prosecutor v. Taylor, SCSL-03-01-A 9 30 November 2012
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could nonetheless be made subject to the condition that if Justice Sow were asked any question,
the answering of which would compromise any judicial privilege, he be given permission to
answer in a manner which does not undermine the said privilege or the interests of justice.
Lastly, the Defence observes that the applicability of any adjudicative or judicial privilege is not
a pre-condition to the presentation of additional evidence, pursuant to Rule 115.

D. Interest and Miscarriage of Justice
21.  The foregoing additional evidence are directed towards Grounds of Appeal 36, 37 and/ or
38.% The errors alleged in those grounds of appeal are egregious, and if sustained, would warrant
a reversal of all adverse findings against Mr. Taylor, a quashing of all convictions and vacatur of
the Judgement®® and Sentencing Judgement.”” The Defence submits that it is in the interest of
Justice to authorise the presentation of the proffered additional evidence and denial of this motion
would occasion a miscarriage of justice.
IV.  CONCLUSION

22. For the foregoing reasons, the Defence respectfully requests that this motion be granted.

Respectfully submitted,

;ﬁ? Lttt T (asefiboon

Morris Anyah Eugene O’Sullivan Chnstopher Gosnell Kate Gibson
Lead Counsel for Co-Counsel for Co-Counsel for Co-Counsel for
Charles G. Taylor Charles G. Taylor Charles G. Taylor Charles G. Taylor

Dated this 30" Day of November 2012, The Hague, The Netherlands

% See Grounds of Appeal 36, 37 and 38 of Notice of Appeal and Appellant’s Submissions.
66 Judgement
%7 Prosecutor v. Taylor, SCSL-03-01-T-1285, Sentencing Judgement, 30 May 2012 (“Sentencing Judgement™).

Prosecutor v. Taylor, SCSL-03-01-A 10 30 November 2012
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DEFENCE FOR CHARLES TAYLOR
SPECIAL COURT FOR SIERRA LEONE
The Hague Sub-Office
Dokrer van der Stamstraat 1, 2265BC Leidschendam, The Netherlands
Telephone: +31 70 IR, +31 70NN F:csinile: +31 70 G-
Eamail: Morris Anyah (Lead Appeals Counsel); —
|

Szilvia Csevar (Case Manager):

DATE: 19 November 2012

TO: Her Excellency Patricia O’Brien
Under-Secretary-General for Lepal Affairs and Legal Counsel of the United Nations
Office of Legal Affairs,
Unired Nations Headquarters
New York, New York 10017

BY E-MaIL TO: |

CCe H. E. Ban Ki-moon, Secretary-General United Nations (e-mail; -
H. E D Stephen Mathias, Assistant Secretary-General for Legal Affairs (e-mail:

H. E. El Hadji Malick Sow, Juge, la Coxr d-Appel de Dakar, République du Sénégal; former Judge,
the Special Court for Sierra Leone (e-mail; |

Ms. Michéle Doré, Secretary to the Under-Secretary-General for Legal Affairs and Legal Counsel
of the United Nations (e-mail: ]

FROM: Mr. Morris A, Anyah, Lead Counsel for Charles Taylor

RE: Request for the Waiver of Immunity of Judge El Hadji Malick Sow for purposes of giving Testimony

m the Appeal of Charles Taylor before the Special Court for Sierra Leone (The Prosecutor v. Charles
Ghankay Taylor, Case No. SCSL-03-01-A)

Dear Madam,

I'write as the lead appeals counsel to former Liberian president, Charles Ghankay Taylor, in his appeal
from conviction and sentence before the Special Court for Sierra Leone (SCSL). On behalf of Mr. Taylos,
the Defence requests that the Secretary-General of the United Nations (UN) waive the immunity of
Justice El Hadji Malick Sow, a Senegalese National and a former Alternate Judge in Trial Chamber IT of
the SCSL from May 2007 until May 2012, We understand that Jusdce Sow was appointed by the UN
Secretary-General.! It appears, therefore, that he may be considered an official of the UN who is covered
by the Convention on Privileges and [mmunities of the United Nations of 13 February 1946
(“Convention”).2

Article V, Section 20 of the Convention provides that “The Secretary-General shall have the right and the
duty to waive the tmmunity of any official in any case where, in his opinion, the tmmunity would mpede
the course of justice and can be waived without prejudice to the interests of the United Nations.”
Accordingly, the Secretary-General has the duty to waive the immunity of Justice Sow, if a failure to do

s would impede the course of justice and doing so would not prejudice the interests of the UN.

" Prosecutor v. Taylor, SCSL-03-01-T-1283, Judgement, dated 18 May 2012, fifed 30 May 2012, fn. 8 “Justce Tl Hadji
Malick Sow (Senegal) appointed as Alternare Judge by the Secretary General of the United Nations and by the
Guovernment of Sietra Leone.” Spectal Court for Sierra Leone, Justce El Hadji Malick Sow of Senegal Sworn in as
Alternate Judge, Press Release, 9 May 2007 < http:/ /www, s
sLorg/LinkClick.aspx?fileticket=SIQMS sens 283 Déetabid= 110 >

* Corvention on Privileges and Immunitiss of the United Nations, 1 UNTS 15, 13 February 1946.
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We note that the official and publicly stated position of the Sectretary- General of the UN, as enunciated
by the Office of Legal Affairs (OLA), is that it has “a long-standing policy of maximum co-operation
with the international tribunals, including Defence counsel appearing before them.”? In furtherance of
this position, OLA has stated that the “long-established practice of the United Nations is to waive
immunity to allow officials to testify.”* We further note that “hundreds of waivers of immunity have been
granted at the request of the prosecution, defence and trial chambers” of international tribunals.s

During the proceedings against Mr. Taylor, the Secretary-General has reiterated his policy of maximum
co-operation with the Defence and has issued at least 10 waivers for high ranking military personnel,
such as generals, and high ranking cwvilian officials, such as Spectal Representatives of the Secretary-
General, an Assistant Secretary-General and a Special Envoy of the Secretary-General.

Assuming Justice Sow is covered by the Convention, we request that the Secretary-General waive Justice
Sow’s immunity under the Convention in order to permit him to testify on behalf of the Defence before
the Appeals Chamber of the SCSL. The subject-matter of the testimony before the Appeals Chamber will
be based on a public statement made by Justice Sow in the SCSL court room on 26 April 2012 in open
court, after the oral delivery of the trial Judgment in the T aylor case. During the course of that statement,
Justice Sow said, among other things, that “[the only moment where a Judge can express his opinton, is
turing deliberations or in the courtroom, and pursuant to the Rules, where there i no ™ deliberations, the only
place left for me [57] in the courtroom.” He also said that “zhe whole system is wot consistent with all the principles
we know and love, and the Syster i not consistent with afl the valuer of international criminal Justice, and I'm afraid the
whote system i under grave danger of just losing all credibility, and I'nt afraid this whole thing is headed Jor failure”
(emphasis added).s

These statements are the subject of two grounds of appeal or errors in Mr. Taylot’s appeal proceedings
before the SCSL.” The first error is that the Trial Chamber failed to deliberate pursuant to the Rules of
the SCSL. The second error is that the process was conducted in a manner inconsistent with fundamental
principles and values of international criminal law. Justce Sow would appear to be the only informed
soutce for his statement and a fatlure to grant a waiver in these circumstances would therefore impede
the course of justice, especially since a grant of the requested waiver would in no way prejudice the
interests of the UN.

Consistent with past practice, both generally and in this case, the testimony could be made subject to the
condition that if Justce Sow were asked any question, the answering of which would prejudice the
mntetests of the UN, he be given permission to answer without disclosing prejudicial information and in a
manner which does not undermine the fundamental interests underlying the privileges and immunites
granted® In particulat, the Defence does not intend to question Justice Sow regarding the substance of
deliberations which are considered private or secret under the Rules of the SCSL.9 Furthermore, and to
ameliorate any concerns in this regard, artached hereto is 2 Consent o Tesufy form which delineates

* Prosecutor v. Karadsic, Case No. 1T-95-5/18-T, Letter from Stephen Mathias, Assistant Secretary- General in Charge
of the Office of Legal Affairs, 2 March 2011, p 2.

+ Prosecutor v, Karad$ié, Case No. IT-95-5/18-T, Letter from Stephen Mathias, Assistant Secretary- General in Charge
of the Office of Legal Affairs, 2 March 2011, p 6.

> Prosecutor v. Karad$ié, Case No. 1T-95-5/18-T, Letter from Stephen Mathias, Assistant Secretary- General in Charge
of the Office of Legal Affairs, 2 March 2011, p 6.

¢ Public Annex C (“Statement of Justice El Hadji Malick Sow on 26 Aptil 20127} to Prosecutor v. Taylor, SCSL-03-01-
A-1326, Appeliant's Submissions of Chatles Ghankay Taylor, 1 October 2012, See also, Prasecutor . Taylor, 3CSL-03-
01-A-1331, Corrigendum to Appellant's Submissions of Charles Ghagkay Taylor, 8 Ocrober 2012 and Prosecutor »,
Tayhor, SCSL-0301-A-1348, Amended Book of Authorities to the Defence Rule 111 Submissions, 31 Ocrober 2012,
" Grounds of Appeal 36 and 37 in Prosecutor v, Taylor, SCSL-03-01-A-1331, Corrigendum to Appellant's Submissions
of Charles Ghankay Tavlor, 8 October 2012,

¥ Prosecutor v. Karadsgé, Case No. IT-95-5/18-T, Lerter from Stephen Marhias, Assistant Secretary- General in Charge
of the Gffice of Legal Affairs, 2 March 201 Lp7

’ Rules 29 & 87(A) of the Rules. Rule 29 of the Rules provides that “deliberations are to rake place in privace and
remain secret” and Rule 87{A) states that deliberations afrer the conclusion of the evidence in the case in order to
consider the guilr of the accused beyond a reasonable dowubr. are 1o be conducted “in privare.”
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certain core parameters m respect of the subject-matter of the proposed areas of questioning the Defence
mtends to put to Justice Sow. Provision is made in the Consent form for any additional condition that the
Secretary-General and/ or Justce Sow might deem appropriate as a pre-condition to the proposed
testimony, with the hope that no such condition would impede the course of justice.

Testimonial evidence from Justice Sow may form the basis for an application for the admission of
additional evidence in the appeal of Mr. Taylor. As the Defence wishes to make such an application in a
manner that does not delay appellate proceedings, we kindly request that you provide us with your
response within 7 days of the date of this letter.

Sincerely yours,

Y -7 /ﬁl
p/ g

/ \7/ hd L ]
Mortis A. Anyah
Lead Counsel for Charles G. Taylor
The Hague, The Netherlands

Enclosure: Consent to Testify

>




9868

Public Annex B

New African Magazine Article

Prosecutor v. Taylor, SCSL-03-01-A 30 November 2012
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Justice Sow

Charles Taylor should
have walked free

HE S}‘\.\'Ti(;/\l EnE JUDOE. J‘r’f\\'l"f(,f\
Ef Hadji Malick Sow, served
as an aleernare judge for Tii-
al Chamber [T of the Special
Court of Sierea Leone char tried
the former Liberian president, Charles Tav-
lor. For the five years chat the rrial Lasted.
Fustice Sow sat on the beneh wirh three
other “main” iudgcx who presided over

46 Now African December 2o

the trial in rotation. As alternare judge,
Justice Sow’s job was to step in and act as
a‘main” judge whenever any of the three
main judges was unable to sit. He says
during the five years, he “worked harder
than anybody else because [ ok it very
seriously, for me it was a very imporrant
trial becanse Twas the only judge from che
West African sub-region. and as such, |

couldn’r come back home. face my people,
and tell them lies abour whar 1 didn't see
or cannot justify.”

Justice Sow's conscientiousness and de-
termination to apply the law as demanded
by the Sratuwtes of the Special Courr and
the international eriminal justice svsrem.
made himmpopular wich the orther judges
on the case, (o the extenr thar they isolared
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A justice comes to judgment: Opposite page:
26 April 2012, Justice Ei Hadji Malick Sow
{circied) sits on the Bench of Trial Chamber li
of the Speciai Court for Sierra Leone with his
coifeague judges. but his seat was empty on 16
May 2012 (above) when the Court sentenced
Charles Taylor to 50 years in prison. Justice
Sow’s dissenting opinion read in court on 28
April had earned him the displeasure of the
other judges who sanctioned him from sitting
untif the appointing authority decided on his
status as alternate judge

him at the crucial “deliberarions” stage of
the trial where the euilt or innocence of

the accused was decided by the judges.
It. theretore, came s no surprise thac
on 26 April 2012 when the three main
judges announced rtheir sy mmuary judg-
ment { Taylor was found guilty and sub-
sequently sentenced 1o 50 years unprison-
ment, of which he is appealing), Jusrice
Sow read a Dissenving Opinion, saying:
“the anly moment whete a judge can ex
press his opinion is during che delibera-
tions or in the courtroom. and pursuane
w0 the Rules, when there is no serious de-

liberations. the only place left for me is in
cthe courtroom.”

He conrinued: ©1 disagree with che
Gudivgs and conclusions of the other
judges, because for me under any mode
of liabiliry, under any accepred scandard
of praot. the guilt of the accused from
che evidence provided in chis erial is not
proved beyond reasonable doube by the
prosccurion, And my only worry is thar
the whole system is pot consiscent with
all the principles we know and love, and
the sysrem is not consistent with all che
values of international criminal justice,
and I'm afraid vhe whole system is under
grave danger of just losing all credibility,
and P'mv afraid chis whole thing is headed
for failire.”

It was a brave stavement in the cireum-
stances, but the ocher judges were not bese
pleased. As soon as Justice Sow started de-
livering his Dissenting Opinion. the three
other judges stoed up and walked out of
the courtroom, Justice Sow's microphone
was subsequeently cur, che curtains of the

RV |

public yallery were drawn down, his scace-
ment was later removed from the official
court record, and he was subscqucnt]y
sancrioned by « majorivy of the judges of
both cthe Trial and Appeals chambers of
the Court for alleged “misconduct”,

As punishment, Justice Sow was or-
dered by the ather judges “to refrain from
tirther sitting in the proceedings pending
a decision from the appointing authoricy
iro whom the judges had asked to decide
the turcher status of Justice Sow]”.

Since the judges’ decision in May 2012,
Justice Sow has not had cthe opportuniry ro
tell his side of cthe story 1o 4 mass audicnce.
Tt is in this lighe that Mew African wenr
to interview him in his Dakar home. The
interview — conducted by our Senegalese
correspondent Sheriff Bojang Jnr — isa
real shocker! How a courr established by
internarional law, supposedly to execute
justice in a fair manner, could behave in
the way Jusrice Sow describes here, is ur-
tetly shocking. Please sit back. for rhis is
a very serious martey!
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Q: At a time when the world was watch-
ing the live tootage of the deliberations
of the long-awaited judgement in the
Taylor trial, you entered a Disseating
Opinion to the Trianl Chamber’s unani-
mous judgment. What went wrong that
prompted you to take that step?

A: Whar went wrong was the secret plan
cancocted by the other judges of Trial
Chamber 11 to redace me to silence, Or-
ders were given 1o the court officer o wrn
oft my microphone, and 1o the techni-
cims o pull down the carcins, ¢ling the
Sierra Leonean people thar the president
of Liberia, the ncighb(mring counery,
is criminally respornsible for che crimes
commicted in Sierra Leone is a serious
maceer. And the proof of thac must be
clear, convincing, and nmst be wichaur
much dispuce.

What I said was that che prosecution
did not prove beyond reasonable doube the
guilc of the accused. Also, it was a rocal
surprise to me to hear thiet it was 2 nnani-
mous decision because in each of the very
few times we discussed anyching, there
were very different opintons. | was very
surprised to see them coming up with
this summary judgment ttking abouc a
unanimous decision. Fven the drafes |
received alwags changed. The other judges
fnew chat I didn 't agree widh the decision.
that 1s why chey wanred w force me w
keep silent,

Q: In your Dissenting Opinion, you
said: “Adnd my only worry is that the
whole system is nor consistent with all
the principles we know and love, and
the system is not consistent with all the
values of international criminal justice,
and U'm afvraid the whole system is un-
der grave danger of just losing all cred-
thility, and I'm afraid this whole thing
is headed for failure.” As an alternate
judge, you were present throughout the
entire five-year trial. At what stage did
vou realise that “this whole thing” was
“headed for failure”?

A: The tundamental principles of hirerna-
vional Criminal Law are contained in che
starntes of the differcat conrrs and dhev are
the sumer All stare with rhe presumption
of innocence. Also, the only acceprable
standard of proofis proof of guilc beyond
reasonable doube. The third principle is a
general principle of criminal L as cimmei-
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Right, from above: The defendant:

Charles Taylor. The lead prosecutor:
Brenda Hollis. The dissenting judge:
Justice El Hadjj Malick Sow

ated in che Latin expression "7 Dubic Pro
Reo tdoubr will henefir che acensed). These
principles were crampled undertoot in the
Charles Tavlor trial,

But before we go further. let me make
his very clear: Thar when | spoke tn conrr,
[was no longer n a position of an alternace
judge. Fwas a full judge, sitting chere as
afull judge. The one who shouldn’t have
been there wasn’t me. One of the judges of
the Trial Chamber was clected as a judge
of the Internacional Courr of Justice (1C]),
that judge wok the solermn declaracion and
was sitting as a judge in thac jurisdiction, in
the International Court of Justice.

As if noching had happened, and con-
comitant to her sicting iy the 1CJ, thae
judge was kep in her former position as a
judge of the Special Court of Sierra Leone
{SCSL). tdon't belicve char chese two Pposi-
tions are compatible. If being elected in
a different coure doesit render o indge
umable t continue sicting in che SCSL., it
st be explained when an aleernate judge
is cligible o sicas a full judge.

I'wene throogh animaginable diffical-
ties to put the fssue of the incerpretation
of Article 12 of the Starnte of the Courr,
and of Rule 16 on the agenda of the plenary
neeting of the indges held in September
208, My request was rejected by the same
judges who ferocionsly actacked me in what
they called a disciplinary procedure. The
minntes of che two plenary meetings are
available,

(¥ The argument is whether you had a
mandate to express such an opinion in
public as you did.

A: L don't know why nobody alks of Arci-
cle 18 of the Statee of the Special Courr,
and Rule 88 of the Rules of Procedire and
Evidence which are che only specific pro-
visions tafking abonr the Jndgmenc and
opintons accompanying the Judgment,
Arricle 18 of the Statnte says clearly thor
b Judgment shall be rendered by a major-

ity of the judaes of the $vial Chamber oy of

the Appeals Chamber, and <shall be delivere
bl e shai? be aee sed by o o
o pudlic. It shall be accompied by a sea-
soned apizion in writing, to which sepaiate
or diisenting opinions smay be appended.”
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Then Rule 88 of the Rules of Procedure
and Evidence provides very elearly char:
“the fudgment shall be rendeved by a njor-
ity of the judges. It shall be accompaniod by
a4 ieasoned opinion in wisting. Separate or
dissening opinions iy be appended.”
Also, Rule 16 Bisto) states that " af-
terpate fudge shall be presens during the
deltberations of the Trial Chamber or the
Aopeals Chamber to wisich he or she has been
designaied. but shall not be entidled ro voie




“International justice
cannot he based on
rumours. These are
mass crimes... We
must have the highest
standard of proof.”

$ENE P BIOLYE Y

thereerr” How can one chen say thar during
“defiberations” an alternace judge does not
have the right to make an opinion and thus
cannotl express his opinion?

lris 2 general principle of law that ¢x-
clnsions and limiracions must he expresshy
provided for. Here it's not abone voting at
deliberations, It's ahout my opinion aboue
chis criall and unlike Rule 16 Bisicl 1here is
1o limitation. ne ban or exchision in the
superior norm which is the Seatute of the
Court, nor in Rule &8 for the expression
of opinions on the Judgment.

Q: You alleged in your statement that
there were “no serious deliberations”
before the Judgment was pronounced.
Did vou mean there were deliberations
but that they were not serious enough
to justify a guilty verdict?

Az T have said ic. and | wait for the proot

of the conerary, The president of the ourc
came to The Hague and had 4 meering
with rhe judges. He knew abour chis is-
sue. T did mention during that meeting,
in che presence of the other judges and
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the president of che Coure, that | did not
know when, where, and how it was decided
zhat the dratting of the differene parts of
the Judgneno will be divided between che
three other judges. T was told then thac
other meetings will be organised lacer to
discuss the drafts bue chat never happened.

All the judges of the Court knew about
this problem. It is when we reached the
most importane part of che deliberacions
—which was the criminal respansibilicy of
the accused — char the other fudges starred
to hold mectings. bur not in the delih-
crationr rooms, but in their offices. And |
wasn't called ta those meetings.

But I knew of those mectings because
the legal ofheers told me about them, Thacs
how 1 discovered thac they were hiding
ta meet, and 1 did coniplain in writing, [
did not hear puch abaut why all the legal
ofticers who attended the trial, except one,
left etore the Decision was written. Why
did all these peaple go? Tris true chat | was
torwarded drafs of che Judgment bur not
alb af chem. | received different versions
about che same issues, and in the end it was
impassible to know who gave the instruc-
tions to draft one wav ar the other, and
which draft was the Anal one.

Q: So why do you think these legal
officers who started the trial didn't stay
till the end?

A: Maybe you shonld go and ask chem if
they are available. Mavbe rhey will calk.
F'm not che only one who found cthar the
charges againse the accused were not
proved bevond reasonable doubt by the
prosecution. From che drates they pre-
paced. fvappeared char they didn't have
the same opinion as the judges.

Duaving the disciplinary procedure
againse me afeer my Dissenting Opinion, [
was accused of giving counter instructions
to the legal ofhcers. The one who made the
atfirmacion knew very well char ic was a lie,
‘These very hard working people are Jawyers
0. They knew cveryching. They had seen
all the evidence produced by the parties.
Fdon think that they were convineed by
the evidence produced by the prosection.

Q: Do you agree, as Tayfor’s Appeal
Defence has put it, that “deliberations
after the close of proceedings are the
most solemn and significanc aspect of
the decision-making process of a court
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whereby the guilt or innocence of the
accused is discussed in light of the rel-
evant evidence and law, and the fate of
the accused is finally decided in terms of
both guilt and sertence. The importance
of deliberations therefore is not only
arequirement of law and procedure b
is also a fundamental aspect of a fair
trial™?

A: When the rorlity of the evidence is
gathered, closing arguiments presented,
the jndges declare solemaly the hearing
closed and they retire in privace for delib-
crations. I is the segment of the trial where
judges meet in seerecy and confidentiality
to weigh the evidence, and to determine
gnilt or imnocence,

Deliberations are the crucial stige
where fndges must express their own con-
victions and positions, and expliin why.
‘Thar's where jndges express opinions abour
the trial. The Appeal Defence is right ro
put it that way. It’s the crncial stage, the
heart of the trial. [tis where von have the
wtality of the evidence reviewed., ana lysed,
and weighed against the law and the facts.
Q: So you agree that a failure of delib-
erations constitutes a denial of the fair
trial rights of an accused, and has im-
plications about the conduct of judges?
A: Fairness is about a trial in al its dif
ferent segments. Ler me first come back
to your earlier gnestion when yon asked
abour principles. ft's like a rriangle sns-
raining the whole system. Tt starts wich
the presumption of innocence. When the
accused is not presumed innocent at rhe
beginning, there is a problem because the
trial is already biased. From this presinmp-
tion of innocence, you move to find if gnike
has been proved beyond reasonable doubt.
It goes to rhe quality, qua ntity, and the
pertinence of the evidence to establish ginke
or innocence. 1t's like a scale. The evidence
produced by the parties shounld reach this
level of quasi-certainey leading the judge to
be firmly convinced of the accused's gnile.

Bue failure of proving gnilt beyond rea-
sonable donbt, the only conchision is to
declare the accused not guiley. “fn Dubio
Fro Reo”. These are the basic and intangible
principles of any criminal trial. Now ler
people sce tor rhemselves from the Judg-
ment if these principles were respected
in this trial. When comments like “why
is Issi Sesay coming to testify... why is
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Right: Taylor's lead defence lawyer

Courtenay Griffiths and (below)
presiding judge Richard Lussick who
allowed no comment after taking two
hours to read his summary Judgment

this man coming to testify? To let the ac-
cnsed of the hook?™, you may ask whar
the presumprion of innocence means for
those who said ir. Assessing the general
credibiliy of specific witnesses, why did
the other judges choose only Issa Sesay and
DCT 008 from the 21 wirnesses called by
the defence?

Q: You mean the presumption of in-
nocence until proven guilty was never
observed in this trial?

A: "The only imporrant dociment is now
the Judgment where the reasoning is snp-
posed to be, so let everyone read and make
their own conclisions. T stand by whar [
have said in the conrtroon.

Q: In all your years as a judge, have you
come across a case as big as Charles Tay-
lor’s where “no serious deliberations”
took place before judgment was pro-
nounced?

A: No. I have never participated in any
case like this one. This is the firse timie. Bue
before [oined this Conrt, | was presiding
over the criminal chunmber of the Courr of
Appeals of Dakar. We have specific dates
for deliberations and a room for delibera-
tions. And every single judge would say
what he thoughr abour any case submirred
to the chamber.

deliberations” took place in Taylor’s
case? What was the rationale?

Az 1 don't know. Those who were hiding
to meet and hiding drafts of the Judgment
should answer thar question, At the pre-
trial stage, the first lawyer of the accised
said very clearly that the critical question
in the case was not so much whether the
crimes in Sierra Leone were indeed com-
mirted, but whether Mr Taylor was crimi-
nally responsible for them.

And let me tell vou, if vou ke from
the evidence received in the trial the part
on Liberia, vou don’t have much left. There
werce lots of confusions. It started from the
initial stage — the indictmenr, There was
a first indictment which was rhe origi-
nal one. Then followed the first amended
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indicement. And finally, the third one.
which is the second amended indictment.
There is nothing wrong abour that. Bur it
gives an indication aboir the joint crimi-
nal enterprise mode of responsibility. ‘The
only question wus jist one — how to prove
the link berween Charles Taylor and the
crimes commiteed in Sierra Leone. and not
in Liberia, You asked me at the beginning
why I entered my Dissenting Opinion,
It’s because I couldn’t be indulgent in the
tuce of the conncless contradictions, les
deceptions and manipulations in chis trial.
and conclude that the accused was guiley
bevond reasonable donbt of the crimes he
was charged with. You cannot conchude
that there was no donbr in your mind when
vou see all this money spent on wirnesses.
and part o the money vour didn't know the
origin of. T didn't know where it canie fron.
Q: Were the other judges aware of your
Dissenting Opinion plans before you
made them?

A: They knew from rhe heginning that |
didn’r agree with their own interpretations
of the Liw, and rheir appreciation of the




“When you see it [the
truth], you must say
it. This is the oath
you take as a judge,
and you must do it
without any fear.”

FRERDOPE T AT EODL R O RT R T

evidence. I did not send o the other judges
my written opinion. | have no obligation
w0 do chat. Why were they expecting me
to show them my Dissenting Opinion?

Whar I said abour the system is that
international justice cannor cope and put
ap with the very low standard of proof
applied in this case. Inrernational justice
cannor be based on rumounrs. These are
mass crimes. This is where we must have
the highest standard of proof. 1t's ahouc
proving the guile of the accused bevond
reasonable doubt. But they didu't even
reach the lowest standard of proof.

Most importancly, the acarsed came
with very official papers, with wirnesses
who were ar the frondine. witnesses who
were main actors of this whole confict,
How can vou compare these witnesses wirh
those people who didn't get even close to
the seene? ‘The proseeurion’s case by Jrselt

is s insufficient. so unreliable. Ie's aboue
people contradicting themselves, people
denying what they had said in previous
starements,

Q: As soon as you started making yvour
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Dissenting Opinion, the three judges
walked out of the room, the courrt tech-
nicians turned off your microphone
and brought down the curtains of the
public gallery. Would you say that was
a coincidence or a calculated move to
silence you?

Az lowas a very bad calenliarton. “Their anxi-
cry to leave the courtroom is an illustration
of cheir plans to reduce me to silence. but
the plan failed lamencably. [fic had been a
comncidence, there would have been some
confusion in the courtroom but all went
smoothly. Excepr chat the one who
recorded what | said was not warned in

ver

advance.

The presiding judge read his summary
Judgment for two hours and chen declared
adjournment without even giving anyone
the possibility to say a word. Then in a
concerted and very caordinared move. the
other judges stoed np and walked ostenta-
tously ot of Court. They were seill in the
courtroom when I mentioned that [ had
something o say, and if they did not know
what [ was going to say as they claimed
later. there would have been no reason for
them to act the way they did.

What were they afraid of? ‘They were
afraid of something ¢lse and that's why
they walked away. They asked the courr
officer to ar my microphone, They acked
the technicians t pull down the currains,
ro isolate me, They wanted to make 4 fool
of me but they made fools of themselves.
Andwhar was meant to be my public hu-
miliation became their lack of not just
respect but also intelligence,

Q: What went on behind the scenes after
your Dissenting Opinion? How did the
other judges react?

As [Lcdscall this whole thing pure and sim-
ple wickedness. You see, 1 prefer to ler them
live with their own consciences. It was
pure wickedness. My name was removed
trom the cover of the Judgment, and my
dissenting statement was removed from
che transeripr. Their claim chac [ wanted o
discredit the Courvis just part of the same
enterprise of annihilarion. You may have
seen the decision of the Appeals Chamber
and the later Dissenting Opinion of Justice
George Gelaga King who did not agree
with the Appeals Chamber's disciplinary
1 May 2or2d.

Let me vead 1o vou pare of whar fustice

decision against mo
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The Interview Liheria/Sierra Leone

King said in a “separate opinion” he wrote
on 13 Seprember 212 about his Disseoring
Opinion af May 2012, He said: “Ac the
srarr of the deliberations Jof the disciplinary
acrion against fustice Swwf on the first day
of the Emergency Plenary. ie = May 2012,
Tustice fulia Sebutinde of Trial Chamber [1
read a wrirten 6-page statement on behalf
of Trial Chamber 11, which purporred
to be a complainr againse Justice Malick
Saw, The Appeals Chaniber judges of the
Emergency Plenary were only appraised
ot this statement at the rime it was read
our by Justice Scburinde, who was nor
the presiding judge of Trial Chamber 11

A fortiori, Justice Malick Sow. against
whom the allegations in the staternent
were made. was not given prior notice of
ir. and, consequently. had not been given
the opporaunicy to respond. T/ fustice King/
objected to the procedural irregulariry,
which parently impinged on Justice Mal-
ick Sow’s right to be heard, stating thar
it was against basic principles ot natural
justice, and submirtted chat the Emergency
Plenary could not deliberate on the marrer
and rthat the views and recommendations
of the judges could not be soughr when
Jusrice Malick Sow had nor been given an
opportunity 1o respond ro whar were, ro
all intents and purposes, new’ allegations
against him.

“I warned the releconference thar un-
less Justice Malick Sow was given time ro
reply ta the sudden and scurrilous allega-
tions made against him by Jusrice Julia
Seburinde, the refusal to give him rime
respond was tintamount ro "a perversion
of justice’. T informed my colleagnes that.
accordingly, T was not, from thar moment.
raking any furcher parr in rthe Emergency
Plenary. T then walked out of the confer-
ence roomt and rhe Emergency Plenary.”

Yes, it was a perversion of justice. [ have
ot of respect and admiration for Justice
George Gelaga King. He is a man of prin-
ciple and a great pudge. ‘The minures of rhe
first day of the disciplinary meering are no-
where 10 be seen, they don't exist anymore.
fuis casy ro hide behind confidentialiry
ar secrecy to slander me, to insule me. Irs
abour my inregriry. Ie's abour my honour.,
and I shall respond. When rhe svstem is
not funcrioning we muse say ir. It is the
dury ot judges t do so. If the judges don’t
say ir, who will say ir? If judges don't tell
the trich, who will tell the truch?
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Right: The prosecution team of {I-r)

Brenda Hollis, Nicholas Koumijian
and Mohammed Bangura. Their case
by itself was “so insufficient, so
unreliable”, claims Justice Sow

Q: If you had a vote as a judge, do you
think your action could have at least
changed the ontcome of the trial, or
was it merely to discredit the Court as
alleged by your accusers?

A: P would never have accepred this ap-
pointment and [ would nor have advo-
cated, as technical advisor ro the minister
of justice. then the minister of foreign af-
fairs, of Senegal for the creation of the
nternarional Court af Justice if [ did not
believe in internarional justice. My sole
inrerest is still to protect the fundamenral
principles ot justice.

[t was important ta have the record rec-
tified in the Tavlor wrial. It had nothing ro
do with the irage of the Conrr or the SVS-
tem, bur only justice and principles. After
all, this was not the first rime a judge was
making observarions abour the law or the
jueticial system. The ourcome of the Tayvlor
trial would have been the same because
there were already two judges who had de-
cided that the accused was guilty. T would
have remained the minority opinion.

Q: There is a feeling in some quarters,
especially in Liberia, that Taylor’s ar-
rest, indictment and conviction were the
work of powerful Western governments,
Have you felt there was any conspiracy
theory in the whole affair?

A: You see, judges don't get inro these
considerarions. Judges are bound by the
evidence, People can <ay whatever they
want. If the guilt of the accused was proved
beyond reasonable doubr. T would have
been the fitst one ro sav it | did not see
the proot of guile. T am not gerting into
this conspiracy theory issue because T have
no proof ot ir.

(3: But did the Bench, including you,
ever discuss the possibility of the Court
being used by powerful Western govern-
ments to settle a score wirh Taylor?

A: [wouldn't have participared in this kind
of discussions. If they 10k place, [ wasn'e
there. I don't know.

Q: If you were one of the three main

judges with a right to vote at the de-
liberations stage, what would you have
done differently?

Az [ have said ic carlier. Ie's abour the evi-
dence. You cannot have such a trial and
base vour decision on the questionable
evidence rhat we have ved in rhis trial.
Ask around. ask those who have read the
2300-page Judgment, This is a record. This
is unprecedented. We have rwo thousand
five hundred pages just 1o show that the
accused was only widing and aberting, and
planning the crimes,

Ler people read the parts of the Deci-
sion on rthe criminal responsibilicy of the
accused becanse the judges have expressed
their opinions in their Decision. People

should concentrare on the Decision and
read it and see for themselves i it is compat
ible with rhe evidence they heard in conrt.
Tet’s rake for instance the Naomi Ca mpbdl
issue which was rhe most sensarional part
of Taylor's trial. Fverybody heard her testi-
mony. Who can conclude that the accused
gave diamonds o Naomi Campbell? The
diamonds were still available to be tesred
tor the determinadion of their origin.

Q: As far as you are concerned, should
Taylor have been convicted of a much




“You cannot have such a trial and hase your
decision on the questionable evidence that we
have received in this trial.”

ntoooooooaoeoooocscoc-aat»ouooowuouooo-coouoooawaoaosv

lesser crime and sentenced to a much
lesser prison term, or should he have
been freed?

Az The srandard of proof is proof beyond
reasonable doube. Te's a very high level of
proof. “this is the essence of criminal jus-
rice. As a judge you musi be firnily con-
vinced thac what you are doing is the righr
thing. A rcusonable person reading the
Judgment shonld also be convineed thar
the accused is guilty. You must also con-
vince the accused thar he is guilty. Fven rhe
accused must be convineed that he is guiley
of rhe erimes. [ un unable to agree with the
reasoning, the rarionale, and the standard
ot proof. Fven in domestic jurisdictions.
such a standard of proof i unacceptable.

Q: So what you are saying is that Taylor
should have walked out a free man?

A: He should have been a free man ar
this stage Jof the trinl, pending sappesttf be-

cause [ haven’t seen the proof of guilt of
the accused. This is what | lave said. Pm
a professional judge and I'm bound by the
evidence. T have serious dJoubts about the
evidence. ‘Tthe prosccution case is altogether
very unsatistacrory, inherently disharmani-
ous, and hlled with voo many confusiorns
and inaccuracies; and this, to my opinion,
is facal to the prosccurion’s case. [f vou
don’t see the truth, ar least you must see the
lics. T have scen oo many lies, too many
deceprions, and 1 haven scen any proof ot
guilt of this accused.

Q: From what you saw of the Special
Court of Sicrra Leone during the five
years you sat on the bench, are the ad
hoc courts of the international criminal
system worth the money spent on them
~ in terms of dispensing proper justice?
Az Good justice is worth any sacrifice,
Peaple have o read the Judgment of the
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Taylor case to know how this matter was
settled by the other judges, We know that
moncy can be spenr on witnesses but for
aceeptable reasans, We understand pro-
tection of witnesses. We understand that
justice is about means, money. But it was
not only about the role money plaved in
this trial, it was not only money hecause
we also saw offers of LYICC, We saw wit-
nesses being raken trom prison ta come
and testify, people being promised ta be
relocated. We have seen all thar, Were the
witnesses testitying rruthfully or were they
influciced by the money?

Esaw. in the evidence presented, too many
contradictions and lics, and many wit-
nesses denied what was ateribured to thes,
Were they influcuced by rhe paviments
they reccived?

The defence brought up the issue of the
origin of some of the money spentin this
erial and produced docurnents to show thar
in many instances there were no cxplana-
tions tor the money spent on witnesses, It
may bringat least suspicion or doubr, And
when you see such things, you must ask
voursclf what role did moncy play in this
trial? And this is a very eritical issuc in this
trial,

Wedo havea management committee
that can see how and when the Inoney came
in, because | think itwas o problem in this
trial. How did we get the money from do-
nors and from other countries just to finish
the rrialz Asa judge. Fam not concerned
about this issue. P'm concerned with the
evidence, whart is the evidence, what is the
truth? And when vou sec it, yoir st say it.
This is the oath you rake as a judge, and you
must do it without any fear.

Before the trial stareed, people already
had their own opinions about ir, Dy ring
the trial, people had their own opinions.
Atrer the trial, people still have their own
opinions. And people will always have rheir
ownopinions on the law and on the System.
and also on the innocence and the guiltof
the accused. As for a judge who atrended
this trial for five good vears, and who worked
harder than anyone else = worked harder
than anvbody ¢lse because [ ook it very seri-
ously — for e, it was a very important trial
because [was the only judge trom the West
African sub-vegion, and as such, 1 couldn't
come back home. face my people, and rell
theinlies abont what [ didut see, or cannor
justity. MHA
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Public Annex C

Image of LiveNote transcript of 26 April
2012 containing the statement made by
Justice El Hadji Malick Sow

Prosecutor v. Taylor, SCSL-03-01-A 30 November 2012
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Declaration of Michael Herz
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DECLARATION OF MICHAEL HERZ, LEGAL ASSISTANT
DEFENCE FOR CHARLES TAYLOR

1. I, Michael Herz, am a Legal Assistant on the Defence for Charles Taylor (the
“Defence”) in the case of Prosecutor v. Taylor, SCSL-03-01 before the Special Court
tor Sierra Leone (the “Special Court”). I have worked for the Defence since November

2009.

2. On 26 April 2012, I was in the courtroom of the Special Court in Leidschendam, the
Netherlands, for the oral delivery of the Judgement by Trial Chamber II in the Taylor

case (the “hearing”);

3. Throughout the hearing, I was logged onto the Thomson West LiveNote (“LiveNote”)
transcript which recorded what was said during the proceedings as transcribed by the

court stenographer;

4. At approximately 13:15, Justice El Hadji Malick Sow began addressing the courtroom,
at which point the other Judges of Trial Chamber II stood up and left. I observed that
the court stenographer continued to transcribe as Justice Sow was speaking, as a result
of which Justice Sow’s statement to the courtroom (“Justice Sow’s statement”) was

recorded on the LiveNote transcript;

5. After the post-hearing press conference, on the advice of a colleague, I returned to the
courtroom, logged back onto LiveNote and took a screenshot of the LiveNote transcript
showing Justice Sow’s statement. Justice Sow’s statement as recorded on LiveNote was
unchanged since it had been transmitted earlier. I saved the screenshot as an image in a

Jpeg format (“image”) and then e-mailed this image to my colleagues on the Defence';

6. I confirm that the print-out of this image was attached as Annex A to Charles Ghankay
Taylor's Motion for Partial Voluntary Withdrawal or Disqualification of Appeals
Chamber Judges® and as Public Annex C to Appellant’s Submissions of Charles

' Appended to this Declaration.
~ Prosecutor v. Taylor, SCSL-03-01-A-1302, Charles Ghankay Taylor’s Motion for Partial Voluntary Withdrawal or
Disqualification of Appeals Chamber Judges, 19 July 2012,
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Ghankay Taylor’. T also confirm that the print-out of this image is attached as Annex C

to this filing;

7. 1am over 18 years of age, competent in all respects to make this declaration, and do so

freely and voluntarily and on the basis of my personal knowledge.

Dated this 30" day of November 2012.

Aot 1)

Signed: Michael gﬁéﬂ/

Legal Assistant
Defence for Charles Taylor

¥ Prosecutor v. Taylor, SCSL-03-01-A-1326, Appellant’s Submissions of Charles Ghankay Taylor, 1 October 2012,
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Morris Anyah

From: "Michael Herz" <
Date:

To:

Attach:
Subject:

Michael

Justice Sow's Dissenting Opinion.JPG: Justice Sow Dissenting Opinion.doc
Justice Sow's Dissenting Opinion - LiveNote

: "Szilvia Csevar"

+. "Courtenay Griffiths" , “Morris Anyah"
- "Claire Carlton-Hanciles" ~"James Kamara” h A
: "Habibatou Gani"

e . e e S TV U ST .- = ad U - ,_“v-l PR s .__ ) - -
than seven days after that, which would be by close of business

T 3 2= = T e o By ey o o e e & =T Ly WA

Thursday, 10th of May

Under Bule 100, the parties wan provide information
relating to factors that affect sentencing . which would include
written submissions and testimonials, if any. The extensive
judgement summary that is baing delivered today will suffice for
this purpose, since it is a reasoned opinion of the Trial Chamber
which sets out comprehensively the grounds for convicting
Mr. Tayloxr

How, secondly, the Trial Chamber considers that this is an
appropriate case to fix a senteticing hearing, and fixes sucl
haaring, which will be for additional oral arguments only, for
Wednesday, 16th of May, at 9.30 a. m. At the sentencing hwearing,
the Prosecution shall limit the length of its gentencing
submissions to a time not exceeding one hour. The Defence shall
limit the length of its sentencing submissions to a time not
exveeding one hour.

e = 17 If Mr. Taylor wishes to address the Court prior to being
am 18| seutenced, then this will be his opportunity to do so, and he
1:a B4:17,22,24 18ishall limit the length of Lis address to a time not exceeding 30
"“:':'_da"";d_g 20| minutes.
abducted 21 Thirdly, a sentencing judgement will be pronsunced on
1E:1d 12:7 18:7,10,14 22| Wednesday, 30th of May, at 11.00 a.m.
19 gacy 23 Lastly, the accnsed is remanded until Wednesday, 16th of
"zaf;“:o;;,s 45:10,23 24 itday, at 9$.30 a.m. for a sentencing hearing.
| alsductions 25 The Court is hereby adjomaxned to that date.
51:13 £5:1 The only moment where a Judge can express his opinion is
"“’:7'.1 2|during delibesrations or in the courtroom, and pursuant to the
W~ Il Rules, when there is no deliberations, the wnly place left for
% 5G:8,11,21,23 §7:2,21 4|me in the courtroom. 7T won’t get -- because I think we llave been
FLile, 2e 5 sitting for too long but for me T have ay digsenting opinion and
a’;‘ﬂ? 27:11,13,15 56:6 6|1 disagree with the findings and conelusions of the other Judges ,
| abiity T|bacause for mes under any mode of liability, under any acoepted
484 Bistaudard of proof the gnilt of the accused from the evidencoe
ﬂ:'v . %|provided in this trial is not proved beyond reasonable doubt by
rove 10ithe Proseoution.  HEnd my only worry is thiat the whole system is
3:23 5:23 45:1% 11inot cousistent with all the principles we know and love, and the
absence 12| system is not consisteut with all the valuss of international
uf::“ 13|eriminal justice, and I'm afraid the whole system is under grave
22:20 32:18,18 5%:ly 14jdanger of just losing all credibility, and I'm afraid this whole
| abua 15|thing is headed for failure.
Vﬂ::;jq 16 Thaok you for yonr attention
2:17 17 [Whereupon the hearing adjourned at 1.17
accept 18|p.m ]
42:23
Fateated *: A

2
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Current Members

Judge Julia Sebutinde
(Member of the Court since 6 February 2012)

Born in Entebbe, Uganda, on 28 February 1954.

Doctorate of Laws, honoris causa, University of Edinburgh, U.K., for distinguished service in the field of
international justice and human rights (2009); Master of Laws Degree with Distinction (LL.M.), University of
Edinburgh, U.K. (1990); Bachelor of Laws Degree (LL.B.) Makerere University, Uganda (1977);
Post-Graduate Diploma in Legal Practice, Law Development Centre, Uganda (1978); Certificate in
Legislative Drafting, University of Colombo, Sri Lanka in conjunction with the Commonwealth Fund for
Technical Co operation (CFTC) (1983); Certificate in Advanced Leadership Studies, Haggai Leadership
Institute, Singapore (1998); Certificate in Alternative Dispute Resolution (ADR) Skills, National Judicial
College, University of Nevada, Reno, USA (1997).

Previous Judicial and Legal Positions: Judge of the Special Court for Sierra Leone (SCSL) (2005 2011),
Presiding Judge of Trial Chamber |1 of the SCSL (2007 2008, 2010--2011), handling several high profile
war crime frials including the Prosecutor v. Charles Ghankay Taylor; Judge of the High Court of Uganda
with original and appellate jurisdiction in civil and criminal cases (1996-2011); Chairperson, Judicial
Commission of Inquiry into Corruption in the Uganda Police Force (1939 2000); Chairperson, Judicial
Commission of Inquiry into Mismanagement in the Uganda People’s Defence Forces (2001); Chairperson,
Judicial Commission of Inquiry into Corruption in the Uganda Revenue Authority (URA) (2002); Chairperson, Technology Planning Committee of the
Uganda Judiciary (1998-2002); Legislative Consuitant seconded by the Commonwealth Secretariat to the Republic of Namibia responsible for
amendment and replacement of the country’s apartheid laws and training of Namibian legislative drafters (1991 1996); Principal State Attorney and
Principal Parliamentary Counsel, Ministry of Justice, Uganda (1978 1990) and Legislative Consultant on the multilateral committees responsible for
drafting and amendment of the treaties establishing the Common Market for Eastern and Southern Africa (COMESA) and the Intergovernmental
Authority on Drought and Development (IGADD) (1980 1990); Member of the Uganda Bar and Advocate of the Courts of Judicature of Uganda since
1979.

Download high resolution image

Previous Academic Positions: Trainer and resource person on the International Civilian Peace keeping and Peace building Training Programme
(IPT) of the Austrian Study Centre for Peace and Conflict Resolution, Stadtschlaining, Austria (2008-2011); Member of Advisory Board of the
Research Centre on International Criminal Law and Justice, University of Copenhagen (2011); Lecturer/trainer at the International Law Institute of
Uganda (ILI) under the auspices of the State University of New York (SUNY) (1997-2004); Trainer and resource person for the Jurisprudence of
Equality Programme for East Africa in conjunction with the International Association of Women Judges (IAWJ), responsible for training of East
African judges, magistrates and paralegals in the implementation of regional and international human rights instruments (1997 2004); Trainer and
resource person at the Post-Graduate Bar Course, Law Development Centre of Uganda (1980 1990).

Other Positions/Honours: Chancellor of the International Health Sciences University (IHSU), Uganda (2008-2011); Member, Commonweaith
Association of Legislative Drafters (1980-2011); Goodwill Ambassador for the United Nations Population Fund (UNFPA) (1996 2011); Member,
National Association of Women Judges Uganda (NAWJU) (1996-2011); Member, International Association of Women Judges (IAWJ) (1996-2011);
Member, Advocates International (Al) (1980-2011); Represented Uganda Women at the opening of the United Nations Decade for Women in Addis
Ababa, Ethiopia (1975); Chairperson, Board of Directors of the Acid Sunvivors Foundation Uganda (2000-2004); Recipient of the “Good Samaritan
Award” at the Congress of Advocates International (2004); the Lifeime Achievement Award of the Uganda British Alumni Association (UBAA) (2006)
and a Special Award of the Uganda Law Society in recognition of her “courageous and exemplary contribution to the promotion of justice in Uganda”
(2001); Honouree of the American Biographical Institute in their seventh edition of “Who's Who of the Professionals 2000”; Named one of “Top 100
Africans of the Year” in the Africa Almanac 2000.

Author of various papers and lectures including: “International Criminal Justice: Balancing Competing Interests: The Challenges Facing Defence
Counsel and Counsel for Victims and Witnesses”, Keynote Address at the Eighth ICC Seminar of Counsel, The Hague (May 2010); “Security Sector
Reform: Transitional Justice Instruments: A Chance for Women”, Stadtschlaining, Austria (November 2010); “Celebrating Ten Years of the Rome
Statute: Does Uganda Have Reason to Join the Party?”, Abu Mayanja Memorial Lecture, Kampala, Uganda (September 2008); “The Importance of
Qutreach When Trials for War Crimes and Crimes against Humanity Are Conducted Away from the Country Where the Crimes Were Committed”,
Institute for War and Peace Reporting, Hague chapter (April 2008); “Making Violence against Women Accountable: Case Study of Sierra Leone and
Uganda”, Stadtschlaining, Austria (October 2008); “Advancing the Rule of Law in 21st Century Africa”, lecture given at the Fourth Global
Conwvocation of Advocates International in Virginia, USA (November 2004); “Worth Your Salt: Combating Corruption”, lecture given at the South
African Christian L.eaders Conference in Pretoria, South Africa (July 2003).
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- The Court

Current Members

YVice-Prasident Barnardo Sepiilveda-Arnar (Mewios) i

Vice-President Bernardo Sepulveda-Amor
(Member of the Court since 6 February 2006 ; Vice-President of the Court since 6 February 2012)

Born in Mexico City on 14 December 1941. Law degree, National University of Mexico (1964) (magna cum
laude); LL.M. (Cantab.) (1966); Diploma in International Law (Cantab.) (1965); Honorary Fellow of Queens’
College, University of Cambridge (1990); Honorary Doctorate from the University of San Diego (1982) and
from the University of Leningrad (now St. Petersburg) (1987); Rockefeller Foundation Fellowship
(1964-1966).

Professor of International Law and International Organizations at E| Colegio de Mexico since 1967, where he
was also Associate Research Fellow (1993-2006). Lecturer in a number of academic institutions: Faculty of
Poiitical and Social Sciences (National University of Mexico); Institute of Legal Research (Nationa! University
of Mexico); Centro de Investigacidnes y Docencia Economica (CIDE); Instituto Tecnolégico Auténomo de
Mexico (ITAM); Instituto Matias Romero de Estudos Diplomaticos (Mexican Foreign Office); Hague Academy
of International Law (Regional Programme, Mexico City, 2002); Institute of European Integration Studies (El
Colegio de Mexico, 1994-1996).

o o Deputy Director for Legal Affairs, Secretary of the Presidency (1968-1970); Director of the Foreign
Duwsload nigh resokution image Investment Program (1971-1975) and then Director General for International Affairs (1976-1980) at the
Secretary of the Treasury. Principal Adviser on International Affairs to the Secretary of the Budget (1981).

Ambassador of Mexico to the United States of America (1982).
Secretary of Foreign Relations of Mexico (1982-1988).
Ambassador of Mexico to the United Kingdom and, concurrently, to Ireland (1989-1993).

President of the Mexican delegations to the General Assembly of the United Nations and to the General Assembly of the Organization of American
States, as well as of other international regional and global organizations (1982-1988).

Co-Chairman of the Mexico-United States Bi-national Commission, together with the United States Secretary of State (1982-1988).

As Foreign Secretary, he was responsible for the Mexican participation in the Central American peace process that took place from 1982 to 1988.
For those purposes and together with Venezuela, Colombia and Panama, he established the Contadora Group as a diplomatic instrument to bring
peace and stability to the area.

Together with the Foreign Ministers of Argentina, Brazil, Colombia, Panama, Peru, Uruguay and Venezuela, he took part in the creation of the Group
of Eight, now the Rio Group, an institution devoted to promoting Latin American co-operation; under its auspices, presidential summits have taken
place since 1987.

Member of a number of Mexican delegations to United Nations conferences, where he attended, among others, the United Nations Conference on
the Law of the Sea, the Vienna Conference on the Law of Treaties and several United Nations conferences on disarmament. He was a member of
the Mexican delegation to the 1981 Cancun Meeting of Heads of State and Government.

In 1980 he became President of the United Nations Commission on Transnational Corporations; elected Rapporteur of the Inter-governmentat
Working Group on a Code of Conduct for Transnational Corporations (1978-1980); he was the Mexican representative to the Commission on
Transnational Corporations (1977-1981).

Member of the Mexican delegations to the annual meetings of the International Monetary Fund, the World Bank and the Inter-American Development
Bank, as well as the Group of 24 (1976-1980).

Member of the United Nations International Law Commission (1996-2005).
General Counsel of Grupo ICA, the largest construction company in Mexico (1997-2005).

Judge ad hoc of the International Court of Justice in the case concerning Avena and Other Mexican Nationals (Mexico v. United States of
America).

Member of the Board of Trustees of the Permanent Court of Arbitration Financial Assistance Fund (2006-).

Member of the Panel of Arbitrators of the International Center for Dispute Resolution (ICDR), the international division of the American Arbitration
Association. Member of the Institute for Transnational Arbitration (ITA), a division of the Center for American and International Law. Member of the
Commission of Arbitration of the Mexican Chamber of Commerce. President of an arbitral tribunal in an ICC case and in an ICSID case.

President of the Latin American Society of International Law, elected in February 2010.

Member of the Executive Council of the American Society of International Law (1974-1975). President of the Mexican Branch of the International
Law Association (1LA) (2000-2005).

Member of the Executive Council of Transparencia Mexicana, a non-governmental organization linked to International Transparency.
Member of the Executive Board of the Mexican Council of Foreign Relations.

Former member of the Editorial Board of Foro Internacional, the journal of international affairs of El Colegio de Mexico. He has written a
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considerable number of books and articles on the United Nations, international law, foreign policy, and international economic issues.

In 1984, he received from King Juan Carlos of Spain the Principe de Asturias Prize in the field of international co-operation. In 1985, Unesco
awarded him the Simén Bolivar Prize. He is the recipient of a number of orders, decorations and medals awarded by foreign governments, which
include, among others, the Knights Grand Cross of the Order of Saint Michael and Saint George; the Grand Cross, Order of Isabel la Catélica; the
Grand Cross, Order of General San Martin; Ribbon, Order of Kwang-Wha; the Grand Cross, Order of Cristo; Order of the Republic of Egypt, First
Class; the Grand Cross of the Order of Cruzeiro do Sul; the Grand Cordon, Order of the Rising Sun; Grand Officer, Ordre de la Légion d’'Honneur.

Publications

“Las Naciones Unidas, el Tratado de Rio y la OEA” (The United Nations, the Rio Treaty and the Organization of American States (OAS)), Foro
Internacional, Vol. VI, Nos. 1-2, 1967.

Las Naciones Unidas: dilema a los 25 afios (The United Nations: Dilemma at 25 years) (co-editor), México, El Colegio de México, 1970.

“Derecho del Mar: apuntes sobre el sistema legal mexicano” (Law of the sea: Notes on the Mexican legal system), La politica exterior de México:
realidad y perspectivas, México, El Colegio de México, 1972.

“Los origenes politicos del Porfiriato” (Political origins of the Porfiriato), Foro Internacional, Vol. Xil, No. 3, 1972.
La inversion extranjera en México (Foreign investment in Mexico), México, Fondo de Cultura Econémica, 1973.
Las empresas transnacionales en México (Transnational corporations in Mexico), México, El Colegio de México, 1974.

“A Mexican view of foreign investment”, Proceedings of the 68th annual meeting of the American Society of International Law, Washington D.C.,
April 1974.

“Mexico and the Law of the Sea”, in The Changing Law of the Sea: Western Hemisphere Perspectives, Ralph Zacklin (ed.), Leiden, Sijthoff, 1974.

“La estrategia de las corporaciones transnacionales y el sistema juridico de los Estados: la experiencia latinoamericana” (Strategies of transnational
corporations and legal systems of States: the Latin American experience), OAS, Series K/XXI.I; Inter-American Convention on General Rules of
Private International Law (CIDIP)-1V (mimeograph), 25 February 1974.

“GATT, ALALC y el trato de mas favor” (General Agreement on Tariffs and Trade (GATT), Latin American Free Trade Association (LAFTA) and Most
Favoured Nation Treatment), in Lecturas: Derecho Econémico Internacional, México, Fondo de Cultura Econdémica, 1974.

“Las empresas transnacionales y la transferencia de tecnologia: perspectivas para su regulacién internacional” ( Transnational corporations and the
transfer of technology: views on international controls), in Los problemas de un mundo en proceso de cambio. Luis Gonzalez Souza and Ricardo
Méndez Silva (eds.), México, Universidad Auténoma de México (UNAM), 1978.

“Perspectivas de un pais de desarrollo intermedio sobre la economia internacional” (Views of a developing country on the international economy),
Visién del México contemporaneo, México, El Colegio de México, 1979.

“Las nuevas reglas del GATT y el sistema legal mexicano” (The new GATT rules and the Mexican legal system), Comercio Exterior, México, 1980.

“Inversion extranjera, deuda externa y comercio exterior: notas sobre el orden juridico mexicano” (Foreign investment, external debt and foreign
trade: notes on the Mexican legal order), Anuario Juridico, México, Instituto de Investigaciones Juridicas de la UNAM, 1980.

“La crisis econdmica mundial: el nuevo orden internacional y la planeacién: comentarios” (The world economic crisis: the new international order
and planning: commentaries), in Planeacion para el desarrollo, México, SPP/Fondo de Cultura Econdmica, 1981.

“La regulacion internacional de las empresas transnacionales” (International regulation of transnational corporations), Foro Internacional, No. 84,
1981.

“La regulacion juridica de las inversiones exiranjeras en México” (Legal regulation of foreign investments in Mexico), Aspectos juridicos de la
planeacién en México, México, SPP/Editorial Porria, 1981.

“Perspectivas de la relacidn entre México y Estados Unidos” (Perspectives on the relationship between Mexico and the United States), in Institutional
Rewolutionary Party, Comisién de Asuntos Internacionales, Grandes temas de politica exterior, México, Fondo de Cultura Econémica, 1983, pp.
308-310.

“Reflexiones sobre la politica exterior de México” (Reflections on Mexican foreign policy). Foro Internacional, Vol. XXIV, No. 4, April-June 1984.

“México en las Naciones Unidas: un balance de cuatro décadas” (Mexico in the United Nations: taking stock after four decades), in México en las
Naciones Unidas, México, Secretariat of Foreign Affairs, 1986, pp. 7-13.

“Politica exterior de México — Discursos y documentos” (Mexican foreign policy — statements and documents), six volumes covering the period from

1983 to 1988, México, Secretariat of Foreign Affairs, 1983-1988.

“México en la concertacién politica internacional” (Mexico in the international political sphere). In Rosario Green (ed.), México y sus estrategias
internacionales, México, Diana, 1989, pp. 119-133.

“Latin American-European Relations in the 1990s”, in Dermot Keogh (ed.), Beyond the Cold War: Europe and the Superpowers in the 1990s,
Dublin, Hibernian University Press, 1990, pp. 94-106.

“La politica exterior de México en la coyuntura internacional” (Mexican foreign policy at the current international juncture), in Coloquio de Invierno.
Los grandes cambios de nuestro tiempo: la situacion internacional, América Latina y México. Vol. Ill: México y los cambios de nuestro tiempo,
México, UNAM/Consejo Nacional para la Cultura y las Artes (CONACULTA)/Fondo de Cultura Econdmica, 1992, pp. 290-300.

“Politica exterior y estrategias de seguridad y defensa: los trabajos de la Comunidad Europea” (Foreign policy and security and defence strategies:
the work of the European Community). México y Europa, México, Secretariat of Foreign Affairs, 1992.
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“Seguridad y defensa: después de Maastricht’ (Security and defence: after Maastricht), Nexos, No. 172, April 1992.

“Doctrina y practica de la politica exterior de México (1982-1988)" (Doctrine and practice in Mexican foreign policy (1982-1988)). Ensayos
Jalincienses. Guadalajara, El Colegio de Jalisco, 1993.

“Régimen de partidos y renovacion continua” (The party system and continuing renewal), Examen, No. 67, December 1994,
“Politica exterior para el desarrollo nacional” (Foreign policy for national development), Examen, No. 54, November 1993.
“Politica exterior y tratado de libre comercio” (Foreign policy and the free trade agreement), Comercio Exterior, June 1994.

“Los intereses de la politica exterior” (Foreign policy interests), in César Sepuiveda (ed.), La politica internacional de México en el decenio de los
ochenta, México, Fondo de Cuttura Econémica, 1994.

“Asuntos internacionales de México: una bibliografia (1980-1993)" (Mexican international affairs: a bibliography (1980-1993)), in César Sepuiveda
(ed.), La politica internacional de México en el decenio de los ochenta, México, Fondo de Cultura Econdmica, 1994.

“Los intereses de la politica exterior” (Foreign policy interests), Nexos, No. 203, November 1994.

“No intervencién y derecho de injerencia: el imperio o la decadencia de la soberania” (Non-intervention and the right to intervene: the
preponderance or erosion of sovereignty), Modesto Seara Vazquez (ed.), Las Naciones Unidas a los 50 afios, México, Fondo de Cultura
Econémica, 1995.

“El oficio internacional” (International vocation). Introduction to the Obras Completas de Jorge Castarieda. Three volumes, co-published by El
Colegio de México and the Secretariat of Foreign Affairs, México, 1995.

“Meéxico, el Consejo de Seguridad y el futuro de las Naciones Unidas” (Mexico, the Security Council and the future of the United Nations), Foro
Internacional, No. 142, October-December 1995, El Colegio de México.

“Un galope en la obscuridad: México, el Consejo de Seguridad y el futuro de la ONU" (Galloping into the darkness: Mexico, the Security Council and
the future of the United Nations), Enfoque, Sunday supplement to the newspaper Reforma, October 1995.

“El Senado y la politica exterior” (The Senate and foreign policy), in Libro homenaje a Rafael Segovia, con motivo de su designacion como
profesor emeérito del Colegio de México, México, El Colegio de México, Fondo de Cultura Econdmica, Consejo Nacional de Ciencia y Tecnologia
(CONACYT), 1998.

“EI TLC y las reivindicaciones de la jurisdiccion mexicana” (The free trade agreement and the claims of Mexican jurisdiction), in El papel del
derecho internacional en América: la soberania nacional en la era de la integracion regional, México, Facultad de Derecho of UNAM/American
Society of International Law, 1997. This essay was also published under the title “Jurisdiccion nacional, agotamiento de los recursos locales y
proteccion de inversiones extranjeras: los riesgos del TLCAN' (National jurisdiction, exhaustion of local remedies and protection of foreign
investments: the risks of the North American Free Trade Agreement (NAFTA)) in the yearbook México, Estados Unidos, Canada: 1995-1996.
Gustavo Vega and Francisco Alba (eds.), México, El Colegio de México, Centro de Estudios Internacionales, 1997.

“El equilibrio del poder en perspectiva” (The balance of power in perspective). Review of the book Diplomacy by Henry Kissinger, Este Pais, April
1996.

“México y Europa” (Mexico and Europe), Este Pais, October 1996.

“Hacia un nuevo concierto europeo” (Towards a new European harmony). Commentaries on the special issue of Revista Mexicana de Politica
Exterior (49) devoted to Mexico and the European Union, Este Pais, October 1996.

“México y su compromiso con la proteccion de los derechos humanos” (Mexico and its commitment to protecting human rights), Revista de /a
Facultad de Derecho de México, Nos. 205-206, México, UNAM, January-April 1996.

“México y la Union Europea: hacia un nuevo entendimiento” (Mexico and the European Union: towards a new understanding), Todo México 1997,
Enciclopedia de México, México, 1997.

“Los valores éticos y el orden juridico mexicano: la perspectiva del derecho internacional” (Ethical values and the Mexican legal order from the
viewpoint of international law). Sergio Garcia Ramirez (ed.), Los valores en el derecho mexicano, México, Instituto de Investigaciones Juridicas de
la UNAM/Fondo de Cultura Econdmica, 1997.

“Objetivos e intereses de la politica exterior” (Foreign policy goals and interests), llan Bizberg (ed.), México ante el fin de la guerra fria, México,
Centro de Estudios Internacionales, El Colegio de México, 1998.

“Las relaciones interamericanas: cuestiones de politica, derecho y diplomacia” (Inter-American relations: matters of policy, law and diplomacy),
Revista Mexicana de Politica Exterior, No. 59, February 2000, México, Secretariat of Foreign Affairs, Instituto Matias Romero, 2000.

“Memorias de la diplomacia mexicana” (Recollections of Mexican diplomacy). Revista Mexicana de Politica Exterior, No. 60, June 2000, México,
Secretariat of Foreign Affairs, Instituto Matias Romero, 2000.

“La globalizacion y las opciones nacionales: memoria. La globalizacion y las soberanias nacionales” (Globalization and national options: report.
Globalization and national sovereignty), México, Fondo de Cuitura Econdmica, 2000.

“Orden y desorden internacional: La funcion del Estado” (International order and disorder: the role of the State), Este Pais, No. 119, February 2001.

“Las definiciones de la politica exterior” (Defining foreign policy), in Rafael Fernandez de Castro {co-ord.), México en el mundo: los desafios para
Meéxico en 2001, México, Instituto Tecnologico Autdbnomo de México (ITAM), 2001.

“Una asignatura pendiente: la participacion de México en las operaciones de paz de la ONU" (Unfinished business: Mexico's participation in United
Nations peace operations). in Miguel Covian (ed.), Cumbre del Milenio: Hacia dénde van las Naciones Unidas? México, Instituto Matias Romero,
Secretariat of Foreign Affairs, 2001.

*Terrorismo, seguridad nacional y seguridad colectiva” (Terrorism, national security and collective security), Este Pais, February 2002.

“Terrorismo transnacional y seguridad colectiva” (Transnational terrorism and collective security), in Rafael Fernandez de Castro (co-ord.), Cambio
y continuidad en la politica exterior de México: México en el mundo 2002, México, Editorial Planeta/Ariel, 2002.
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“Politica exterior: terrorismo, seguridad nacional y seguridad colectiva” (Foreign policy: terrorism, national security and collective security), in
Enrique Gonzalez Pedrero (co-ord.), México: Transiciones muiltiples, gobernabilidad y Estado nacional, México, Instituto Nacional de
Administracion Publica/Fondo de Cultura Econémica, 2003.

“El eje del mal y su destino manifiesto” (The axis of evil and its manifest destiny), in José Juan de Olloqui (co-ord.), Problemas juridicos y politicos
del terrorismo, México, Instituto de Investigaciones Juridicas, UNAM, 2003.

“Educar para entender” (Educating for understanding), Este Pais, December 2003.
“Orden juridico y derechos humanos” (The legal order and human rights), Este Pais, November 2004.

“Derechos humanos: México en la perspectiva internacional” {(Human rights: Mexico from an international perspective, /urisdictio, bulletin of the High
Court of Justice of the State of Querétaro, January 2005.

“Mexico and the settlement of investment disputes: ICSID as the recommended option”. The Institute for Transnational Arbitration, Vol. 19, No. 1,
winter 2005.

“Una perspectiva mexicana de los asuntos internacionales” (A Mexican perspective on international affairs), Este Pais, May 2005.

“México y el arreglo de controversias en materia de inversion: el CIADI como opcién necesaria”, in Bernardo Septilveda, Juez de la Corte
Internacional de Justicia, Gustavo Vega (co-ord.), El Colegio de México, 2007.

“Contribution of the International Court of Justice to the Development of the Law of the Sea”, Aegean Review on the Law of the Sea, Aegean
Institute of the Law of the Sea and Maritime Law, Springer, 2009.

“Las politicas mexicanas en los espacios de la jurisdiccion internacional’, en Didlogos sobre la Justicia Internacional, B. Sepulveda-Amor (co-ord.),
México, Editorial Trillas, 2009.

“La Corte Internacional de Justicia y los derechos humanos”. Memoria del Seminario Internacional sobre Derechos Civiles y Politicos, co-edicion
del Tribunal Electoral del Poder Judicial de la Federacion y del Instituto de Investigaciones Juridicos de la Universidad Nacional Autbnoma de
México, 2010.

“La Corte Internacional de Justicia y la expansién y profundizacion de un orden juridico: contribuciones recientes” (2006-2009). To be published in
2010 by the Faculty of Law of the National University of Mexico.

“Las tareas diplomaticas de Alfonso Reyes”, Coleccién Capilla Alfonsina, México, Fondo de Cultura Econémica/Tec. de Monterrey, 2010.
International Court of Justice: Opinions
(For the text of the Opinions, see www.icj-cij.org)

-— Separate Opinion of Judge ad hoc Bernardo Sepuiveda-Amor in the case concerning Avena and Other Mexican Nationals (Mexico v. United
States of America), Judgment, 1.C.J. Reports 2004.

— Dissenting Opinion of Judge Bernardo Sepuiveda-Amor in Request for Interpretation of the Judgment of 31 March 2004 in the Case concerning
Avena and Other Mexican Nationals (Mexico v. United States of America) (Mexico v. United States of America), Judgment of 19 January 2009.

— Separate Opinion of Judge Bernardo Sepulveda-Amor in the case concerning the Dispute regarding Navigational and Related Rights (Costa
Ricav. Nicaragua), Judgment of 13 July 2009.
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DECLARATION OF ALEXANDRA POPOV, LEGAL ASSISTANT
DEFENCE FOR CHARLES TAYLOR

. I, Alexandra Popov, am a Legal Assistant on the Defence for Charles Taylor (the
“Defence”) in the case of Prosecutor v. Taylor, SCSL-03-01 before the Special Court of

Sierra Leone (the “Special Court”). I have worked for the Defence since September 2010.

. I was invited to and attended (with several of my colleagues) the farewell reception (or
send-off) for the Judges of Trial Chamber II of the Special Court, held on the evening of
31 May 2012 at the Hampshire Greenpark Hotel in Leidschendam;

In this regard, Figure 1, appended to this declaration, is a copy of the email invitation to

this event shown to me by a colleague at the time;

. Figure 2 is a photograph taken during the send-off, depicting, in the foreground and from
left to right, Justice Julia Sebutinde, Justice Bernardo Sepalveda-Amor (Vice-President of
the International Court of Justice), Justice Renate Winter, and Justice Jon M. Kamanda,
then President of the Special Court. [ am in the background on the right-hand side in this
photograph (Figure 2);

. I heard several officials of the Registry, the Prosecution and the Defence, and all three

Trial Chamber II judges speak during the reception, using a microphone;

. During her speech, Justice Julia Sebutinde thanked the previous speakers for the

congratulations extended to her for her new appointment as Judge at the International
Court of Justice (ICJ). She then spoke words to the effect that, it was regrettable that
Vice-President Sepulveda-Amor had already left the reception, as she wished to express
her thanks, in his presence, for the exception or exemption made by the ICJ on her
account, in order to allow her to continue to sit as a Judge at the Special Court up until

the end of the Taylor case, while being a member of the ICJ;
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7. Figure 3 is a photograph taken during Justice Julia Sebutinde’s speech that evening; and

8. I am over 18 years of age, competent in all respects to make this declaration, and do so

freely and voluntarily and on the basis of my personal knowledge.

Dated this 30" day of November 2012.

Db 0

Signed: Alexafhdra Popov
Legal Assistant
Defence for Charles Taylor




e President of the Special Court for Sierra Leane, Honourable Justice Jon Moadeli Kamandainvites all Staff Members,
Contractors and Intems in The Hague Sub-Office to a farewell ceremony in honour of the Trial Clhiamber 11 Judges at the
Hampshire Greenpark Hotel, Weigeia 22, 2262 AB Leidschendam on Thursday 31 May 2012 at 20:00 firs ~ 21.30 frs
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Public Annex J

Letter to the Under-Secretary-General for
Legal Affairs, dated 26 November 2012

Prosecutor v. Taylor, SCSL-03-01-A 30 November 2012
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DEFENCE FOR CHARLES TAYLOR
SPECIAL COURT FOR SIERRA LEONE
The Hague Sub-Office
Dokter van der Stamstraat 1, 2265BC Leidschendam, The Netherlands
Telephone: +31 70 NGNGB, +31 70 IR Facsimile: +31 70
E-mail: Morris Anyah (Lead Appeals Counsel): I | | | I
Szilvia Csevar (Case Manager): | EEGNGNGNGNGEEEE

DATE: 26 November 2012

TO:  Her Excellency Patricia O'Brien
Under-Secretary-General for Legal Affairs and Legal Counsel of the United Nations
Office of Legal Affairs,
United Nations Headquarters
New York, New York 10017

BY E-MAIL TO: [

CC: H. E. Ban Ki-moon, Secretary-General United Nations (e-mail:
H. E. D. Stephen Mathias, Assistant Secretary-General for Legal Affairs (e-mail:

H. E. Tl Hadji Malick Sow, Juge, la Cour d'Appel de Dakar, République du Sénégal; former Judge,
the Special Court for Sierra Leone (e-mail:
Ms. Michele Doré, Secretary to the Under-Secretary-General for Legal Affairs and Legal Counsel

of the United Nations {e-mail: ||| | | | N EEED

FROM: Mr. Morris A. Anyah, Lead Counsel for Charles Taylor

RE: Request for the Waiver of Immunity of Judge El Hadji Malick Sow for purposes of giving Testimony
i the Appeal of Charles Taylor before the Special Court for Sierra Leone (The Prosecutor v. Chatles
Ghankay Taylor, Case No. SCSL-03-01-A)

Dear Madam,
I refer to my previous correspondence regarding the above-referenced matter, dated 19 November 2012.

I am writing in order to update you regarding recent developments which are relevant to your
consideration of the Defence’s request for a waiver of immunity of Judge El Hadji Malick Sow for
purposes of giving testimony in the appeal of fotmer Liberian president, Charles Taylor, before the
Special Court for Sierra Leone (SCSL).

An interview conducted with Judge Sow was published in the New African magazine, December 2012
issue, titled Charles Taylor Showld Have Walked Free (Justice Sow’s Interview ot Interview). A copy of the
interview is attached to this letter.

In the Interview, Justice Sow directly confirms and further explains the public statements he made in the
SCSL coutt room on 26 April 2012 in open session, after the delivery of the Trial Judgement. As such,
and in our view, he confirms the basis of two grounds of appeal or errors in Mr. Taylor’s appeal
proceedings before the SCSIL.I

" Grounds of Appeal 36 and 37 in Prosecutor v. Taylor, SCSL-03-01-A-1331, Corrigendum to Appellant's Submissions
of Chatles Ghankay Taylor, 8 October 2012,
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Regarding the first error that the Trial Chamber failed to delibetate, pursuant to the Rules of the SCSL,
the statements of Justice Sow confirm this in significant ways, such as “[ijt is when we reached the most
important part of the deliberatons -which was the criminal responsibly of the accused- that the other
judges started to hold meetmgs but not in the deliberation rooms, but in their offices. And I wasn’t
called to those meetings.””? This is in direct contravention of the legal requirement that an Alternate Judge
must be present during deliberations ? and a breach of the fundamental fair trial rights of Mr. Taylor.

The second error, alleging that the process was conducted in a manner inconsistent with fundamental
principles and values of international criminal law, is also confirmed by statements made by Justice Sow
in the Interview, such as, “The fundamental principles of International Criminal Law are contained in the
statutes of the different courts and they are the same: All start with the presumption of innocence. Also
the only acceptable standard of proof is proof beyond reasonable doubt. The third principle is a general
principle of criminal law as enunciated in the Latin expression “In Dubie Pro Reo (doubt will benefit the
accused). These principles were trasmpled underfoot in the Charles Taylor trial”*

Accordingly, the contents of Justice Sow’s Interview is direct, relevant, and compelling evidence which is
not available from other sources on the appellate issue of whether Charles Taylor received a fair trial in
accordance with the fundamental principles of international law, international criminal justice and the
applicable law of the SCSL. Indeed, an eminent scholar of international humanitarian and criminal law,
Professor William A. Schabas, wrote on 23 November 2012 regarding Justice Sow’s interview that,
“Nothing comparable has ever appeared in the history of international criminal justice.””

In our view, it is noteworthy that Justice Sow’s Interview does not address the substance of deliberations
which are considered private or secret under the Rules of the SCSL.6 As such, Justice Sow has not
undermined any obligation of confidentiality or secrecy. To the extent that any of the statements made
by Justice Sow in the Interview may be considered confidential in any other respect, they are now a
matter of public record’” and therefore confidentiality can no longer be invoked to prevent their
disclosure during public testimony.

However, and as stated previously, the proposed testimony of the Judge could nonetheless be made
subject to the condition that if Justice Sow were asked any question, the answering of which would
prejudice the interests of the UN, he be given permission to answer without disclosing prejudicial
information and in a manner which does not undermine the fundamental interests underlying the
privileges and immunities granted.8 Furthermore, the Defence reiterates that it does not intend to

2 Justice Sow’s Interview, p. 49.

> Rule 16475 (C) of the Rule of Procedure and Evidence of the SCSL (Rules) provides that “An alternate Judge shall
be present during the deliberations of the Tral Chamber or the Appeals Chamber to which he or she has been
designated but shall not be entitled to vote thereat” Article 12(4) of the Statute of the SCSL states: “If, at the
request of the President of the Special Court, an alternate judge or judges have been appointed by the Government
of Stetra Leone or the Secretary-General, the presiding judge of a Trial Chamber or the Appeals Chamber shall
designate such an alternate judge to be present at each stage of the trial and to replace 2 judge if that judge is unable
to continue sitting,”

* (Emphasis added to last sentence).Justice Sow’s Interview, p. 48.

> Schabas, William, A., OC MRIA, “Justice Sow Interviewed on Taylor Tnal ? PhD Studies i in Hum.m Rights blog
post, 23 November 2012 hutp:/ /humanrightsdoctorate b ;
rralhiml

“ Rules 29 & 87(A) of the Rules. Rule 29 of the Rules provides that “deliberations ate to take place in private and
remain secret” and Rule 87(A) states that deliberations after the conclusion of the evidence in the case in order to
consider the guilt of the accused beyond a reasonable doubt, are to be conducted “in privare ?

’ See, e.g., Chicago Tribune, “Former Liberian president Taylor should be a ‘free man’: judge,” 25 November 2012,
http:/ /www.chicagotribune.com/news/sns. ri-us-sierraleone- tavlor-judpebreBao09£-20121125,0,3104289.story

$ Prosecutor v. Karadszé, Case No. 1T-95-5/18-T, Letter from Stephen Mathias, Assistant Secretary- General in Charge
of the Office of Legal Affairs, 2 March 2011, p 7.

[ 3]
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question Justice Sow regarding the substance of deliberations which are considered private or secret
under the Rules of the SCSL.?

A failure to grant a waiver for Justice Sow’s testimony, in light of his original statement in court and the
Interview, would impede the course of justice and serve to unjustifiably cloak any egregious errors during
in the legal process duting the trial of Mr. Taylor. At a minimum, a failure to grant the requested waiver
would result in much speculation regarding both the reasons for the refusal, and the credibility and
reliability of the Taylor Trial Judgement. Accordingly, the interests of the United Nations would not be
nre)uchced by the testimony of Justice Sow, but would be reinforced by 2 grant of immunity, permitting
these matters to be ventilated, tested and resolved in a transparent mannet, consistent with the highest
principles of international justice.

Please accept, Your Excellency, the assurances of my highest consideration.

Sincm:;b/ yours,

'vf’ A N

"Morris A. Anyah
Lead Counsel for Charles G. Taylor
The Hague, The Netherlands

Endosure: New African magazine, December 2012 Edidon

* Rules 29 & 87(A) of the Rules. Rule 29 of the Rules provides that “deliberations are to take place in private and
remain secret” and Rule 87(A) states that deliberations after the conclusion of the evidence in the case in order to
constder the guilt of the accused beyond a reasonable doubt, are to be conducted “in private.”

3
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Response from the Under-Secretary-General
for Legal Affairs, dated 26 November 2012
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United Nations @ Nations Unies

HEADQUARTERS - SIEGE NEW YORK., NY 10017
TEL.: 1 (212) I - FAX: ) (212) N

26 November 2012

Dear Mr. Anyah,

[ refer to your letters of 19 and 26 November 2012, in which you request that
the Secretary-General waive the immunity of Justice El Hadji Malick Sow so that he
may give testimony in the appeal in the case of the Prosecutor v Charles Taylor
before the Special Court for Sierra Leone.

As an alternate judge of the SCSL, Justice Sow enjoys the privileges and
immunities, exemptions and facilities accorded to diplomatic agents in accordance
with the 1961 Vienna Convention on Diplomatic Relations, pursuant to article 12,
paragraph 1 of the Agreement between the United Nations and the Government of
Sierra Leone on the Establishment of a Special Court for Sierra Leone. Pursuant to
paragraph 2 of the same article, the privileges and immunities are accorded in the
interest of the SCSL and not for the personal benefit of the individuals themselves;
and the right and the duty to waive the immunity, in any case where it can be waived
without prejudice to the purpose for which it is accorded, shall lie with the
Secretary-General, in consultation with the President of the SCSL.

The United Nations does indeed pursue a policy of cooperating to the
maximum extent possible with international criminal tribunals, and the prosecutors
and defence counsel who appear before them. In the present case, it is premature for
the Secretary-General to consider the request for the waiver of the immunity of
Justice Sow. The waiver request would be considered only after there is an indication
that the Appeals Chamber will admit additional evidence and hear witness testimony.

Yours sincerely, '

Patricia O’Brien
er-Secretary-General for Legal Affairs
The Legal Counsel

Mr. Morris Anyah

Lead Counsel for Mr. Charles Taylor
Special Court for Sierra Leone

The Hague
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SPECIAL COURT FOR SIERRA LEONE
DOKTER VAN DER STAMSTRAAT 1+ 2265 BC LEIDSCHENDAM + THE NETHERLANDS

PHONE: +31 70 515 9701 or +31 70 515 (+Ext 9725)

Court Management Section — Court Records

CONFIDENTIAL DOCUMENT CERTIFICATE

This certificate replaces the following confidential document which
has been filed in the Confidential Case File.

Case Name: The Prosecutor — v- Charles Ghankay Taylor
Case Number: SCSL-03-01-A

Document Index Number: 1352

Document Date: 30 November, 2012

Filing Date: 30 November, 2012

Document Type: Confidential Annex F

Number of Pages: 2 Number from: 9885-9886
OApplication

OOrder

OlIndictment

EMotion

OOther
OCorrespondence

Document Title:

Public with public Annexes A-E, G-K and confidential Annex F Defence motion to present
additional evidence pursuant to Rule 115

Name of Officer;

Zainab T. Fofanah

Signed: ‘%‘kﬂ&v





