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L Introduction
1. On 12 December 2008, the Prosecution Motion Jor Admission of Documents of Certain Non—
Governmental Organisations and Associated Press Releases (“Motion”) was filed with
related Annexes,' seeking the admission of certain NGO documents (“the NGO
Documents™). The relief sought by the Motion was requested pursuant to Rule 89(C), or
alternatively under Rules 89(C) and 92bis, of the Special Court Rules of Procedure and
Evidence (“Rules”).
2. In summary, the Defence submits that:
a. Rule 89(C) cannot be used in isolation to admit the NGO Documents (or portions
thereof) which are the subject of the Motion.>
b. The NGO Documents are only admissible under Rule 89(C) in conjunction with Rule
92bis and not Rule 89(C) alone; any evidence within the NGO Documents that goes to
the acts and conduct of the accused is inadmissible absent the opportunity for cross-

examination.

II. Applicable Legal Principles

3. The Prosecution recently filed seven similar motions which rely on the same legal principles

3

as does the present Motion.” In its Responses® to those motions, the Defence articulated its

' Prosecutor v. Taylor, SCSL-03-01-T-684 Motion for Admission of Documents of Certain Non-Governmental
Organisations and Associated Press Releases, 12 December 2008 (“Motion”).

2 Motion, Annexes A and B.

3 Prosecutor v. Taylor, SCSL-03-01-T-650 , Prosecution Motion for Admission of Documents of the United
Nations Bodies, 29 October 2008; Prosecutor v. T aylor, SCSL-03-01-T-652, Prosecution Motion for Admission of
Extracts of the Report of the Truth and Reconciliation Commission of Sierra Leone, 31 October 2008; and
Prosecutor v. Taylor, SCSL-03-01-T-659, Prosecution Motion for Admission of Documents Seized from Foday
Sankoh’s House, 6 November 2008. Prosecutor v. T aylor, SCSL-03-01-T-667, Prosecution Motion for Admission
of Documents from RUF Office, 13 November 2008. Prosecutor v. Taylor, SCSL-03-01-T-682, Prosecution Motion
for Admission of Newspaper articles obtained from the Catholic Justice and Peace Commission archive in
Monrovia, Liberia 1 December 2008. Prosecutor v. T aylor, SCSL-03-01-T-681, Prosecution Motion for Admission
of Liberian Search Documents, 1 December 2008, Prosecutor v. Taylor, SCSL-03-01-T-695, Prosecution Motion
for Admission of Certain Documents of Intergovernmental Organisations & Certain Governments, 02 December
2008.

* Prosecutor v. Taylor, SCSL-03-01-T-664, Defence Reponses to Prosecution Motion for the Admission of
Documents of the United Nations and United Nations Bodies, 10 November 2008 (“UN Documents Response”),
and Prosecutor v. Taylor, SCSL-03-01-T-663, Defence Response to Prosecution Motion for Admission of Extracts
of the Report of the Truth and Reconciliation Commission of Sierra Leone, 10 November 2008; and Prosecutor v.
Taylor, SCSL-03-01-T-672, Defence Response to Prosecution Motion for Admission of Documents Seized from
Foday Sankoh’s House, 17 November 2008. Prosecutor v. Taylor, SCSL-03-01-T-677, Defence Response to
Prosecution Motion for Admission of Documents from RUF Office, 24 November 2008; Prosecutor v. T aylor,
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views regarding the correct legal principles to be applied when a party seeks admission of a
document without a witness. In order not to repeat the same arguments herein, the Defence
respectfully refers the Chamber to paragraphs three through nineteen of the UN Documents
Response, substituting any reference to “UN Documents” with “NGO Documents” for
purposes of the present Motion. A few additional observations and submissions are made

below.

NGO evidence is not sufficiently reliable therefore should not be admitted

4. There has been specific guidance in relation to NGO Documents in the case of Milutinovic
which states that statements taken by NGOs which were not “prepared for the purpose of
legal proceedings before the Tribunal” were only potentially admissible under Rule 89(C)
provided that sufficient indicia of reliability was evident in the excerpts of the reports
themselves. That decision specifically refers to Human Rights Watch reports which are also
contained in the current Prosecution Motion numbers 1-5 and 12. The jurisprudence
indicates that in the event that no such indicia of reliability are contained in the reports, it
would be the case that an insufficient showing of reliability should be made and the evidence
therefore should be found to be inadmissible.’ The trial chamber excluded two reports by
Human Rights Watch on the basis that:

‘With regard to the excerpts of the challenged reports that are based on interviews and
statements of persons who were reporting alleged crimes during the indictment period
these organisations’ careful methods can best assure the accuracy of the process for
recording the information contained in the eventual report, not the reliability of the
material contents for the purposes of criminal proceedings. While both the challenged
reports use extensive footnotes throughout these excerpts, they do not identify the
persons interviewed, leaving the sources of this critical information largely anonymous.
Moreover, Ms. Mitchell testified that she was in a supervisory role with regards to the
collection and analysis of the information gathered from the persons...she did not state

SCSL-03-01-T-682, Defence Response to Prosecution Motion for Admission of Newspaper articles obtained from
the Catholic Justice and Peace Commission archive in Monrovia, Liberia, 1 December 2008; Prosecutor v. Taylor,
SCSL-03-01-T-688, Defence Response to the Prosecution Motion for Admission of Liberia Search Documents; 8
December 2008,Prosecutor v. T aylor, SCSL-03-01-T-695, Defence Response to the Prosecution Motion for
Admission of Certain Documents of Intergovernmental Organisations & Certain Governments, 12 December 2008.
* Prosecutor v Milutinovic et al, No. IT-05-87-T, Decision on Evidence Tendered through Sandra Mitchell and
Frederick Abrahams (1 September 2006) at paras. 19, 22; Prosecutor v Milutinovic et al. No. IT -05-87-T, Decision
on Evidence Tendered Through Fuat Hazhibeqiri (8 September 2006); Prosecutor v Milutinovic et al, 1T-05-87-T,
Decision Denying Prosecution’s Second Motion Jor Admission Evidence Pursuant to Rule 92 bis (13 September
2006).
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that she ever took any of these statements herself...Not having had the opportunity of
hearing any of the persons upon whose statements these excerpts are based the Chamber
is not in a position to assess the reliability of the factual contentions contained therein.’®.

5. In respect of the NGO Documents which are the subject of the Motion, the Defence avers
that the documents are not reliable material for the purposes of criminal proceedings. All
documents do not identify the persons interviewed, leaving the sources of this critical
information largely anonymous. Furthermore, the writers of these reports were in
supervisory roles with regards to the collection and analysis of the information gathered from
the persons. They did not generally take statements themselves.” Not having had the
opportunity of hearing any of the persons upon whose statements these excerpts are based,
the Defence submits that the Chamber is not in a position to assess the reliability of the
factual contentions contained therein.

6. The evidence contained in the NGO Documents were created with the purpose of
highlighting human rights abuses for the individual needs of the NGOs and not for creating
an objective factual account of what actually happened at the time of the event that is being
depicted. Indeed, the mission statement of “Human Rights Watch” states that it is an
“organization dedicated to defending and protecting human rights. By focusing international
attention where human rights are violated, we give voice to the oppressed and hold
oppressors accountable for their crimes... Human Rights Watch has worked tenaciously to

lay the legal and moral groundwork for deep-rooted change” ®

Arguendo: the NGO Documents as expert evidence

7. Further, and alternatively, the Defence submits that the NGO Documents should be viewed

as expert evidence and the authors as expert witnesses.’

S Prosecutor v Milutinovic et al, No. IT-05-87-T, Decision on Evidence Tendered Through Sandra Mitchell and
Frederick Abrahams (1 September 2006) at para. 21.

7 See Document number 5 page 23190, also see Annex C

¥ See website: http://www.hrw.org/en/about

’ Document 1,2 ,3 and 5 are based on interviews with witnesses and/or victims and investigation conducted by
Corinne Dufka, who was an Expert Prosecution Witness in this case and testified from 21 January 2008 to 22
January 2008. During her testimony various reports have been marked for identification and amongst those these
two witch the Prosecution intended to admit into evidence: Human Rights Watch Publication “We’ll kill you if you
cry, Sexual violence in the Sierra Leone Conflict”Vol.15 No.l ( A) January 2003 was already marked for
identification as MFI-11,see Prosecutor v Taylor, SCSL-2003-01-TT, 22 January 2008, page 1824-1825. Also
Human Rights Watch Report: Sowing Terror, Atrocities against civilians in Sierra Leone, Vol.10, No.3 (A) July
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8. In this regard, the Defence respectfully refers the Trial Chamber to submissions regarding the
legal tests for expert evidence as made in its Response to the Prosecution’s Motion to admit
documents from the Truth and Reconciliation Commission'’. In summary, the key points of
the test are: the material is of a technical nature and it requires a specific knowledge of field.
Moreover, and even if the documents do qualify as expert evidence, they cannot go to the
guilt of the Accused.

9. Annex C to this Response provides an analysis of several documents that satisty the

standards of this test.'!

II1. Submissions
A. If both Rules 89(C) and 92bis are applied

Acts and conduct of accused are not admissible

10. The documents go directly to the acts and conduct of the Accused. Under Rule 92bis
Jurisprudence, the acts or conduct of the accused includes any act or conduct which the
Prosecution seeks to rely on to establish that the accused was a superior to those who actually
may have committed the crimes, or that the accused knew or had reason to know of the
crimes. " The Defence submits that the documents in many instances speak directly about the
Accused and his involvement in the Sierra Leonean conflict. '

11. Thus, it would be highly prejudicial for the documents to be admitted into evidence without a

witness who could speak to their contents and authenticity.

Actions of subordinates and elements going to a critical element in_the Prosecution’s case are

not admissible absent cross-examination

1998 was also marked for identification as MFI-2 Prosecutor v T. aylor, SCSL-2003-01-TT, 21 January 2008, page
1789. The Defence would like to remind the Chamber that the Defence objected to have these documents admitted
and Corinne Dufka to be considered as an expert witness, See Prosecutor v T. aylor, SCSL-2003-01-TT, 22 January
2008, page 1941 to 1944,

" Prosecutor v T. aylor, SCSL-2003-01-663, Defence Response to Prosecution Motion for Admission of Extracts of
the Report of the Truth and Reconciliation Commission of Sierra Leone, 10 November 2008, paras 5-8.

"' See Annex C - Example document 8 and 18 fulfil both criteria in being of a technical nature and it requiring a
sPeciﬁc knowledge of field.

' Prosecutor v. Oric, No. IT-03-68-T, Decision on Defence Motion for the Admission of the Witness Statement of
Avdo Husejnovic Pursuant to Rule 92bis, 15 September 2005,

" See Annex A

SCSL-03-01-T 5 05 January 2009
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12. The Prosecution cannot rely on Rules 89(C) and 92bis to seek to admit evidence that is
material to the command responsibility or joint criminal enterprise allegations in the
Indictment, which go to a “critical element” of the Prosecution’s case and is therefore
“proximate” to the accused, without giving the Defence a genuine opportunity for cross-
examination of the evidence.'*

13. Many of the documents refer to other alleged subordinates of the Accused, such as Foday
Sankoh, Sam Bockarie, and Johnny Paul Koroma'®. In the Kenema Decision, the Court held
that where documentary evidence is close to subordinates of the Accused, “it would not be
fair to the accused to permit the evidence to be given in written form.”!®

14. The very nature of the documents relate to critical and proximate elements of the case against
the accused. Additionally, the Defence submits that within the NGO documents there are
additional extracts apart from those identified by the Prosecution which fall under acts and
conducts of the Accused, but which have not been identified by the Prosecution.

15. As such, and in the attached Annex A, the Defence highlights a// information that goes to the
acts and conducts of the accused (emphasis added). Thus, if admitted, a witness who is
knowledgeable about the contents of the documents should be provided for cross-

examination.'’

A witness must be available to explain the contents and relevance of the documents

16. The Defence submits that if the documents were admitted it would be essential to have
available someone who could speak to the contents and relevance of the documents.
17. Where the Prosecution does not intend to offer the documents through a witness, the Trial

Chamber may not be able to decipher the context of the documents and thus determine their

" UN Documents Response, para. 19; Prosecutor v. Sesay et al, SCSL-04-15-T-1049, Decision on Defence
Application for the Admission of the Witness Statement of DIS-129 Under Rule 92bis, or in the Alternative, Under
Rule 92ter, 12 March 2008, pgs. 1 and 3.

" See Annex A

té Pgs 4 Prosecutor v Taylor, SCSL-03-01-556, “Decision on Prosecution Notice Under 92bis for the Admission of
Evidence Related to Inter Alia Kenema District and on Prosecution Notice Under 92bis for the Admission of Prior
Testimony of TF1-036 into Evidence”, 15 July 2008 ( the “Kenema Decision™)

' Prosecutor v. T. aylor, SCSL-03-01-T-556, Decision on Prosecution Notice Under Rule 92bis for the Admission of
Evidence Related to Inter Alia Kenema District and on Prosecution Notice Under Rule 92bis for the Admission on
the Prior Testimony of TF1-036 into Evidence, 15 July 2008.
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usefulness to the proceedings, so they should be excluded.'® A lack of context can render
documents inadmissible as lacking sufficient indicia of reliability." As a pre-condition to
admission, the Prosecution should have produced a witness to decipher, explain, and provide
context to the Documents.

18. The fact that these documents are being produced at such a late stage of the proceedings
means that witnesses that have already testified cannot be challenged regarding the content or
accuracy of the documents. The Prosecution has already called a number of witnesses who

might have been capable of commenting on the contents of the documents.

The probative value of the evidence is outweighed by its prejudicial effect

19. Based on all of the foregoing, the Defence submits that the Chamber should exclude these
documents for the additional reason that admitting them would be prejudicial to the Accused,
due to the fact that witnesses who could have testified and possibly brought some clarity to
the content of the documents have already taken the stand at trial. Therefore, these
documents cannot be tested in cross-examination without the time and expense of recalling
witnesses. Furthermore, the Defence submits that it is prejudicial to the Accused that the
Prosecution has had these documents in its possession for such a long time and certainly had
the opportunity to introduce them through various witnesses, and having failed (or
intentionally elected not) to do so, are trying instead to have them admitted now at such a late
stage in the trial and without an opportunity for the Defence to challenge the evidence
through the Prosecution’s witnesses in court.

20. For the above reasons, the documents should be excluded because their probative value is

outweighed by their prejudicial effect.

B. Ifonly Rule 89(C) is applied
21. All documents must be relevant, must not violate Rule 95, and their probative value must

outweigh their potential prejudice. If the Chamber was minded to admit the documents under

"® Prosecutor v. Milutinovic et al, No. IT-05-87-T, Decision on Prosecution Motion to Admit Documentary
evidence, 20 October 2006, paras 25 and. 27 (“Milutinovic Decision™).

19 Milutinovic Decision, para. 41 (for instance, the ICTY has held as regards authenticity that a Rule 92bis/ter
statement from a military analyst, the investigator who produced these documents, or some other appropriate person
may procedurally assist admission).

SCSL-03-01-T 7 05 January 2009



Rule 89C alone, then the tests under Kordic and Cerkez?® may be applied as in former
submissions. Annex B of this Response outlines the Defence objections in this regard.

22. The Defence makes the following response to the Prosecution’s assertion that the
exclusionary conditions set out in the Kordic and Cerkez test are irrelevant to the
considerations regarding the admission of documents in the Special Court.*' In fact, prongs
of the exclusionary test have been applied in the subsequent ICTY case of Prosecutor v.
Milutinovic,”* thus demonstrating the case’s impact on later jurisprudence. In that case, the
Prosecution attempted to admit a plethora of documents through Rule 89(C) well before the
close of the Prosecution case. In its deliberations, the Trial Chamber considered, among
other things, the documents’ cumulative nature’> and deemed them inadmissible.

23. These include the following considerations: the document has already been considered by the
Court, it is not sufficiently significant, it is cumulative of other evidence already admitted

and is based on anonymous sources.

Already admitted

24. The ICTY Appeals Chamber upheld the Kordic and Cerkez Trial Chamber’s Decision to
admit the documents under Rule 89(C). The relevant exclusionary condition for the
documents was that:

‘the material had already been produced in other proceedings before the International
Tribunal and therefore had been available to the Prosecution when it presented its case’**

25. All 20 documents in the NGO Documents were produced and were in the public domain

before the case commenced and were available to Prosecution when it presented its case.

Therefore they should now be excluded.

20 Appeals Judgment, Case No. IT-95-14/2-A, Para 190.

' Prosecutor v. Taylor, SCSL-03-01-T-670, Prosecution Reply to Defence Response to Prosecution Motion for
Admission of Documents of the United Nations and United Nations Bodies, 17 November 2008, para. 7; Prosecutor
v. Taylor, SCSL-03-01-T-667, Prosecution Reply to Defence Response to Prosecution Motion for Admission of
extracts of the Report of the Truth and Reconciliation Commission of Sierra Leone, 17 November 2008, para. 17.
 Prosecutor v. Milutinovic et al, No. IT-05-87-T.

* Paras. 23 and 24 (refusing to admit maps that would only serve to flood the Chamber with repetitive information).
* Prosecutor v Kordic and Cerkez, Appeals Judgement, Case No. IT-95-14/2-A, Para 190.
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Not sufficiently significant: crime-base or outside Indictment”™

26. Several of the documents refer to crime-base evidence?® that is arguably of insufficient
significance at this stage of the trial. Many other documents®’ refer to events outside the

scope of the Indictment, which the Defence asserts is also of insufficient significance.

Cumulative

27. All of the documents, except for 11, 12, 14 and 17, refer to matters which have already been
spoken to by numerous witnesses and in documentary evidence before the Court. The
following are illustrative examples:

a. Document 7 is identical in source, content and time period to Exhibit P-79;

b. Document 8’s main findings, statistical data, methodology, peer review, identifiable
trends, specific examples, hearsay evidence and descriptions of attackers are “copied
verbatim” in Exhibit P-73; and,

¢. Documents 9 and 10’s conclusions on the widespread use of child soldiers, their
abduction, training and arming by Liberians, and use by the RUF and AFRC, and in the

Liberian civil war are already covered in detail in Exhibit P-43.

Based on anonymous or hearsav sources

28. All of the documents are based on anonymous or hearsay sources, which are incapable of
being tested in cross-examination. The following are illustrative examples:

a. The witnesses who provide evidence on which several of the NGO’s documents®® are
based are not identifiable because either their names are not provided, or only their first
name or they are given a pseudonym;

b. Documents 14 and 15 do not identify sources for their information or leave witnesses

nameless or cite other reports made by the same organisation; and

* Prosecutor v Taylor, SCSL-03-01-PT-263, Prosecution’s Second Amended Indictment, 29 May 2007 (“the
Indictment”).

*® Documents 1,4,5,6,7,8,9,10, and 18.

%’ Documents 2,3,5,6,9,10, 11, 12, 13, 14, 16, 17, 18, 19 and 20.

** The Human Rights Watch reports (Documents 1-5), Amnesty International reports (Documents 6, 9), Physicians
for Human Rights report (Document 8), Coalition for Child Soldiers report (Document 10) and Women Waging
Peace and The Policy Commission (Document 18).

SCSL-03-01-T 9 05 January 2009



¢. Other documents simply do not identify their hearsay sources at all: “Hassan Bility was

reportedly slapped and kicked before being shoved into a car and driven away.”%’

IV. Conclusion

29. In conclusion, the Defence submits as follows:
a) The proper gateway for admitting the documents is Rules 89(C) and 92bis. Under
these rules, the NGO Documents should be excluded because they go to the acts and
conduct of the Accused, or to those of individuals and/ or groups allegedly subordinate to
the Accused, and/or their probative value is outweighed by their prejudicial effect;
b) Should the Chamber elect to consider the documents solely under Rule 89(C), then the
documents should still be excluded in the discretion of Chamber, pursuant to its inherent
jurisdictional power. Furthermore, the documents should be excluded because it fails the

Kordic and Cerkez test.

Respectfully Submitted,

O :

Courtenay Griffiths, Q.C.

Lead Counsel for Charles G. Taylor
Dated this 5 Day of January 2009
The Hague, The Netherlands

* Document 16, Amnesty International: Liberia: Hassan Bility Incommunicado detention without charge, p.23459.
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