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L. Introduction

1. Pursuant to Rule 94(B) of the Rules of Procedure and Evidence of the Special Court for
Sierra Leone (“Rules”), the Defence requests that the Trial Chamber exercise its discretion
by taking judicial notice of certain facts which have been adjudicated in Prosecutor v. Brima,
Kamara, Kanu, Case No. SCSL-04-16-T (“AFRC Case”), and which are relevant to the
modes of liability with which Mr. Taylor is charged in the Second Amended Indictment.

2. The Defence submits that the fifteen adjudicated facts from the AFRC Trial Judgement' and
set out in Annex A are neither contentious nor do they involve legal conclusions.
Furthermore, the admission of these facts would enable the Defence to streamline the
evidence that they would need to present during the Defence case, and the Prosecution would
also be able to streamline the evidence that they would need to address in their closing brief.
Thus by taking judicial notice of the proposed facts, this Chamber would promote judicial

cconomy and the harmonization of the judgements of this Court.

IL. Applicable Legal Principles
3. Rule 94(B) states:

At the request of a party or of its own motion, a Chamber, after hearing the parties, may
decide to take judicial notice of adjudicated facts or documentary evidence from other
proceedings of the Special Court relating to the matter at issue in the current proceedings.

4. Trial Chamber I has found that Rule 94 has a two-fold rationale: 1) to promote judicial
economy’ by dispensing with the need for the parties to lead evidence in order to prove
supplementary facts or allegations already proven in past proceedings and 2) to harmonise
Judgements in relation to certain factual issues that arise in multiple cases before the Special
Court.?

5. The Rules of Procedure and Evidence of the International Criminal Tribunal for the former

Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda (ICTR) both contain

' Prosecutor v. Brima, Kamara, Kanu, SCSL-04-16-T, Trial Judgement, 20 June 2007 (“AFRC Judgement”).

* Rule 26 also requires the Chambers to ensure that the trial is both fair and expeditious.

? Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T-1184, Decision on Sesay Defence Application for Judicial
Notice to be taken of Adjudicated facts under Rule 94(B), 23 June 2008 (“Sesay Adjudicated Facts Decision™),
para. 17.
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similar provisions for taking judicial notice of adjudicated facts.* Thus guidance can be

sought, persuasively from the jurisprudence of those Tribunals in interpreting Rule 94(B).’

6. Rule 94(B) creates a “well-founded presumption for the accuracy of [the adjudicated] fact,
which therefore does not have to be proven again at trial, but which, subject to that
presumption, may be challenged at that trial.”® Rule 94(B) is designed to relieve the party
making the application of the burden of proving certain facts that have already been
adjudicated in other proceedings before this Court. Notwithstanding, the opposite party may

put such facts in question by leading “reliable and credible evidence to the contrary.”’

7. While Rule 94(B) does not explicitly define what constitutes an “adjudicated fact,” there is
settled international jurisprudence on this matter. The following legal criteria have been
adopted as standards which must be met before a Trial Chamber can exercise its discretion to
admit a proposed fact as an adjudicated fact;

The fact must be distinct, concrete and identifiable;

The fact must be relevant and pertinent to an issue in the current case;

The fact must not contain legal conclusions, nor may it constitute a legal finding;

The fact must not be based on a plea agreement or upon facts admitted voluntarily in

an earlier case;

e. The fact clearly must not be subject to pending appeal, connected to a fact subjected
to pending appeal, or have been settled finally on appeal;

f. The fact must not go to proof of the acts, conduct or mental state of one of the
accused persons;

g The fact must not be sufficient, in itself, to establish the criminal responsibly of an
accused person; and

h. The fact must not have been re-formulated by the party making the Application in a

substantially different or misleading fashion; that is to say, the fact must not differ

oo

* Rule 94(B) of the ICTY provides: “At the request of a party or proprio motu, a Trial Chamber, after hearing the
parties, may decide to take judicial notice of the adjudicated facts or documentary evidence from other proceedings
of the Tribunal relating to the matter at issue in the current proceedings.” Rule 94(B) of the ICTR provides: “At the
request of a party or proprio motu, a Trial Chamber, after hearing the parties, may decide to take judicial notice of
adjudicated facts or documentary evidence from other proceedings of the Tribunal relating to the matter at issue in
the current proceedings.”

3 Sesay Adjudicated Facts Decision, para. 16,

% Sesay Adjudicated Facts Decision, para. 18, citing Prosecutor v. Slobodon Milosevic, No. IT-02-54-AR73.5,
Decision on the Prosecution’s Interlocutory Appeal Against the Trial Chamber’s 10 April 2003 Decision on
Prosecution Motion for Judicial Notice of Adjudicated Facts, 28 October 2003, p. 2 and Separate Opinion Judge
Shahabuddeen, 31 October 2006, para. 6.

7 Sesay Adjudicated Facts Decision, para. 32, citing Prosecutor v. Karamera et al, No. ICTR-98-44-AR73(C)
Appeal Chamber Decision on Prosecutor’s Interlocutory Appeal of Decision on Judicial Notice, 16 June 2006, para.
42 (stating that adjudicated facts are presumed accurate but may be challenged), and Prosecutor v. Aleksovski, IT-
95-14/1-A, Decision on Prosecutor’s Appeal on Admissibility of Evidence, 16 February 1999, paras. 24-25.
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significantly from the way the fact was expressed when adjudicated in the previous
proceedings, it must not have been abstracted from the context of the original
judgement in an unclear or misleading manner, and it must not be unclear or
misleading in the context in which it is placed in the Application.®

II1. Submissions

The Facts Promote Fairness and Judicial Economy

8. The Special Court is an ad hoc court of limited temporal and geographic jurisdiction, and
the cases before the Special Court necessarily overlap in terms of their factual background.
As such, the Trial Chamber could promote fairness and Judicial economy if it were to accept
the proposed facts in Annex A and consequently narrow the factual issues that are in
dispute.” The Defence does not wish to delay proceedings by bringing witnesses to testify to

facts that have already been tested and adjudicated and thus do not need to be re-litigated. '

9. Rule 94(B) does not specify at which stage in the proceedings an application for judicial
notice must be brought. Instead, if testimony has already been heard on a particular
proposed fact, the Chamber should determine if taking judicial notice will advance the
objective of expediency without compromising the rights of the accused. In this instance,

the rights of the accused will be upheld by ensuring that the trial is not unnecessarily long.

10. The Prosecution would not be disadvantaged if this Chamber decided to Jjudicially note these
adjudicated facts. The Prosecution may have already led evidence to challenge the
rebuttable presumption that would be established if the Trial Chamber judicially notes these
facts. Alternatively, the Prosecution could in the future, arguably move this Chamber to call

witnesses to challenge any rebuttable presumption that would be created. (In this regard, it

¥ Sesay Adjudicated Facts Decision, para. 19.

Prosecutor v. Dusko Sikirica, Damir Dosen, Dragan Kolundzije, IT-95-8, Decision on Prosecution Motion for
Judicial Notice of Adjudicated Facts, 27 September 2000 (“Sikirica Adjudicated Facts Decision™).
"9 See Prosecutor v. Dragomir Milosevic, IT-98-29/1-T, Trial Chamber Decision on Prosecution’s Motion for
Judicial Notice of adjudicated facts and Prosecution’s catalogue of agreed facts with Dissenting Opinion of Judge
Harhoff, 10 April 2007 (“Dragomir Milosevic Adjudicated Facts Decision”), para. 28 Prosecutor v. Zeliko
Mejaki¢, IT-02-65-PT, Decision on Prosecution Motion for Judicial Notice Pursuant to Rule 94(B), 1 April 2004, p.
5; Prosecutor v. Moméilo Krajisnik, IT-00-39-T, Decision on Third and Fourth Prosecution Motion for Judicial
Notice of Adjudicated Facts, 24 March 2005, para. 12; Prosecutor v. Ntakirutimana et al., ICTR-96-10-T & ICTR-
96-17-T, Decision on the Prosecutor’s Motion for Judicial Notice of Adjudicated Facts, 22 September 2001, para.
28; Sikirica Adjudicated Facts Decision, p. 4.
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is noteworthy that a Trial Chamber of the ICTR took Judicial notice of certain facts even

after the Defence had presented most of its evidence.)!!

The Facts are Distinct, Concrete and Identifiable

1. The Defence submits that the proposed facts in the Annex are distinct, concrete, and

identifiable. The facts do not contain ambiguities or vague references.

The Facts are Relevant to Issues in the Current Case

12. Rule 94 is not a mechanism that may be employed to circumvent the ordinary requirement
of relevance and thereby “clutter” the record with matters that would not otherwise be
admitted." All of the fifteen adjudicated facts are relevant to the relationship between the
leaders of the AFRC and RUF and/or the command structure of the two. Specifically, the
facts relate to the relationship between the AFRC and RUF as it pertains to the Freetown
invasion in January 1999. As the case against Mr. Taylor is dependent on the actions of
members of the AFRC and/or RUF, the relationship between the two is obviously a relevant

issue.

The Facts are Not Legal Characterisations or Conclusions

13. Factual findings may have legal aspects to them; therefore, each proposed adjudicated fact
must be considered individually to determine whether it contains findings or
characterisations which are essentially legal in nature.”> The Defence submits that the
relevant facts in the Annex are not of a legal character as they deal solely with the factual
analysis of the relationship between the AFRC and the RUF and the fact that the RUF did not
come into Freetown as a cohesive organization between about 21 December 1998 and 28

February 1999.

The Facts are Not Taken Out of Context and Were Not Altered on Appeal

"' Prosecutor v. Bizimungu et al, ICTR-99-50-T, Decision on Prosecutor’s Motion for Judicial Notice, 22 September
2006, para. 10.

* Prosecutor v. Semanza, ICTR-97-20-A, Judgement, 20 May 2005, para. 189.
13 Sesay Adjudicated Facts Decision, para. 26; Dragomir Milosevic Adjudicated Facts Decision, para 22.
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14. The adjudicated facts in Annex A have been formulated or excerpted from the original
Judgement in a manner consistent with the facts as they were adjudicated and as it appeared
n the original judgement. In fact, most of the facts are taken verbatim from the Judgement.
Furthermore, none of the relevant facts set out in this motion were contradicted by any

finding of the Appeals Chamber in its Judgment'*,

Discretionary Considerations

15.In determining whether to exercise its discretion to take judicial notice of a proposed
adjudicated fact, the Trial Chamber must consider whether doing so would serve the interests
of justice.'” As the Krajisinik Trial Chamber emphasised, the first concern is always to
ensure that the Accused is offered a fair trial. As long as this principle is accomplished, the
Chamber is under a duty to avoid that unnecessary time and resources are wasted on

undisputed facts.'®

IV. Conclusion

16. For the above reasons, the Defence respectfully requests the Trial Chamber to take judicial

notice of the proposed adjudicated facts in Annex A.

Cgurtepay Griffiths, Q.C.
Lead Counsel for Charles G. Taylor
Dated this 9" Day of F ebruary 2009
The Hague, The Netherlands

14 Prosecutor v. Brima, Kamara, Kanu, SCSL-2004-16-A, Appeals Judgement, dated 22 February 2008; filed 3
March 2008.

5 Dragomir Milosevic Adjudicated Facts Decision, para 28.

' Prosecutor v. Momcilo Krajisinik, IT-00-39-PT, Decision on Prosecution’s Motion for Motion for Judicial Notice
of Adjudicated Facts and for Admission of Written statements of Witnesses Pursuant to Rule 92bis, 28 February
2003, paras. 11-12.
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