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1. The Prosecution files this Response to the “Gbao Request for the Gbao Opening

I. INTRODUCTION

Statement to be given at the Beginning of the Presentation of Evidence for the Third
Accused,” (“Request”).l
II. SUBMISSIONS
5 Rule 84 of the Rules of Procedure allows for each party to make an opening statement at

the beginning of his case. The rule states:

At the opening of his case, each party may make an opening statement confined to
the evidence he intends to present in support of his case. The Trial Chamber may
limit the length of those statements in the interests of justice.

3. At the pre-defence conference held on 20 March 2007, the Chamber stated the following

in regards to the procedure for the presentation of evidence in the RUF case:

The Defence case will start with the opening statements by the Defence for the
first accused, followed by Defence for the third accused. After the conclusion of
the opening statements, the Defence for the first accused will proceed to call the
Defence witnesses, followed by the Defence for the second and third accused,
respectively.2
4. 1In Delalic et al, it appears that upon completion of the Prosecution evidence, the co-
accused were permitted to give opening statements after the completion of the evidence
of the co-accused named immediately prior in the Indictment, and just before the calling
of their own witnesses. For example, counsel for the third accused Delic gave an opening
statement on 29 June 1998, after the defence evidence for Delalic and Mucic, however
the statement was 3 transcript pages in length.3
5. At the pre-defence conference for the CDF, held on 11 January 2006, the Chamber
decided that the first order of business for the conduct of the defence phase of the trial

would be the opening statements by the second accused followed by the third accused,

' Prosecutor v. Sesay Kallon Gbao, SCSL-04-15-T-754, “Request for the Gbao Opening Statement to be Given at
the Beginning of the Presentation of Evidence for the Third Accused”, 16 April 2007.

2 Transcript 20 March 2007, p. 79 (lines 18-24).

3 prosecutor v. Delalic et al, IT-96-21, Transcipt, 29 June 1998, pp. 13359-13362.
http://www.un.org/icty/transe21/9806291T.htm. See also a reference to this case on the same point in Jones and
Powles, International Criminal Practice (3rd ed.), 2003, p. 712.
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subject to further rulings by the bench.* There were a number of common witnesses in
the CDF defence case, and the rational for the Chambers decision rests with the concern
that common witnesses should not be called for the defence until each party has opened
their case.’

6. At the opening of the defence case of the AFRC, it was determined that counsel for all
three accused would give an opening statement at that time. One of the factors for that
decision is that there was a common legal response in terms of the opening for all three
accused.®

7. The defence for the Third Accused has stated that they may rely upon the military expert
of the First Accused.’

8. The Prosecution submits that the defence for the Third Accused needs to make a final
determination as to the use of any common witness prior to the start of the Defence phase
of the trial. Should the defence for the Third Accused rely upon a common witness
called by the First Accused, for example the First Accused’s military expert, that military
expert would then be classified as a common witness. In such an instance the Third
Accused must give his opening statements prior to presentation of evidence.

III. CONCLUSIONS

8. Should the defence for the Third Accused rely upon the military expert for the first
accused or any other common witness, then the Third Accused’s request to postpone his
opening statement until after the evidence of the First and Second Accused has finished

should be denied.

Filed in Freetown, 20 April 2006

For the Prosecution,

Pete Harrison

4 prosecutor v. Norman, Fofana, Kondewa, Trial Transcript, 11 January 2006, p. 44.

S Prosecutor v. Norman, Fofana, Kondewa, Trial Transcript, 11 January 2006, p. 41.

5 prosecutor v. Brima, Kamara, Kanu, Trial Transcript, 5 June 2006, pp. 2-3.

7 Prosecutor v. Sesay, Kallon, Gbao, SCSL-2004-15-T-753, “Gbao-Filing of Revised Witness List and Revised
Indictment Chart in Accordance with Court Order of 28 March 20077, 16 April 2007, para. 13.
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