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does not persuade the Chamber that there are reasons to consider that these are not being
observed, or that there is such a risk that they may not be, as to warrant some intervention
by the Chamber”. 21

12. 1t is inappropriate to make unsubstantiated allegations of professional misconduct against
opposing counsel.??> The Prosecution is under no obligation to answer to such
unsubstantiated allegations and any failure to do so cannot amount to exceptional
circumstances. The Response to the Motion speculated as to why the term “moulding of
the evidence” had been devised by the Defence, and whether the Defence was “trying to
imply that the Prosecution is seeking to ‘coach’ witnesses, or otherwise to influence their
testimony”.”> The Response continued on: “The Prosecution would call upon the Defence
to either confirm that it is making no such suggestion, or else to make such an allegation
expressly with supporting evidence.””* The Prosecution denies any allegation of improper
conduct. There has been no supporting evidence put before the Trial Chamber, yet
regrettably, unsubstantiated allegations of professional misconduct have been repeated.
The burden of substantiating its claim rests exclusively with the Defence and the Defence
should not be permitted to shift this burden. The mere repetition of unsubstantiated
allegations does nothing to strengthen them. Neither does it make any more obvious the
inference that the Defence asks the Trial Chamber to make, namely that the Prosecution is
“seeking to conceal its improper behaviour and to then claim that there is an absence of
prima facie evidence of ‘deliberate foul play’”.25 The Prosecution takes great issue with

the false and unfounded allegation that it is seeking to conceal improper behaviour.

M prosecutor v Limaj, 1T-03-66-T, “Decision on Defence Motion of Prosecution Practice of Proofing Witnesses”,
Trial Chamber, 10 December 2004, p. 3.
22 This is clear from the spirit of the “Code of Professional Conduct for Counsel with the Right of Audience before
the Special Court for Sierra Leone”, 14 May 2005, as amended 13 May 2006. See also, for example, the
Professional Conduct Handbook of the Law Society of British Columbia. Under Chapter 8, “Prohibited conduct”:

|. A lawyer shall not:

(¢) knowingly assert something for which there is no reasonable basis in evidence, or the admissibility

of which must first be established.
* Response, para. 15.
* Ibid.
2% Application for Leave to Appeal, para. 18.
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Irreparable Prejudice

13. Since there are no exceptional circumstances to warrant the granting of the Application
for Leave to Appeal, there is no need to consider the question of irreparable prejudice.
However, the Prosecution submits that the Defence has failed to point to any concrete
incidence of prejudice that must be cured by the Appeals Chamber. The unsubstantiated
allegation that the alleged misconduct of the Prosecution may result in ongoing unfairness

is insufficient to satisfy the second limb of the test under rule 73(B).

IV. CONCLUSION
14. There are no exceptional circumstances and irreparable harm which would permit
granting leave to appeal the Decision of the Trial Chamber. The application for leave to

appeal should be dismissed.

Done in Freetown, 21 August 2006

For the Prosecution,

/ (.

JamesC JOHH}O&V ] f ., | Peter Harrison
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