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I. INTRODUCTION AND HISTORY OF THE RUF
1. The First, Second and Third Accused' were participants in a joint criminal enterprise
which committed the crimes alleged in the Indictment.” They were senior commanders in
the Revolutionary United Front (“RUF”), which on 23 March 1991, used a corridor
through Liberia to attack Sierra Leone at Bomaru and Koindu, Kailahun District. On 3
April 1991 the RUF also entered into Pujehun District, travelling over the Mano River
Bridge.3 This was the beginning of the war in Sierra Leone which caused massive damage
to property, the loss of an unknown number of lives, and physical injury and amputations to
many. It raged for over 10 years and scarred a country and its people. A former UN Under-
Secretary for Humanitarian Affairs, after a visit to Sierra Leone, said that the treatment of
civilians by the RUF and AFRC (Armed Forces Revolutionary Council) was unlike
anything he had seen in 29 years of humanitarian work. When he made this comment on 15
June 1998, he described the pattern of amputations, lacerations and maiming of civilians,
including children, stating “...hands are cut off and ears and noses are amputated ... there

are no words to condemn this sort of practice... A

2. The three Accused held some of the very highest assignments in the RUF, a military
organization, but the RUF was created, before the three Accused became members, and the

RUF’s creation is inextricably linked to Charles Taylor and the war fought in Liberia.

3. In August 1990, after the ECOMOG intervention into the Liberian civil war, there was
a pronouncement made in the NPFL’ controlled territories that all citizens from countries
that contributed to the formation of ECOMOG should be arrested and detained.® Sierra
Leoneans were arrested and detained in Harbel.” Their release was secured by Foday
Sankoh who identified himself as part of the Special Forces in the NPFL and an advisor to
Charles Taylor. Sankoh took them to Camp Naama, in Bong County, between Gbarnga and

! Throughout this submission First Accused shall refer to Issa Hassan Sesay, Second Accused shall refer to
Morris Kallon and Third Accused shall refer to Augustine Gbao.

2 Unless stated otherwise, the word Indictment shall refer to Prosecutor v. Sesay et al, SCSL-04-15-T-619,
“Corrected Amended Consolidated Indictment,” (“Indictment”) 2 August 2006.

? Exhibit 38, RUF Training Manual, p. 11069; TF1-036, Transcript 27 July 2005, p. 29.

* Exhibit 176, Al Report 1998, pp. 19498-19499.

> NPFL refers to the National Patriotic Front of Liberia.

% TF1-168, Transcript 31 March 2006, p. 41.

" TF1-168, Transcript 31 March 2006, p. 41 (lines 28-29) and p. 42 (lines 1-5).
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Voinjama. Camp Naama was a training base for Sierra Leoneans. It was after all recruits

had finished training by March 1991 that the war was launched into Sierra Leone.”

4. Initially, all the Commanders and the bulk of the fighting forces were Liberians’
because of the inexperience of Sierra Leonean recruits.'’ Foday Sankoh had little choice in
putting Liberians above Sierra Leoneans.'! There were NPFL fighters trained at Naama and
other NPFL Commandos at Lofa and Cape Mount Counties.!? Rashid Mansaray and

Mohamed Tarrawallie were Sankoh’s two top men at Naama."?

A. Beginnings of the RUF — the Special Forces

5. Early members of the RUF, such as Foday Sankoh, Patrick Lamin, Rashid Mansaray,
and Mohamed Tarawalie were Special Forces who trained in Libya in the late 1980°s."
TF1-168 testified that Mohamed Tarawallie, Rashid Mansaray and Foday Sankoh were the
founding fathers of the RUF."® Sankoh was a former member of the Sierra Leone Army,
others such as Mansaray had been students. They met in Libya along with Charles Taylor
and his group, they were trained at the same time, and after the training, all of them,

Sankoh’s men and Taylor’s men, launched the Liberian war in December 1989.1

B. Training in Liberia — Vanguards; Training in Sierra Leone — Junior Commandos

6. Most of the Special Forces died in Liberia and Sankoh replaced them with people
trained in Liberia, the Vanguards. All three accused are Vanguards. The Vanguards were
trained at Camp Naama in Liberia,'” and those captured and trained in Sierra Leone were

called Junior Commamdos.18

7. The RUF used the training facilities of the NPFL in Liberia. Upon becoming part of the
NPFL, General Tarnue was appointed Brigadier General by Charles Taylor and assigned as

a training commander. There were training locations at Cuttington University College in

8 TF1-168, Transcript 31 March 2006, pp. 43-45.

9 TF1-168, Transcript 31 March 2006, p. 85 (lines 5-7).

10 TF1-168, Transcript 31 March 2006, p.46 (lines 10-15) and 3 April 2006, p. 61 (lines 13-14).

"' TF1-168, Transcript 3 April 2006, p. 61 (lines 11-18).

12 TF1-168, Transcript 31 March 2006, p. 46 (lines 13-14).

13 TF1-168, Transcript 31 March 2006, p. 91 (lines 7-10).

14 TF1-168 also testified that Mohamed Tarawallie and Rashid Mansaray were Special Forces that trained
with Foday Sankoh in Libya; TF1-168 Transcript 3 April 2006, p. 47 (line 29) and p. 48 (lines 1-3).

15 TF1-168, Transcript 3 April 2006, p. 47 (line 29) and p. 48 (lines 1-6).

16 TF]-036, Transcript 27 July 2003, pp. 26-27; TF1-360, Transcript 19 July 2005, p. 97.

17 TF1-036, Transcript 27 July 2005, pp. 28-29 and TF1-168, Transcript 31 March 2006, p. 67 (lines 17-18).
18 TF1-036, Transcript 27 July 2005, p. 30.
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Gbarnga, at Konola training base in Margibi, at Booker Washington Institute, in Marigi,
Kakata, and at Camp Naama an old artillery training base for the AFL (Armed Forces of
Liberia)."” - said that in 1990 he was taken to a training base not far from Kakata,
and later was taken to Cuttington University Campus in Gbarnga, Bong County.20 After
meeting Foday Sankoh, _ was taken to Camp Naama training base, a couple of
kilometres from Gbarnga, where Sierra Leoneans were being trained by the RUF. _
_ of the RUF to the recruits. The NPFL under Charles Taylor
was sponsoring the RUF training at Camp Naama.?' The Second Accused was trained at

Camp Naama, after having been recruited by Sankoh in Kakata, Liberia.*

8. - was in Kakata, Liberia in 1990, Sankoh came and said that the Sierra
Leoneans there should meet him at school in Kakata. There Sankoh said that he wanted to
bring the war to Sierra Leone and the _ base at
Camp Naama.2> Others who trained at Naama were Mohamed Tarawallie, the First, Second
and Third Accused and Mike Lamin. After about 3 months at Naama, _ went to
Kailahun District with others including a Liberian named Povey, who was one of the
Special Forces and their overall leader. They all went to Koindu and the Sierra Leoneans

continued on further into Sierra Leone.?*

9. - stated that Morris Kallon was also called Morrison Kallon.”> The witness
identified Morris/Morrison Kallon in court,26 and identified the First and Second

2
Accused. !

10. Tarnue recalls training 96 Sierra Leoneans from November 1990 to February 1991, in
topics including discipline, tactics, weapons, courtesy and discipline, and cover and
concealment.?® The Special Forces who were acting as trainers told the recruits that when

the recruits go to the warfront they should loot.?® General Tarnue said that from March

19 General J. Tarnue, Transcript 4 October 2004, p. 61.

General J. Tarnue, Transcript 4 October 2004, pp. 92-94, 96.
29 General J. Tarnue, Transcript 11 October 2004, p. 172.
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1991 up to 1996 “the activity of the RUF were being commanded and controlled by
Corporal Sankoh and Charles Taylor.”30 In 1992, after Kono was captured, General Tarnue
saw Sankoh, Sam Bockarie, Ibrahim Bah, Augustine Gbao, along with Benjamin Yeaten,
bring diamonds and other items that had been looted to Charles Taylor’s house at

Gbarnga.31 Tarnue also saw the First and Second Accused in Gbarnga.32

11. TF1-366 testified that Vanguards like the First Accused, Bockarie, the Second
Accused, Third Accused,” and Monica Pearson’* were trained in Liberia. - testified
that when he was brought to Camp Naama, the First Accused was already there and that
Second and Third Accused came after TF1-168.%° Sankoh took Sierra Leoneans from other
parts of the NPFL-controlled areas to Camp Naama for recruitment. After all recruits at
Naama finished their training in March 1991, the war was faunched.* - also
testified that when he was in Kailahun in 1997-1998, positions such as MP Commanders
couldn't be given to junior forces, only Vanguards, and that only Vanguards could take up

certain posi’tions.37

C. March 1991 — the Beginning of the War in Sierra Leone

12. Taylor said that he met Foday Sankoh while they were at the Alma Saba training camp
in Libya.38 On 27 February 1991 Taylor called a meeting, attended by Sankoh, the Third
Accused and others, to advise that Sankoh was the head of the RUF.*® Sankoh introduced
Ghbao to the others saying that Gbao was his security adviser and that Gbao had been a
police officer with the Sierra Leone Police.*’ Taylor said that he met Foday Sankoh while
they were at the Alma Saba training camp in Libya.41 Taylor told Tarnue that he had a
military alliance with Sankoh, and that Sankoh was helping him capture Liberia and

Taylor, in return, was going to help Sankoh with transportation, ammunitions and

30 General J. Tarnue, Transcript 5 October 2004, p. 3.
3! General J. Tarnue, Transcript 5 October 2004, pp. 14-16.
% General J. Tarnue, Transcript 5 October 2004, pp. 18-19, 24-25.
¥ TF1-168, Transcript 3 April 2006, p. 76 (lines 7-12).
34 TF1-168, Transcript 31 March 2006, p.75 (line 4).
35 TF1-168, Transcript 31 March 2006, p. 47 (lines 14-16) and 3 April 2006, p 47 (lines 16-18).
% TF1-168, Transcriit 31 March 2006, ﬁ 45.
General J. Tarnue, Transcript 4 October 2004, pp. 88-89.
39 General J. Tarnue, Transcript 4 October 2004, pp. 104.

40 General J. Tarnue, Transcript 4 October 2004, pp. 111-112.
41 General J. Tarnue, Transcript 4 October 2004, pp. 88-89.
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manpower to start a revolution. Taylor gave Sankoh 150 trained NPFL fighters and said
that the RUF had to recruit whoever they meet, old, young boys and girls, and if the
persons they met refused to join, they were enemies.*? Taylor told Sankoh that those who

cannot fight can be used for other work but if they resist they must be treated as enemies.*

13. Taylor introduced Benjamin Yeaten at the meeting, calling Yeaten his right hand man.
Yeaten was the commander of Taylor’s death squad. At the same meeting, Taylor said that
after the RUF entered Kono District any diamonds found should be given to Yeaten or
brought to him.** Taylor said that the diamonds “would be sold and the proceeds from that
diamond will help to create an income base for the NPFL and the RUF, so that they would

.. . . . 4
be able to buy arms and ammunition to continue the war in Sierra Leone.”

14. General Tarnue said that during the early years of the war, the RUF operational
structure had Taylor at the top with Sankoh as his deputy; Sankoh was at the battlefront
implementing the directives of Taylor: “Orders issued by Charles Taylor, it went straight to
Corporal Sankoh in the field of operation. And from Corporal Sankoh it goes to Sam
Bockarie, Duopo Mekanzon, Benjamin Yeaten .... And it goes down to the unit
commander and they implement the implementation aspects from the unit commander and

the men. So that’s how the operational structure of the RUF was.”*

15. Charles Taylor provided transportation, arms and ammunition and trained fighters for
the attack.?” The RUF was a guerrilla army*® and the RUF training manual states that “...in
the course of the struggle, many people will shed blood in the form of sacrifice for the few
or many that will survive.”*® From 1991, after the RUF entered Sierra Leone, it was their
practice to capture civilians. The younger men who were captured by the RUF would be
used to carry loads and undergo training in the use of weapons, setting ambushes and the

ideology of war.>”

*2 General J. Tarnue, Transcript 4 October 2004, pp. 103-107.

* General J. Tarnue, Transcript 4 October 2004, pp. 112-113.

*“ General J. Tarnue, Transcript 4 October 2004, pp. 114-115.

* General J. Tarnue, Transcript 4 October 2004, p. 116.

* General J. Tarnue, Transcript 8 October 2004, pp. 101-102.

*7 General J. Tarnue, Transcript 4 October 2004, pp. 128-130, 125-126.
“ TF1-036, Transcript 27 July 2005, p. 24.

* Exhibit 38, p. 11071.

** TF1-036, Transcript 27 July 2005, pp. 21-22.
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16. TF1-168 heard that the war started prematurely in Bomaru following an incident
involving Liberians and looted goods.”' He testified that the war was launched on two
fronts; towards Kailahun District bordering Lofa County in Liberia and at the Mano River
Bridge, i.e. Pujehun District, bordering Grand Cape Mount County.*? F ollowing the March

1991 invasion, TF1-168 was on the Pujehun axis. >

17. In 1991, the combatants in Pujehun District were under the command of Oliver Varney,
commander of the 6™ Battalion of the NPFL based in Bomi Hills, Liberia.’* The 6"
Battalion of the NPFL had about 2,000 NPFL combatants when it attacked Pujehun
District, and established its base in Pujehun District at Zimmi, near the border to Liberia.*’
On the Pujehun District side, they went as far as Zimmi, Potoru and then stopped at

Pujehun Town, putting those areas under RUF control. >

18.1In 1991, Sierra Leoneans were being captured and taken against their will to RUF bases
and forced to join the RUF.’ _ was captured not long after the RUF and NPFL
entered Pujehun District. He became a - member of the RUF, he said he was captured
at gunpoint and had no choice but to stay with the RUF. He said the Vanguards accepted
the ideology of the RUF but those that were captured in Sierra Leone, it was against their
wishes to be part of the RUF.*® The Liberians who entered Sierra Leone with the RUF in
1991 also looted civilian properties and killed civilians.® TF1-360 was captured by the

RUF in - District and taken for combat training to — in

1991.% - was captured by the RUF on Bl 991, trained as a fighter at

Gissywulo, Pujehun District and later became a —, in 2000 the First

' TF1-168, Transcript 31 March 2006, p.85 (lines 10-25).

> TF1-168, Transcript 31 March 2006, p. 45 (lines 22-26).

* TF1-168, Transcript 3 April 2006, p. 80 (lines 13-16).

> TF1-371, Transcript 31 July 2006, pp. 33-34.

* TF1-371, Transcript 1 August 2006, p. 55.

* TF1-168, Transcript 31 March 2006, p. 46 (lines 7-9).

57 DIS-080, Transcript 5 October 2007, p. 76 (lines 27-29) and p. 77 (line 1).

TF1-371, Transcript 24 July 2006, pp. 68-69.
% TF1-360, Transcript 19 July 2005, pp. 92-93. The witness saw two dead bodies and was told that if he was
to run, he would be killed.
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Accused appointed him a _.61 TF1-361 was captured in 1991 by the RUF®? and

taken to the _ for military training® and later to
I 7o is near Bandawo, Kenema, It was

the RUF Headquarter.%* In addition, the RUF captured women from early on during the
war. In cross-examination TF1-036 said that the RUF “captured a lot of these women.
Because there was no way for them to leave, they had to stay because they were staying

with their partners.”®

19. The first two years of the war were essentially controlled by the Liberians.®® The
practise of arming children had started, and they were arming children as young as 9.
There was also forceful conscription as DIS-080 testified that in 1992 people were going to
bases at Manowa and Bunumbu, because Gio children would come and flog them to go.*®
Sankoh had no control over the war.® At some stage, after the first two years, Sankoh took
control of the fighters who remained in Sierra Leone’ All the commanders were Liberians
because of the inexperience of Sierra Leonean recruits.”! The Liberian commanders would
capture territory and push on ahead, while the Sierra Leonean fighters would come as back
up to occupy the captured areas. This was what happened in Zimmi, Potoru and Pujehun,
when the front line was at Bandajuma Sowa.”” The Liberians commanding the troops

reported to Taylor.”

° TF1-071, Transcript 18 January 2005, pp. 104-106.

> TF1-361, Transcript 11 July 2005, pp. 41-42.

* TF1-361, Transcript 11 July 2005, p. 43.

% TF1-361, Transcript 11 July 2005, pp. 45-46.

6 TF1-036, Transcript 29 July 2005, pp. 10-11.

* TF1-168, Transcript 31 March 2006, p. 84 (lines 28-29) and p. 85 (line 1). DIS-080, Transcript 5 October
2007, p. 71 (lines 6-8) and p. 73 (line 29), p. 74, (line 1); DIS-080 testified that when the war came, a group
of Gios with Sierra Leoneans in their midst came to Bombohun.

7 DIS-080, Transcript 5 October 2007, p. 74 (lines 16-19).

** DIS-080, Transcript 5 October 2007, p. 77 (lines 8-15).

% TF1-168, Transcript 31 March 2006, p. 86 (lines 6-12) and 3 April 2006, p.61 (lines 10-11). DIS-080
Transcript 8 October 2007, p. 8 (lines 16-17).

" TF1-168, Transcript 31 March 2006, p. 89 (lines 7-10). DIS-080, Transcript 5 October 2007, p. 71 (lines 6-
8) and p. 73 (line 29), p. 74, (lines 1, 26-29) and p. 75 (lines 1-7).

"' TF1-168, Transcript 31 March 2006, p. 46 (lines 10-12) and 3 April 2006, p. 61 (lines 13-14).

" TF1-168, Transcript 31 March 2006, p. 46 (lines 16-20).

" TF1-168, Transcript 31 March 2006, p. 85 (lines 26-28).
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20. Liberian Vanguards such as Isaac Mongor, Rambo, Rocky CO, stayed behind with the
RUF to prosecute the war and continued on to 1997 and thereafter. Denis Mingo

(“Superman”) although not a Vanguard also stayed behind. 7*

21. There were other military groups operating in the region, for example ULIMO, which
in 1994 split in two. ULIMO-K, Alhaji Kromah’s group comprised mainly of persons of
Mandingo ethnicity were stationed in Upper Lofa County in 1993 and 1994, and ULIMO-J,
Roosevelt Johnson’s group comprised mainly of persons of Krahn ethnicity, were stationed
in Tubmanburg, Bomi County.” When Taylor became President he divided Lofa County
into Lower Lofa, called Bomi County, while Upper Lofa remained Lofa County.’ Taylor
was elected President in July 1997 and inaugurated in October 1997.”7 Taylor’s residence,
White Flower, was located in Kongo Town. Daniel Chea was Taylor’s Minister of

Defence.”®

D. Organisation of the RUF

a) Structure — the RUF as a Military Organisation

22. In its structure, organisation and chain of command the RUF closely resembled many

national armies, but as stated by TF1-036, the RUF was a guerrilla army:

23. Well, in the RUF, just as I have told you yesterday, it was a guerrilla army. It was not a
real professional army. So they created different positions Just for the operation to carry on
smoothly. ... So we did not go strictly with the professional army rules. Like, the
professional army, there were no area commanders but we created that so that the operation

could go on smoothly.”

24. The Area Commander was responsible for giving reports to the Battle Group
Commander, who would send the reports to the Battlefield Commander, but the Area
Commander was responsible for operations in his particular area. The Area Commander

was higher than the brigade commander and the Area Commander made the link between

™ TF1-168, Transcript 3 April 2006, p. 61 (lines 17-19) and p. 62 (lines 1-4).
7 General Tarnue, Transcript 8 October 2004, pp. 80-84.

’® General Tarnue, Transcript 12 October 2004, pp. 4.

77 General Tarnue, Transcript 4 October 2004, p. 68.

78 General Tarnue, Transcript 4 October 2004, pp. 70, 73, 74.

" TF1-036, Transcript 28 July 2005, pp. 12-13.
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the brigade and the Battle Group Commander.*® TF1-367 testified that there were Area

Commanders, Brigade Commanders and Battalion Commanders.?!

25. The High Command of the RUF consisted of the Commander-in-Chief, the Battle Field
Commander and the Battle Group Commander.®? TF1-168 testified that the High
Command refers to the top-most commander. F oday Sankoh, before his arrest in Nigeria,
was the top most Commander. After his arrest, it was General Sam Bockarie (aka
“Mosquito”).*® The need for having a clear chain of command in the RUF is apparent from
the number of combatants that existed: from 1998 to 1999 there were approximately 15,000
soldiers in the RUF.*

26. Another insider witness testified that Bockarie was the highest command:

...and beneath him in that chain you had the field commander who
deputised Bockarie in the presence of Issa Sesay. Beneath Issa Sesay you
had Morris Kallon who, incidentally, occupied the position previously held
by Issa Sesay, and that was the battle group. Beneath him in that chain
manner, you had the various brigade commanders who, again, in RUF
jargon were called area commanders, that were responsible for various RUF
battalions [sic]. Horizontally along with the brigade commanders, you had
the overall security commander that had the direct responsibility for the
internal defence unit.®®

27. TF1-371 added that battalion commanders were under brigade commanders and that
the Overall Security Commander operated horizontally to the brigade commanders. The
Overall Security Commander was not under any brigade commander and the Overall
Security Commander was directly responsible to Bockarie, the Field Commander and the

Battle Group Commander. %

28. There were also various units in the RUF, with commanders, such as military police

(MP), G5 and others. G1 was responsible for recruiting and for training of commanders and

" TF1-036, Transcript 3 August 2005, pp. 72-75.

' TF1-367, Transcript 26 June 2006, pp. 44 and 59-60. See also TF1-366, Transcript 10 November 2005, p.
98, where he refers to a chain of command in 1994 where Kallon reported to Sesay and Sesay was reporting
to Bockarie; at that time Bockarie reported to Mohamed Tarawallie, who reported to Sankoh.

* TF1-371, Transcript 1 August 2006, p. 133. DAG-048 testified that the High Command was the leader,
Battle Field Commander, Battle Group Commander and Area Commanders: DAG-048, Transcript 3 June
2008, pp.24-25.

¥ TF1-168, Transcript 3 April 2006, p. 67 (lines 18-21).

* TF1-036, Transcript 28 July 2005, pp. 45-46.

* TF1-371, Transcript 20 July 2006, p. 61.

* TF1-371, Transcript 20 July 2006, pp. 62-63.
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intelligence.!’” G2 for military combat and counter-intelligence. G3 was responsible for
general administration and for planning and operations of any military organisation.®® G4
was responsible for materials and supplies, and G5 for civilian matters. % Within the RUF
there was the position of G5 sub-commanders that went by S nomenclature for special staff
so that under G2 you would have S2 and so on and so forth.”® The S staffs reported directly
to the G staff or they could report to the battle group commander or battle front commander
and other commanders.”! S4 was responsible for food supplies. There was also a medical
unit, and the IDU (Internal Defence Unit) was responsible for investigations. These units
were part of every battalion.”® This was a system set up by Sankoh® and known to those in
the RUF.*

29. The G5 was responsible for civilian affairs and one of their roles was that when
commanders went on missions and captured people within the town, the G5 would do the
screening of those captured to select those physically fit for the training and send them to
the training base. Those not fit for training would be sent to zones for civilians where they
were assigned to do labour for the organisation like farming and other domestic work.
Screening was the instruction given to the G5 and it was a laid down rule that screening

must take place.”

30. With respect to ranks, the RUF non-commissioned officers went from private, to lance

corporal, to corporal, to sergeant, staff-sergeant, sergeant major, then regimental sergeant

Y TF1-168, Transcript 31 March 2006, pp. 46, 89-90; Transcript 3 April 2006, p. 50.

% General J. Tarnue, Transcript 4 October 2004, pp. 47-48.

% TF1-168, Transcript 31 March 2006, p. 46, (line 26-28).

*" TF1-168, Transcript 3 April 2006, p. 50 (lines 15-20).

' TF1-168, Transcript 31 March 2006, p. 90 (lines 8-10) and 3 April 2006, p. 50 (lines 26-29) and p. 51.

*? TF1-036, Transcript 27 July 2005, pp. 32-33.

* TF1-168, Transcript 31 March 2006, p. 90 (lines 12-13).

* TF1-168, Transcript 31 March 2006, p. 90 (lines 14-15).

* TF1-036, Transcript 27 July 2005, pp. 41-42, 57-58. DAG-080 demonstrated the completeness of the chain
of command and the reporting structure of the RUF. He stated that the IDU field agents have their company
commander; then they have the battalion IDU commander; then the district IDU commander. Agents on the
front line send their reports to the company IDU commander; who sends them to the battalion IDU
commander; who sends them to the District IDU commander; who sends them to the overall IDU
commander, the Third Accused. DAG-080 explained that when the IDU agent within the company sent his
report to the IDU company commander, he copies the company commander. The company IDU commander
sent the report to the battalion IDU commander; he copies the battalion commander. The battalion IDU
commander sent his report to the district IDU commander; he copies the area commander. Then the district
IDU commander now sends his final report to the overall IDU commander. The reporting channel has to go
by stages; you, as IDU field agent on the field, you have no right to directly send your report to the overall
IDU commander Augustine Gbao; that is bypassing channel (DAG-080, Transcript 6 June 2008, pp.44-50).
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major. While the commissioned officers went from second lieutenant, to lieutenant,
captain, major, lieutenant colonel, colonel, brigadier, major general, lieutenant general,

general.”®

31. TF1-036 testified that respect was important, the RUF wanted everybody to work by
instruction, and the RUF had training about ranks.”’ In addition to the use of ranks, the
RUF also had a chain of command: “He [Bockarie] was monitoring all the areas because it
is a chain. The other battalion commanders — they received these reports from the
battlefield commanders and he also reports to Mohamed Tarawallic and Mohamed
Tarawallie would then report to Foday Sankoh.””® This chain of command was important to
the RUF as it is to national armies. During the time that Bockarie was the Battle Group

Commander, the Area Commander in Kailahun District was the First Accused.

32. From 1991 to 1994, the RUF 1* Battalion was based in Pujehun District (also called
“Libya”) and the 2™ Battalion was located in Kailahun District (code named “Burkina®).
At times there would be more than 900 persons in the battalion.'”® There were four
companies in a battalion, each company had four platoons, and the platoons were divided
into squads. Some of the numbers exceeded the required number for a company or a

battalion because it was a guerrilla army. !

33. There was a clear command structure in the RUF, and even where there is evidence that
insubordination may have occurred that does not detract from the command structure and

the chain of command in the RUF. One witness observed:

Even in a conventional army, you know, you must have indisciplined
soldiers, not, in fact, looking at a guerrilla outfit, but throughout the
history of the RUF, you have incident like this where subordinate were
— where some are indisciplined to their authority. ... it happened
throughout. It doesn’t mean that you are not in command. ... That
doesn’t mean that the commander don’t have control of the majority of
the men. ... Yes. Generally, I’'m saying that it was common occurrence
within the RUF, especially where you have brigade commanders

% TF1-036, Transcript 27 July 2005, pp. 38-40; Exhibit 38, p. 11077-11078; see also TF1-361, Transcript 18
July 2005, pp.81-83.

°7 TF1-036, Transcript 27 July 2005, p. 40.

*® TF1-036, Transcript 29 July 2005, p. 24.

% TF1-036, Transcript 28 July 20, pp. 23-24.

"% TF1-036, Transcript 27 July 2005, pp. 23-25; also see 29 July 2005, p. 12.

"' TF1-036, Transcript 27 July 2005, p. 32.
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controlling  their detachment. You have this problem of
insubordination to command.'*

34. Commanders such as the G5 commander would prepare reports, copy them to the
Battle Group and Battle Field commanders and send them to the overall commander “these
senior officers would be aware that is what has happened.”'® Bockarie “would instruct Issa

and Issa would instruct the person who was subordinate to him. It was a chain work.”!%

35.The RUF operated a well functioning Signal Unit responsible for radio
communications. For example, during the period after the intervention, when the First
Accused was at Pendembu he and Bockarie would talk on the radio “on routine matters, but
on more important issues, Sesay drove to Buedu which is about one hour thirty minute
drive from Pendembu.”'%® There were radio communications between Sam Bockarie and
the First Accused in Buedu and the RUF in Kono.'” In Buedu there were radios for
monitoring and for talking or transmission. The radio was at Mosquito’s house and the First
Accused’s house was opposite.'"’ - told the court that from the time of the
ECOMOG intervention until the time the witness went north to join SAJ Musa, the First
Accused was frequently monitoring the radio messages, not every day but most of the time.
Monitoring was not his main function but as a commander, it was through the radio that
they could gather all the information and coordinate all operations.'® Wherever there was a

front-line there was a radio set.!®®

36. - testified that the G5 commanders in the different areas used to link to those
who were the overall RUF commanders, and took orders from them.''® Prince Taylor was
the overall commander of the G5 unit in 1998, there were also IDU, 10 (Intelligence

Officers) and MP (Military Police) units that were the joint securities.!'! TF1-367 testified

"2 TF1-371, Transcript 28 July 2006, pp. 92-93.

' TF1-036, Transcript 1 August 2005, p- 58. See also the evidence of Sesay Defence witness DIS-149 as
further evidence of the comprehensive and thorough reporting and command structure of the RUF (Transcript
6 November 2007, pp.3-4, 17-18, 28-30, 39-42; Transcript 5 November 2007, pp.79-81, 84-85).

"% TF1-036, Transcript 1 August 2005, p. 60.

* TF1-371, Transcript 28 July 2006, p. 107.
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that the Joint Security Board was made up of the MP, IDU, and 10.''? The Third Accused

was the head of the Joint Security Board.''?

37. Assignments within the structure were often determined by whether the combatant was
a Vanguard. TF1-168 testified that when he was in [JJJJJj in 1997-1998 positions such as
MP Commanders could not be given to junior forces, but could only be given to

Vanguards.'"*

38. Small Boys Unit (SBU’s) and Small Girls Unit (SGU’s) were part of the structure of
the RUF. Count 12 of the Indictment alleges a violation of Art. 4.c of the Statute, and the
evidence will be fully discussed there. The use of systematic conscription or enlistment of
children under 15 years into armed forces or groups, or using them to participate in
hostilities is one of the most insidious aspects of the military conflict in Sierra Leone.
Taylor created SBU’s in Liberia and said that these boys were assassins.'"> They would do
what adult commanders ordered, without having the capacity or understanding to question

the propriety of the orders.

39. SBU’s were aged from 8 to 15 years old and underwent military training,''® and “They
engaged in activities that ranged from providing personal security to senior commanders to
combat missions mostly.”'!” From the beginning of the war to disarmament in 2002 there
were many SBU’s, and all senior commanders had them; Bockarie, the First Accused, the
Second Accused and the Third Accused.'"® Exhibit 25 (report from the Training
Commandant at the Camp Lion Training Base — Bunumbu, dated 21 May 1998), listed the
recruits: 480 “Gallant Men” (physically fit men), 79 “WACs” (the wives unit), and 53
SBU’s.'"?

"> TF1-367, Transcript 26 June 2006, pp. 63-64.

"> TF1-041, Transcript 17 July 2006, p. 65.

"' TF1-168, Transcript 3 April, 2006, p.75.

"> General Tarnue, Transcript 4 October 2004, p. 120.

"'® TF1-371, Transcript 21 July 2006, pp. 63-64; TF1-036, Transcript 28 July 2005, pp. 15-18.

"7 TF1-371, Transcript 21 July 2006, p. 63; TF1-141, Transcript 11 April 2005, pp. 90-92; TF1-141,
Transcript 12 April 2005, pp.27-28, 35-40. See also the evidence of TF1-168, Transcript 31 March 2006, pp.
75-76.

"'® TF1-036, Transcript 28 July 2005, pp. 16-18; TF1-371, Transcript 21 July 2006, pp. 63-64. TF1-334
testified that he saw child soldiers with the RUF before the ECOMOG intervention in February 1998: Exhibit
119, TF1-334 Transcript from AFRC Trial, Transcript 16 June 2005, p. 93.

""" Exhibit 25. The same report goes on to indicate the completeness and sophistication of the Camp Lion
Training Base; also listed are 13 Instructors, 3 from the S-4 Unit, 7 combat medics, 1 carpenter, 2 signal
operators, and 20 base securities.

Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T 21



20%(
40. The sophistication of the RUF as a military organisation is reflected in its developed
training program. The first version of the RUF training manual was put together in 1995 by
I o4 the last version was compiled in 1998."%° In 1998 the training base was at
Bunumbu, Kailahun District."?! Recruits were taught about combat, weapons, tactics in
guerrilla warfare,'? and about military structure, hierarchy and command and control.'?

Training was given to new recruits and to persons who had been members of the RUF for

some time, but had not undergone training earlier.

41. Exhibit 38, the Training Manual itself makes clear one of the purposes of the joint
criminal enterprise: the manual listed “minerals” as one of the “Pillars of the RUF
Movement.”'?* The reason why they were a “Pillar” is clear, diamonds provided the means
to acquire arms and ammunition that fuelled the RUF and permitted it to engage in the joint

criminal enterprise.

b) Distinction Between Rank and Assignment
42. The witnesses made clear that rank is different from assignment. TF1-334, a former
member of the SLA, testified that “in the army, appointments supersede rank,”'?® while
TF1-371 testified that “In military parlance the assignment was more important than the
rank.”'?® This is obviously the case. Corporal Foday Sankoh retained the rank of Corporal
but he was the leader of the RUF. A witness said that Sankoh “used to tell us that

. . 0127
assignments supersedes rank and everybody was aware of this.”!

43.In April 1998 Kallon and Sesay were promoted to Brigadiers by JP Koroma.'?® These
promotions, although significant, are distinct from the assignments held by Sesay and
Kallon, namely Battle Field Commander and Battle Group Commander, and answerable

only to Bockarie and Sankoh, at the time the latter was in detention in Nigeria. Similarly,

Exhibit 38, RUF Training Manual, p. 11076.
125 TF1-334, Transcript 6 July 2006, p. 87.
126 TF1-371, Transcript 20 July 2006, p. 60; Transcript 31 July 2006, p. 29.
127 TF1-036, Transcript 29 July 2005, p. 62.
128 TF1-371, Transcript 1 August 2006, p. 152.
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Gbao’s rank was significant, as, ultimately a Colonel, his assignment as the Overall
Security Commander who reported to Kallon and Sesay determined the importance of his
command role. Assignment or appointment determined command and control, and showed
who was the leader.'® TF1-361 confirmed that generally, a colonel in the RUF would have
been in a position to issue commands to someone with a higher rank, for instance a
brigadier or a brigadier general. He said: “Yes, because the chairman, who was Foday
Sankoh, was a corporal. While Brigadier Mosquito was there he gave them command,

Brigadier Issa Sesay was there, he gave them command.” 130

44. The distinction between assignment and rank was known throughout the RUF. It was
clear to an RUF child soldier, TF1-141, who said in cross-examination: “I want us to forget
about the rank. The assignment is more than the rank. You could be a corporal and were
made a brigadier — you could be made a brigade commander. So assignment is more than

rank 5131

c) Role of Bodyguards, Securities

45. A “security” was a bodyguard for an RUF commander. The First, Second and Third

Accused, Bockarie and others had bodyguards.132 Most commanders had them, and:

_when the RUF took mission, I mean combat missions, the
bodyguards, especially of the High Command I mentioned earlier [Bockarie,
Sesay, Kallon], were present at those mission, they would perform the role
of being an eye for the particular commander in question and they had the
responsibility to pass on intelligence information relating to the conduct of
the operations of their respective senior commanders.'*

129 TF1.361 Transcript 13 July 2005, pp. 58-64.

130 TF1-361, Transcript 19 July 2005, p. 64. See also the evidence of TF1-334, Exhibit 119, TF1-334
Transcript from AFRC Trial, Transcript 20 June 2005, p. 25. “Well, in the army, the appointment supercede
rank.”

13V TF1-141, Transcript 18 April 2005, pp. 39-40; the witness was 18 when he testified.

132 TE1.041, Transcript 10 July 2006, p. 29.

133 TF1-371, Transcript 20 July 2006, p. 75. See also TF1-367 who said that bodyguards brought information
to the commander such as information about others who planned negative things about the commander: TF1-
367, Transcript 21 June 2006, pp. 56-57. TF1-041 testified that bodyguards were giving information to their
commander about what was happening at various frontline areas, if arms or ammunition were captured, or if
things were looted or if there was harassment going on at the frontline areas, the bodyguard should report this
to their commander: TF1-041, Transcript 10 July 2006, p. 28.

Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T 23



ke

So it’s true that the bodyguards of the High Command, which comprise
Kallon, Issa and Sam Bockarie, their bodyguards reported to them on what
had happened to the front line."*

One of the First Accused’s bodyguards was Amara Salia aka Peleto.'
TF1-367 made clear that once a person was 2 bodyguard for a senior officer
then regardless of later assignments, he remained a bodyguard for the senior
officer:

[ want to tell you that just like I'm sitting here and you talking there, if
you were my bodyguard initially, even if you became a commander
somewhere else, still you would have that name. If you did something
wrong, they will say that’s that man’s bodyguard. That’s what it looked like.
That’s how it was. That is how we were doing things. Your name would
never be taken away from me.

Q. Is it right that in "93, from what you’re saying, Peleto was no longer
Mr. Sesay’s bodyguard?

He was his bodyguard. I am telling you that here that I’m sitting, Peleto
was assigned to where I was. He was the one who gave him all information.

Q. When did it stop, Mr. Witness. You did a moment ago say — let me
remind you —

Okay, let me tell you the starting and the ending. From 1992, 1993,
when we were in the jungle, I said he was his bodyguard. We were together
in the jungle with Peleto. He was giving information to Issa. Whatever we
did on our own ground, Issa will know. It came to a time they came and
raised me with rice and the food that we were eating. It was Peleto who
caused it. He was the one who had given that information to Issa. They
came, he and Kallon, and they took away all the food. At the end of 1994,
when we came from the bush and we advanced into another jungle, the
command — we went together to Kono. Peleto was not with Issa, he was in
Kono, but he still carried that name that he was his bodyguard. Whatever he
did, they would say he was Issa’s bodyguard. That’s what it was. Even
though he was not with him, he still carried his name that he was Issa’s
bodyguard. If he did something wrong or something good, they would say
he was Issa’s bodyguard. He still carried his name.

Presiding Judge: If 1 gather anything from what he’s saying, once a
bodyguard, always a bodyguard.

Mr. Jordash: This is what I understood it to be.'*®

134 TF{-371, Transcript 1 August 2006, p. 40.

135 TF1-371, Transcript 20 July 2006, pp. 75-76.

13 TF1-367, Transcript 22 June 2006, pp. 95-97. See also the evidence of TF1-041 who testified that Peleto
was one of Sesay’s bodyguards from the time they were in Kailahun, through the time Peleto was a mining
commander, until the war ended: TF1-041, Transcript 10 July 2006, pp. 92-93.
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46. In 1996, Peleto was a lieutenant, and when the RUF was in the jungle in Kono, Peleto
was the operation commander.”>” TF1-367 testified that during the Junta period Peleto was
a Major and he heard that Peleto was the commander in Benguema, while Rambo was
assigned to Lunghi and Lokomassama.'>® The First Accused told TF1-041 that Peleto was a
frontline commander and his bodyguard, and the reason the First Accused appointed Peleto
as the mining commander was because his bodyguard must report to Sesay.139 The same
witness added that in 1998 Sesay’s bodyguards would communicate with the First Accused

by radio, if they wanted to send information they would go to a radio set. 140

47. The RUF leadership had a special category of bodyguards known as the Black Guards
who were the RUF leader’s personal bodyguards; they reported to the leader'! and existed
right from the early years of the RUF in Sierra Leone.'*? The Black Guards were deployed
all over RUF controlled territory'*® and although they reported to the leader, if they were
assigned to an area, then they would report and be under the battalion commanders, brigade
commanders and area commanders where they were alssigned.144 It was one of the jobs of
the Black Guards to monitor the activities of commanders and report.145 After the
intervention, Back Guards were present in RUF areas including Kono, Buedu and
Kailahun."*® All RUF commanders used their bodyguards for a similar purpose as the

leader used the Black Guards.

137 TF1-367, Transcript 22 June 2006, p. 97. George Johnson testified that at the time he met Peleto, Peleto
was a Major and one of the RUF mid-level commanders; he was a task force commander at the time when the
fighters in Freetown pulled out from Freetown in February 1998: George Johnson, Transcript 18 October
2004, pp. 29-30.

138 TF|.367, Transcript 22 June 2006, pp. 97-98. See also TF1-041 who testified that Peleto was a bodyguard
of the First Accused and that at one point Sesay appointed Peleto as mining commander and at other times
Peleto served as a frontline commander: TF1-041, Transcript 10 July 2006, p. 27.

139 TF1-041, Transcript 10 July 2006, p. 93. TF1-371 said that one Sesay’s security, called Amara Peleto, was
—pat Tongo Field and made frequent visits to Kono District: TF1-317, Transcript 21 July
2006, p. 72.

140 TE1.041, Transcript 11 July 2006, pp. 4-5. Further corroboration was provided by TF1-371, who testified
that Peleto was a representative of Issa Sesay and personal securities to commanders, especially to the High
Command, were placed at strategic locations to ensure that instructions from the commanders were enforced,
and Sesay was in constant communication with his senior bodyguard Peleto: TF1-371, Transcript 31 July
2006, pp. 42-45.

14} TF{-366, Transcript 17 November 2005, pp.35-36; Accused Issa Sesay, Transcript 31 May 2007, pp.15-
16.

142 519281, Transcript 6 November 2007, pp.77-79.

143 TR1-041, Transcript 17 July 2006, 47-48.

144 TF1.367, Transcript 26 June 2006, pp.42-44; DIS-163, Transcript 11 January 2008, pp.44-46.

145 D1S-069, Transcript 22 October 2007, p.111; Accused Issa Sesay, Transcript 17 May 2007, pp.12-13;

146 A ccused Issa Sesay, Transcript 17 May 2007, pp.13; DIS-281, Transcript 9 November 2007, pp-48-50.

Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T 25



3070

1. CONSIDERATIONS WHEN ASSESSING THE LAW AND THE EVIDENCE

A. Introduction

48. Article 17(3) of the Statute, which reflects fundamental international standards,
provides that the Accused shall be presumed innocent until proven guilty. The Prosecution
bears the burden of establishing the guilt of the Accused, and, in accordance with

Rule 87(A) of the Rules, must do so beyond reasonable doubt.

49. Rule 89(A) of the Rules provides that proceedings before the Special Court are
governed by the rules contained in Rules 89-98, and that the Chambers are not bound by
national rules of evidence. In addition, Rule 89(C) provides that “[a] Chamber may admit
any relevant evidence.” This provision ensures that the administration of justice will not be

brought into disrepute by artificial or technical rules of evidence.'’

50. In cases not otherwise provided for by the Rules, the Trial Chamber has discretion in
the evaluation of the evidence, and can take the approach it considers most appropriate for
the assessment of evidence, and determine the credibility of witnesses and the weight to be
afforded to the evidence proffered by the parties based on all of the relevant evidence
admitted at trial."*® However, like any judicial discretion, this discretion must be exercised
judiciously and a body of case law has developed in international criminal courts dealing

with the principles applicable.

B. Contradictions Within a Witness’s Evidence, or Between the Evidence of Different
Witnesses

51. The Trial Chamber has discretion to accept a witness’s evidence notwithstanding

inconsistencies with the witness’s prior statements or the evidence of other witnesses.'* In

47 prosecutor v. Fofana, SCSL-04-14-T-371, ‘Appeal against Decision refusing Bail’, (“Fofana Appeal
Decision on Bail”), Appeals Chamber, 11 March 2005.

148 pposecutor v. Kupreskié et al., IT-95-16-A, “Appeal Judgement”, (“Kupreski¢ Appeal Judgement”),
App. Ch,, 23 October 2001, para. 334; Prosecutor v. Rutaganda, ICTR-96-3-A, “Judgement,” (“Rutaganda
Appeal Judgement”) Appeals Chamber, 26 May 2003, para. 207 ; Prosecutor v. Sesay et al., SCSL-04-15-
T, “Ruling on Gbao Application to Exclude Evidence of Prosecution Witness Mr. Koker”, (“Sesay Ruling
to Exclude Evidence”) Trial Chamber, 23 May 2005, para. 4; Fofana Appeal Decision on Bail, paras 22-
24.

19 cecutor v. Delalié et al. (Celebi¢i case), 1T-96-21-A, «Judgement”, (“Celebic¢i Appeal Judgement”)
Appeals Chamber, 20 February 2001, para. 497; Kupreski¢ Appeal Judgement, paras 31 and 156; Prosecutor
v. Kajelijeli, ICTR-98-44A-A, “Judgement,” (“Kajelijeli Appeal Judgement”) Appeals Chamber, 23 May
2005, paras. 96-97; Prosecutor v. Semanza, ICTR-97-20-A, “Judgement”, (“Semanza Appeal Judgement”)
Appeals Chamber, 20 May 2005, para. 224; Proseculor v. Limaj et al., 1T-03-66-T, “Judgement”, (“Limaj
Trial Judgement”) Trial Chamber, 30 November 2005, paras 12, 543.
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assessing the evidence, the Trial Chamber may accept some parts of a witness’s evidence

and reject other parts.15 0

52. In particular, where the evidence of a witness relates to events that occurred years
before the trial, the Trial Chamber should nof treat “minor discrepancies between the
evidence of various witnesses, or between the evidence of a particular witness and a
statement previously made by that witness, as discrediting their evidence where that
witness had nevertheless recounted the essence of the incident charged in acceptable
detail.”'3! Lack of detailed memory on the part of a witness in relation to peripheral matters

should not in general be regarded as necessarily discrediting the evidence.'>

53. Thus, the Appeals Chamber of the International Criminal Tribunal for the Former
Yugoslavia (ICTY) has held that “[f]actors such as the passage of time between the events
and the testimony of the witness, the possible influence of third persons, discrepancies, or

the existence of stressful conditions at the time the events took place do not automatically

exclude the Trial Chamber from relying on the evidence.”' ™

54. The case law acknowledges in particular that:

a. ... where the witness is testifying in relation to repetitive, continuous
or traumatic events, it is not always reasonable to expect witnesses to
recall with precision the details, such as exact date or time, and/or
sequence of the events to which they testify,”"® * and that such
circumstances may impair the ability of such witnesses to express
themselves clearly or present a full account of their experiences in a
judicial context;'”

b. ..t lies in the nature of criminal proceedings that a witness may be
asked different questions at trial than he was asked in prior interviews

10 prosecutor v. Strugar, 1T-01-42-T, “Judgement”, (“Strugar Trial Judgement”) Trial Chamber, 31
January 2005, para. 7; Kupreski¢ Appeal Judgement, paras 332-333; Prosecutor v. Kunarac et al., 1T-96-23,
[T-96-23/1-A, “Appeal Judgement”, (“Kunarac Appeal Judgement”) Appeal Chamber, 12 June 2002, para.
228.
51 Blagojevi¢ and Joki¢ Trial Judgement, para. 23, Prosecutor v. Krnojelac, IT-97-25-T, “Judgement”,
(“Krnojelac Trial Judgement”) Trial Chamber, 15 March 2002, para. 69 (emphasis added).
152 .

Ibid.
153 Kupreski¢ Appeal Judgement, para. 31.
154 puosecutor v. Simié et al., 1T-95-9-T, “Judgement”, (“Simi¢ Trial Judgement”) Trial Chamber, 17
Octgber 2003, para. 22.
155 Gelebi¢i Trial Judgement, para. 5935.

Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T 27



ZoH|

and that he may remember additional details when specifically asked
in court;”15 6

c. “...[a] witness may also forget some matter or become confused;”"”’
and

d.  where a witness is testifying about extremely traumatic events, any
observation they made at the time may have been affected by stress
and fear.”!®

55 These factors are taken into account when assessing the credibility of witnesses."” In
cases of repeated contradictions within a witness’ testimony, the evidence can still be

relied on if it has been sufficiently corroborated.'®

C. Corroboration is Not Required
56. The Trial Chamber may rely on the testimony of a single witness as proof of a material

162 and absence of

fact;'®' corroboration is not required although it may go to weight,
corroboration may be particularly significant in the case of identification evidence.'® The
uncorroborated testimony of a single witness may be sufficient to establish the presence of
the Accused at the scene of a crime,'®* and indeed, the Appeals Chamber of the ICTY has
confirmed that an Accused may be convicted on the basis of the evidence of a single

witness, although such evidence must be assessed with the appropriate caution.'®

156 prosecutor v. Naletilié and Martinovié, IT-98-34-T, “Judgement”, (“Naletili¢ Trial Judgement”) Trial
Chamber, 31 March 2003, para 10; Prosecutor v. Vasiljevic, IT-98-32-T, “Judgement”, (“Vasiljevi¢ Trial
Judgement”) Trial Chamber, 29 November 2002, para. 21; Strugar Trial Judgement, para. 8.

137 Strugar Trial Judgement, para. 8.

158 Limaj Trial Judgement, para. 15.

159 Simié Trial Judgement, para. 22; Strugar Trial Judgement, para. 8; Limaj Trial Judgement paras 12, 543.

160 ppocecutor v. Halilovié , 1T-01-48-T, “Judgement”, (“Halilovi¢ Trial Judgement”) Trial Chamber, 16
November 2005, para. 17.

161 Other, perhaps, than in the case of the testimony of a child witness not given under solemn declaration:
Kupreski¢ Appeal Judgement, para. 33.

162 pposecutor v. Tadié, IT-94-1-A, “Judgement”, (“Tadi¢ Appeal Judgement”) Appeals Chamber, 15 July
1999, para. 65; Celebi¢i Appeal Judgement, para. 507; Prosecutor v. Aleksovski, IT-95-14/1-A, “Judgement”,
(“Aleksovski Appeal Judgement”) Appeals Chamber, 24 March 2000, paras 62-63; Kunarac Appeal
Judgement, paras. 268 (and paras. 264-271 generally); Kupreski¢ Appeal Judgement, para. 33; Kajelijeli
Appeal Judgement, para. 170 (citing cases); Prosecutor v. Rutaganda, 1CTR-96-3-T, Trial Chamber L. 6,
“Trial Judgement and Sentence”, (“Rutaganda Trial Judgement”) Trial Chamber, December 1999, para. 18;
Celebiéi Trial Judgement, para. 594; Prosecutor v. Akayesu, ICTR-96-4-T, “Judgement,” (‘“Akayesu Trial
Judgement”) Trial Chamber, 2 September 1998, paras. 132-136; Kayishema and Ruzindana Trial
Judgement, para. 80; Simi¢ Trial Judgement, para. 25; Strugar Trial Judgement, para. 9.

13 Kupreski¢ Appeal Judgement, paras 34, 220.

1% Kajelijeli Appeal Judgement, paras. 96-97.

165 gordic and Prosecutor v. Kordié and Cerkez, 1T-95-14/2-A, “Judgement”, (“Kordi¢ and Cerkez”)
Appeals Chamber, 17 December 2004, para. 274 (emphasis added). Halilovi¢ Trial Judgement, para. 18.
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57.1In assessing the credibility and reliability of witnesses, the Trial Chamber may have

D. Assessing the Credibility and Reliability of Witnesses

regard to the fact that witnesses who do not have a high level of education may have
difficulties in identifying and testifying to exhibits such as maps, and may have difficulties

in testifying to dates, times, distances, colours and motor vehicles.'®

58. The inability of witnesses to identify correctly types of weapons or the nature of
injuries inflicted on a victim may be due to the witness’s lack of knowledge of weapons or

physiology, rather than any unreliability as a witness.'”’

59. Human memory degenerates over time'®® and peripheral details may be forgotten over
time, even if memories of core details remain vivid. Similarly witnesses may have
difficulties in testifying through an interpreter, or discrepancies in a witness statement
given via an interpreter may be due to problems of interpretation.169 George Johnson
testified that his statements were not read back to him after the interviews for him to check
their alccuracy.170 Investigator Hatt testified that she did not read back to witnesses the
statement she took, “It was not the practice how we took statements.” ' Bility testified that

when interviewed he answered the questions that were put to him by the interviewer.' >

1% Rutaganda Trial Judgement, para. 23.
17 Ibid, paras. 334-335.
18 4kayesu Trial Judgement, paras 140, and 454-455.
19 Rutaganda Trial Judgement, paras 23, and 334-335; Akayesu Trial Judgement, paras 145-154.
1" George Johnson, Transcript 19 October 2004, pp. 20-21.
17! Ann-Catherine Hatt, Transcript 28 April 2005, p. 16.
1”2 Hassan Bility, Transcript 29 October 2004, p. 69. Several witnesses made this point, for example General
Tarnue gave the following responses when cross-examined by the First Accused (Transcript 11 October 2004,
pp. 60-61): Q. Yes. What I'm suggesting is that, if it was true that Sesay came before Sam Bockarie left, you
would have said so in all of these interviews, and you didn't, did you?
A. T would have said that in all of interview?
Q. You'd have said so. You'd have said Issa -- [Overlapping microphones]
A. But I wasn't asked in the interview; I wasn't asked.
Q. Well, you were asked --
A. If -- if Dr White was interested in knowing specifically which commander came after '95,
'96, '97, '99, up to 2000, I was going to be very specific about answering that particular
questions.
Q. So is your answer, or part of your answer, 1 didn't say Sesay came in 1997 because I wasn't
asked if Sesay came in 1997'? Is that your answer -- part of your answer?
A. But if I went in an examination room and they give me a test, and that 1 have to answer
specific questions, and that if they didn't ask me to give names -- they only ask me, "How many
persons did you see in the hall?" I say "Ten," and I say, "Okay, I saw ten persons, but I saw
John Brown, I saw Peter," I'm going against the -- I mean, I'm going against the examination
rules. If I'm asked a specific question, I should be able to direct myself to answering the
specific question, sir.
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60. Some of the investigators who interviewed witnesses were from countries outside of
Africa. Investigator Hatt for example was from Switzerland and worked as an investigator
for the Office of the Prosecutor for six months.'”® Investigator Hatt testified that she was
involved in investigating evidence relating to child soldiers and the procedure for
interviewing such witnesses was to meet the witness, and if they agreed to be interviewed,
to carry out an interview. In some cases the interview could be done in English but this was
not often the case and most interviews required translators, in addition, if the interview had
to be done while on a mission in the provinces:

... we had only probably one chance to talk to them and they had a huge
amount of story to tell. So we had to reduce and just try to find out what this
witness could tell us. ... you see it now in the cross-examinations, if you ask
questions if you want detailed questions, there is a lot to tell, especially if a
war has gone a couple of years and the witness has experienced a lot of
things. So I had to reduce the information on the important points I was
focussing on. I could not go into all the details. So I would summarize it to

the point that I had to see if the witness has information that is useful for our
174
purpose....

61. Interviews of children had to be done in a short time because younger witnesses are not
able to concentrate for long periods,175 and the use of interpreters:
...always causes problem — I know that from my work at home — because
you can’t communicate directly with the witness. 1 could a bit
understand if the interpreter would interpret the right way but not
always. And there were situations where a witness maybe was

answering for 10 minutes and the interpreter would give me only a
short answer. So I wasn’t sure what the witness exactly said.”'’¢

62. Investigator Hatt testified about the interview of TF1-199. The allegation of abduction
of the UN peacekeepers was not the main focus of her investigation, the question about
abducting UN peacekeepers was at the end of the statement “So I was just mentioning it to

him and see if he knows something about it. But it wasn’t the focus for me in this interview

Q. When you went into this April interview, what did you think you were going to be asked to
do?
A. 1didn't know, I didn't know.
Q. You didn't know at all?
A. 1 didn't know what I was going to be asked to be -- no way, I didn't know. I didn't know.
173 Ann-Catherine Hatt, Transcript 28 April 2005, p. 4.
174 Ann-Catherine Hatt, Transcript 28 April 2005, pp. 6-7.
175 Ann-Catherine Hatt, Transcript 28 April 2005, p. 7.
176 Ann-Catherine Hatt, Transcript 28 April 2005, p. 7.
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and that’s why I did not go into details as far as this is concerned. So I cannot say for sure

if I would have written it down.”!”’

63. TF1-367 testified that when he was first approached by the OTP the “Court was
fearful...” to him “What I mean, this kind of Court was — has never been in this country, so
when it was brought it was very fearful so we saw that they are arresting people so we just
thought that they were going to arrest all of us, those of us who were in the RUF; children,
adults, everybody, so we were all worried. So when they called you you would be
frightened.”178 With respect to his early interviews with the OTP, TF1-367 said “That fear
that I had, all the questions that she [the investigator] was asking me, I was just answering
it just so that I would finish and she would leave me, release me to go where I want to go,
or so that she would go where she was going, so all the answers I was giving were not very

good answers.”' "’

64. There is no reason why a person suffering from Post-Traumatic Stress Disorder (PTSD)
cannot be a perfectly reliable witness; % survivors of such traumatic experiences cannot
however be expected to recall the precise minutiae of events such as exact dates and times,
and their inability to do so may in certain circumstances indicate truthfulness and lack of

interference with the witness.'®!

65. Discrepancies between a witness’s testimony and the witness’s prior statement(s) may
be due to a variety of factors, and do not necessarily indicate that the witness is not credible
or reliable, such other factors include failings on the part of the Prosecution investigator,
translation problems, and the fact that witness statements are not made under solemn
declaration before a judicial officer; thus, the Trial Chamber may attach greater probative
value to the witness’s oral testimony in court which has been subject to the test of cross-

examination.'®?

177 Ann-Catherine Hatt, Transcript 28 April 2005, pp. 19-20, 25.

178 TF1.367, Transcript 22 June 2006, pp. 75-76.

17 TR1-367, Transcript 22 June 2006, pp. 76-77.

180 gupreski¢ Appeal Judgement, para. 171; Prosecutor v. Furundzija, ICTY IT-95-17/1-T, “Judgement,”
(“FurundZija Trial Judgement”), 10 December 1998, para. 109.

8 Fyrundzija Trial Judgement, para. 113 (and see paras. 110 to 116 generally); Akayesu Trial Judgement,
paras 142-144, 299.

182 Kayishema Trial Judgement, paras 76-80; Akayesu Trial Judgement, para. 137, Rutaganda Trial
Judgement, para. 19.
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66. Cultural factors of loyalty and honour may also have affected the witnesses’ evidence

as to the events.183

E. Hearsay Evidence and Circumstantial Evidence
67. Rule 89(C) gives the Chamber a broad discretion to admit relevant hearsay evidence.'®
This applies even when the evidence cannot be examined at its source or when it is not

corroborated by direct evidence.'®®

68. Circumstantial evidence is admissible where it is in the interests of justice to admit it,'8¢
and is often used to establish the mens rea of an accused. If there is more than one
conclusion which is reasonably open from the evidence, these conclusions must all be

consistent with the guilt of an accused.'”’

F. Insider Witnesses

69. In trials where an ‘insider’ provides evidence it is for the Tribunal of fact to assess
what, if any, impact the conditions surrounding the witness have affecting the reliability
and credibility of the testimony. For instance, the witness TF1-371 was a -
member of the RUF; consequently, upon him making the decision to testify if it was
appropriate, upon an objective assessment of his security position that he be provided with
protection. In the difficult task of evaluating the evidence, due regard can be had to this

1
“context of fear.” 88

70. Insider witnesses play a crucial role in the trials in international criminal courts and are
recognised as a pivotal source of evidence. In Prosecutor v. Hassan Ngeze and
Barayagwiza, the ICTR Trial Chamber considered that the testimony of an insider was in

the “the interests of justice.”189 Thus, the fact that such insiders have commonly been

'3 Limaj Trial Judgement, para. 15.

18 gleksovski Appeal Decision on Evidence, para. 15; Prosecutor v. Blaski¢, 1T-95-14-T, “Decision on
Standing Objection of the Defence to the Admission of Hearsay with no Inquiry as to its Reliability,”
(“Blagki¢ Decision on Admission of Hearsay”) Trial Chamber, 21 January 1998, para. 10; Prosecutor v.
Tadi¢, 1T-94-1-T “Decision on Defence Motion on Hearsay” (Tadi¢ Decision on Hearsay”), 5 August
1996, paras. 7, 17; Kordi¢ and Cerkez Appeal Judgement, paras 281, 282.

185 Simi¢ Trial Judgement, para. 23.

186 Simi¢ Trial Judgement, para. 27.

87 Halilovié Trial Judgement, para. 15; Kordi¢ and Cerkez Appeal Judgement, para. 289; Delalié Appeal
Judgement, para. 458; Simic¢ Trial Judgement, para. 27.

188 I imaj Trial Judgement, para. 15.

189 prosecutor v. Hassan Ngeze and Barayagwiza, ICTR-99-52-1 “Decision on the Defence Request to Hear
the Evidence of Witness Y by Deposition,” Trial Chamber, 10 April 2003, para. 7.

Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T 32



Z0H6

granted guarantees of non-Prosecution or mitigation is not considered as undermining the

credibility of their testimonies.

G. Expert Witnesses

71. Neither the Statute nor the Rules oblige a Trial Chamber to require medical reports or
other scientific evidence as proof of a material fact.'”® In relation to experts, it is for the
Court to determine whether the factual basis for an expert opinion is truthful and that
determination is made in the light of all the evidence given.191 Furthermore, the weight to
be attributed to expert evidence is to be determined by the Trial Chamber in light of all the
evidence adduced.'? According to the jurisprudence, the factors to consider when
assessing the probative value of an expert’s oral and written evidence are the professional
competence of the expert, the methodologies used and the credibility of the findings made

in light of these factors and other evidence accepted by the Trial Chamber.'”

H. Documentary Evidence
72. The weight to be attached to documents admitted into evidence is assessed when
considering the entire evidence at the end of the trial. If the original of a document is

unavailable then copies may be relied upon.194

L. Relevance of the Evidence of One Accused in Relation to Other Accused

73. As a general principle, the Trial Chamber should consider all of the evidence in a case
i1 relation to all of the Accused in the case, so far as it is relevant. It is quite common ina
joint trial for the evidence of one accused to be prejudicial to another accused. This does
not mean that the evidence of each Accused cannot be taken into account in relation to each
of the other accused. The ability of the Trial Chamber in such cases 10 consider the

evidence as a whole in relation to all of the Accused enables it to get to the truth of the

190 4Jeksovski Appeal Judgement, para. 62.

191 posecutor v. Galié, 1T-98-29-T, “Decision on the Expert Witness Statements Submitted by the Defence”,
(“Gali¢ Decision on Expert Witness”) Trial Chamber, 27 January 2003, p. 4; Celebic¢i Appeal Judgement,
para. 594.

192 = 15 Decision on Expert Witness, p. 4; Prosecutor V. Brdanin, 1T-99-36-T “Decision on Prosecution’s
Submission of Statement of Expert Witness Ewan Brown,” Trial Chamber, 3 June 2003, p. 4.

193 Blagojevi¢ Trial Judgement, para. 27 endorsing Vasiljevi¢ Trial Chamber’s view.

1% Fofana Appeal Decision on Bail, para. 24.
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matter in relation to all of the accused.'®® Thus, a witness presented by one Accused can
give evidence against a co-Accused.'®® Similarly, evidence brought to light in the cross-

examination of a witness by one Accused can be taken into account to the prejudice of

another Accused.'”’

J. Relevance of Evidence of Acts Occurring Outside the Temporal or Geographic
Scope of the Indictment

74. Cases before international criminal courts commonly involve numerous crimes
committed on a large scale over a significant period of time and over a large geographical
area. Thus, in this case, the Indictment specifies the crimes charged by reference to
geographical locations and periods of time. In countries where illiteracy is prevalent, time
and distance may be understood in relation to seasons or walking distance. Several
witnesses gave evidence by referring to rainy season or dry season. This is a matter of
which the Trial Chamber may take judicial notice, but TF1-360, for example, testified that
the rainy season in Kono District is early, from late April, May and June.'”® Other
witnesses referred to locations by saying it was less than hour, or longer, walk from a

certain location.

75. An accused can, of course, only be convicted of crimes with which he has been charged
in the Indictment, even if at trial evidence emerges of other crimes for which he may bear
responsibility. However, this does not mean that evidence of crimes or other conduct that

occurred outside the geographical or temporal scope of the Indictment is irrelevant.'”

193 See, for instance, Prosecutor v. Bagosora et al., ICTR-98-41-T, “Decision on Request for Severance of
Three Accused”, (“Bagosora Decision”) Trial Chamber, 27 March 2006, para. 5, referring to earlier relevant
case law of the ICTY and ICTR.

19 See Prosecutor v. Kvocka et al., IT-98-30-PT, “Decision on the ‘Request to the Trial Chamber to Issue a
Decision on Use of Rule 90 H’”, Trial Chamber, 11 January 2001, p. 3, in which the Trial Chamber rejected a
defence motion seeking to limit Prosecution cross-examination of Defence witnesses to questions relating to
the accused who called that witness. The Trial Chamber considered “that a witness presented by an accused
may give evidence against one of his co-accused, so that the co-accused has a right to cross-examine that
witness, and further that to prohibit all cross-examination by a co-accused as requested in the Motion could
exclude relevant evidence”.

¥7 prosecutor v. Kayishema and Ruzindana, ICTR-95-1-T, “Decision on the Defence Motion for the Re-
Examination of Witness DE”, Trial Chamber, 19 August 1998, para. 15.

'8 TF1-360, Transcript 20 July 2005, p. 46.

199 Prosecutor v. Strugar, Decision on the Defence Objection to the Prosecution’s Opening Statement
Concerning Admissibility of Evidence, Case No. 1T-01-42-T, Trial Chamber. II, 22 January 2004, p. 3;
Prosecutor v. Kupreskié et al, Appeal Judgement, Case No. IT-95-16-A, Appeals Chamber., 23 October
2001, paras. 321, 323.
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76. First, such evidence may nonetheless be relevant in determining whether the crimes
charged have been proved beyond a reasonable doubt. For example, if an accused is
charged with having murdered someone by shooting them on a specific date, this does not
mean that evidence of the accused’s conduct, such as his preparatory acts or prior threats
on other dates is inadmissible. These events occurring before and after the date of the

alleged crime would not be pleaded in the indictment.

77. Evidence of crimes committed outside the geographic or temporal scope of the
Indictment may be probative of the question whether the crimes charged in the Indictment
were part of a widespread or systematic attack against a civilian population. Similarly,
evidence that an accused exercised superior authority (for purposes of Article 6(3) of the
Statute) shortly before the timeframe in the indictment, or shortly after the timeframe of the
indictment, may clearly be probative of the question whether the accused exercised
superior authority during the Indictment period. While the Trial Chamber is only called
upon to decide what is charged in the indictment, in so doing, it must look at all of the
evidence in the case considered as a whole, including evidence of matters falling outside

the timeframe in the indictment.

78. The evidence in this case has been admitted by the Trial Chamber on the grounds that it
is relevant. Where the Defence has had objections to the admission of evidence on grounds
of relevance, it has had the opportunity to raise these objections during the trial. At this
stage, the Trial Chamber must evaluate all of the evidence in the case as a whole. Evidence
cannot be disregarded, merely because it deals with matters outside the geographical or

temporal scope of the Indictment.

79. It furthermore needs to be emphasized that in order for an accused to be convicted of a
crime charged in the indictment, it is not necessary for the Prosecution to prove beyond a
reasonable doubt that the crime was in fact committed within the timeframe specified in the
Indictment. It cannot be argued, for instance, that if witnesses are contradictory or
uncertain as to the precise time at which a crime was committed, there must be a reasonable
doubt as to whether the crime was within the temporal timeframe of the Indictment, and
that the Accused must therefore be acquitted. The time of the commission of a crime is not
a material element of the crime, and the guilt of an accused does not depend on it being

proved.
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80. The reason for specifying dates in an indictment is not because they are material to
criminal liability but is to give notice to the Defence, so that it is able to prepare its case.
However, it is clear that it is not always possible to be precise about exact dates when
dealing with events on the scale that are under consideration, given especially the climate
of upheaval in which they occurred. For this reason, the dates and timeframes given in the
Indictment are often prefaced with qualifying words such as “between about” two given

dates.

81. The common law rule concerning dates in an indictment, which was said in Dossi to be

a rule that has existed “since time immemorial,”?® is expressed in Archbold as follows:

. a date specified in an indictment is not a material matter unless it is an
essential part of the alleged offence; the defendant may be convicted
although the jury finds that the offence was committed on a date other
than that specified in the indictment. ..

The prosecution should not be allowed to depart from an allegation that an
offence was committed on a particular day in reliance on the principle
in Dossi if there is a risk that the defendant has been misled as to the
allegation he has to answer or that he would be prejudiced in having to
answer a less specific allegation. ... 2!

82. The rule in Dossi was applied by the Appeals Chamber of the ICTR in the Rutaganda
case.””® The Dossi principle has also been recognised by the Appeals Chamber of the ICTY

*® R v.Dossi, 13 CR.App.R. 158 (CCA,, at pp. 159-160 (“Dossi”): “From time immemorial a date specified
in an indictment has never been a material matter unless it is actually an essential part of the alleged
offence....Thus, though the date of the offence should be alleged in the indictment it has never been
necessary that it should be laid according to truth unless time is of the essence of the offence.”

! Archbold Criminal Pleading, Evidence and Practice, 2002 Edition, paras. 1-127 to 128 (emphasis added).
* Prosecutor v. Rutaganda, ICTR-96-3-A, “Judgement”, Appeals Chamber, 26 May 2003, paras 296-306,
especially para. 306: “It is the opinion of the Appeals Chamber that the alleged variance between the evidence
presented at trial and the Indictment in relation to the date of the commission of the offence cannot lead to
invalidation of the Trial Chamber’s findings unless the said date is actually an essential part of the
Appellant’s alleged offence. However, such is not the case in this instance. The Appeals Chamber notes,
moreover, that according to the evidence presented at trial, the weapons distributions occurred during a period
that was reasonably close to the date referred to in the Indictment and that, therefore, the Appellant was not
misled as to the charges brought against him. For these reasons, the Appeals Chamber dismisses this sub-
ground of appeal and finds that the Trial Chamber did not commit the alleged error of law in this instance.”
The Appeals Chamber in this Judgement affirmed the Judgement of the Trial Chamber in this respect: see
Prosecutor v. Rutaganda, ICTR-96-3-T, “Judgement”, Trial Chamber, 6 December 1999, para 201: “The
Chamber notes that the dates of the three incidents - 8 April, 15 April, and 24 April - vary from the date on or
about 6 April, which is set forth in paragraph 10 of the Indictment. The phrase ‘on or about’ indicates an
approximate time frame, and the testimonies of the witnesses date the events within the month of April. The
Chamber does not consider these variances to be material or to have prejudiced the Accused. The Accused
had ample opportunity to cross-examine the witnesses. In reviewing the allegation set forth in this paragraph
of the Indictment, the Chamber finds that the date is not of the essence. The essence of the allegation is that
the Accused distributed weapons in this general time period.” (Footnote omitted.)
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in the Kunarac case.*” Dossi was further cited with approval by the ICTY Trial Chamber
in the Tadi¢ case, which affirmed that the date of the crime is not of the essence.’’® The
ICTR Trial Chamber in the Kayishema and Ruzindana case expressly approved this
passage in the Tadié¢ case and the authorities cited therein (including Dossi), and similarly

affirmed that the Prosecution need not prove an exact date of an offence where the date or

time is not also a material element of the offence.?’’ In that case the Trial Chamber stated:

83. It 1s unnecessary, however, for the Prosecution to prove an exact date of an offence
where the date or time is not also a material element of the offence. Whilst it would be
preferable to allege and prove an exact date of each offence, this can clearly not be
demanded as a prerequisite for conviction where the time is not an essential element of that
offence. Furthermore, even where the date of the offence is an essential element, it is
necessary to consider with what precision the timing of the offence must be detailed. It is
not always possible to be precise as to exact events; this is especially true in light of the
events that occurred in Rwanda in 1994 and in light of the evidence we have heard from
witnesses. Consequently, the Chamber recognises that it has balanced the necessary
practical considerations to enable the Prosecution to present its case, with the need to
ensure sufficient specificity of location and matter of offence in order to allow a

comprehensive defence to be raised.?®

84. The principle is applied in the national courts of a variety of jurisdictions, including for

instance England and Wales,*”’ Australia,?® Canada,”” Trinidad and Tobago?'? and Papua

. 21
New Guinea.*'!

*® Kunarac Appeal Judgement, para. 217: “in the view of the Appeals Chamber, minor discrepancies
between the dates in the Trial Judgement and those in the Indictment in this case go to prove the difficulty, in
the absence of documentary evidence, of reconstructing events several years after they occurred and not, as
implied by the Appellant, that the events charged in Indictment IT-96-23 did not occur.”

2% Prosecutor v. Tadi¢, IT-94-1-T, “Opinion and Judgement”, 7 May 1997, para. 534.

2% prosecutor v. Kayishema and Ruzindana, ICTR-95-1-T, “Judgement and Sentence”, 21 May 1999, paras.
81-86.

2% Ibid, para. 85.

7R v. JW[1999] EWCA Crim 1088 (21 April 1999) (CCA.; R v. Lowe [1998] EWCA Crim 1204 (CCA.
R v. Kenny Matter, No. CCA 60111/97 (29 August 1997) (NSW CCA.. where the indictment alleged
offences in 1986 and the court convicted on evidence indicating that the offence happened in the last week of
1985; R. v. Liddy [2002] SASC 19 (31 January 2002) (SA CCA., esp. paras. 256ff; R. v. Frederick [2004]
SASC 404 (7 December 2004) (SA CCA., esp. paras. 38-41.

** R v. B(G) (1990), 56 CCC (3d) 200; A.B. and C.S. v. R, [1990] 2 SCR 30 (SCC) both found at
(http://www.canlii.ca/ca/cas/scc/1990/1990scc59.html).

*1° Bowen v. State, Cr. App. No. 26 of 2004, Trinidad and Tobago Court of Appeal, 12 January 2005.
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85. In cases where the evidence indicates that the event in question happened outside the
timeframe of the indictment, the question is thus whether the accused “has been misled as
to the allegation he has to answer or that he would be prejudiced in having to answer a less
specific allegation.” The Prosecution submits that if some witnesses put the events within
the relevant timeframe and others put it without or are uncertain as to time, it is difficult to
see how the Defence could have been misled as to the allegation that the Accused has to
answer. Even if all the evidence puts an event outside the timeframe of the Indictment, it is
still difficult to see how the Defence would have been misled or prejudiced, given the
inclusion in the Indictment of words such as “between about,” unless on the evidence it
appears that the event was clearly so far outside the timeframe that the Indictment could not
even be considered to be the same event as that to which the Indictment refers.
Furthermore, the Defence would have had the opportunity to cross-examine the

Prosecution witnesses on this aspect of their evidence.

K. Kallon Alibi Evidence

86. The Second Accused waited until 28 March 2007, almost 3 years after the trial began to
give notice that he would rely on an alibi. Previously, on 20 March 2007 the Second
Accused said that he would not rely on an alibi.?!? The Trial Chamber held that the Second
Accused failed to comply with Rule 67(A)(ii) and ordered that notice of the alibi, and
related information, be disclosed.””® The Second Accused filed a Notification of Alibi,
listing 20 witnesses who would give alibi evidence with respect to various counts in the
indictment.2'* Of those witnesses listed in the Notice of Alibi, only DMK-047, DMK-072,
DMK-132 and DMK-116 gave evidence, and only DMK-072 and DMK-047 gave evidence
in relation to the alibi proffered by the Second Accused.

87. The purported alibi evidence should be disregarded by the Trial Chamber for the
following reasons. First, the Second Accused failed to comply with Rule 67(A)(ii). The

21 grate v, Fineko [1978] PNGLR 262 (25th July, 1978). The rule is not applicable where the defence has
provided an alibi defence or where the age of the complainant is an essential element of the offence. See R. v.
Radcliffe [1990] Crim LR 524 (CA).

212 pre-Defence Conference, Transcript 20 March 2007, p. 84.

23 prosecutor v. Sesay et al, SCSL-04-15-T-770, “Decision on the Prosecution Motion that the Second
Accused Comply with Rule 67,7 1 May 2007, p. 7.

24 pposecutor v. Sesay et al, SCSL-04-15-T-785, “Defence for Morris Kallon’s Notification of Alibi,” 8 May
2007, pp. 2-4: DMK-001, DMK-014, DMK-016. DMK-071, DMK-076, DMK-137, DMK-138, DMK-014,
DMK-030, DMK-103, DMK-116, DMK-035, DMK-089, DMK-072,DMK-125, DMK-132, DMK-093
DMK-047, DMK-100 and DMK-133
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Trial Chamber noted that the Second Accused violated Rule 67(A)(ii) by failing to give
notice of the alibi “as early as reasonable, practical or in any event prior to the
commencement of the trial.”?" Second, the Trial Chamber also held that where the
Defence indicates an intent to put forward a defence of alibi, but does not provide the
particulars as required by Rule 67, it constitutes a breach of the Rule. Based upon this
holding the Trial Chamber found the Second Accused to be in breach of Rule 67(A)(ii).?'®
Third, with the exception of DMK-072 and DMK-047, all otestimony going towards the

Second Accused’s alibi defence came from witnesses for which no notice at all was given.

88. The failure to comply with Rule 67(A)(ii) entitles the Trial Chamber to take that failure
into account when weighing the credibility of the alibi evidence.?'” The Trial Chamber can
also exclude alibi evidence where there has been a failure to comply with Rule 67(A)(ii).*'®
Given the failure of the Second Accused to comply with Rule 67(A)(ii), the late notice
which was given approximately nine months after the close of the Prosecution case, and the
tendering of alibi evidence for which no notice at all was given, the Second Accused’s
purported alibi evidence is entirely without merit and should be excluded, or in the

alternative, given no weight whatsoever.

89. The Indictment charges the Accused in Count 10 with violence to life, health and
physical or mental well-being of persons, in particular mutilation as a violation of Article 3
Common to the Geneva Conventions and of the Additional Protocol II punishable under
Article 3(a) of the Statute, and in Count 11 in addition, or in the alternative, with other
inhumane acts, as a Crime against Humanity, punishable under Article 2(i) of the Statute.
In the Indictment the Prosecution submits that “[w]idespread physical violence, including

- . . o eqe 219
mutilations, was committed against civilians.”

Y prosecutor v. Sesay et al, SCSL-04-15-T-770, “Decision on the Prosecution Motion that the Second
Accused Comply with Rule 67,” (“Sesay et al Decision on Rule 67 Copliance™), 1 May 2007, pp. 5-6.

216 Sesay et al Decision on Rule 67 Copliance, p. 6.

217 See Prosecutor v. Brima et al, SCSL-04-16-T-521, “Decision on Prosecution Motion for Relief in Respect
of Violations of Rule 67,” 26 July, para. 18: “...failure by the defence to observe its obligations under Rule
67(A.(ii)(a) will entitle the Trial Chamber to take such failure into account when weighing the credibility of
the defence of alibi.”

28 Prosecutor v. Kupreskic, Kupreskic, Kupreskic, Josipovic, Papci and Santic, 1T-95-16, “Decision”, 11
January 1999, Order (v).

?' Indictment, para. 61.
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III. FORM OF THE INDICTMENT 2 D 36:2
A. History of the RUF Indictment
90. Over three years into the trial the Second Accused filed a motion challenging the form
of the Indictment.”*® The motion was dismissed but the Trial Chamber observed that “it
may be appropriate for the Trial Chamber to address objections to the form of the
Indictment at the end of the case rather that during the course of the trial... 22! Although it
is not certain a challenge to the Indictment will be made by the Accused in their final
arguments, or the nature of those challenges, the Prosecution feels obliged to include
argument on this issue.

91. All Accused were initially charged by separate indictments. The indictments were later

consolidated®?

and then amended and corrected.””? Only the Sesay Defence filed a motion
pursuant to Rule 72(B)(ii) challenging the First Accused’s indictment.”** The indictment
was upheld save for a particular defect relating to the use of the phrase, “not limited to
those events”, in the formulation, “By his acts or omissions in relation, but not limited to
those events ... Issa Hassa Sesay ... is individually criminally responsible .72 that was

remedied.

92. A second motion relevant to the Indictment was filed by the Second Accused in March
2008; it sought an order that evidence be excluded on the basis that the evidence was
outside the scope of the Indictment.??® The Trial Chamber declined to deal with challenges
to the form of the indictment at that time,””’ and held that the Second Accused had failed to

20 prosecutor v. Sesay et al, SCSL-2004-15-T-970, “Kallon Motion on Challenges to the Form of the
Indictment and for Reconsideration of Order Rejecting Filing and Imposing Sanctions,” 7 February 2008. See
also the request by the Third Accused for leave to raise objections to the form of the indictment, which was
dismissed by the Trial Chamber: Prosecutor v. Sesay et al, SCSL-2004-15-T-813, “Gbao Request for Leave
to Raise Objections to the Form of Indictment,” 23 August 2007. The Third Accused acknowledged that he
never filed a motion objecting to the form of the Indictment, para. 8.

21 prosecutor v. Sesay et al, SCSL-2004-15-T-1033, “Decision on Kallon Motion on Challenges to the Form
of the Indictment and for Reconsideration of Order Rejecting Filing and Imposing Sanctions,” 6 March 2008.
22 prosecutor v. Sesay et al, SCSL-2004-15-T-005, “Indictment,” 5 February 2004.

22 Indictment.

24 prosecutor v. Sesay, SCSL-2003-05-PT-055, “Preliminary Motion for Defects in the Form of the
Indictment,” 23 June 2003 (“Sesay et al Indictment Defect Motion™).

225 prosecutor v. Sesay, SCSL-2003-05-PT-080, “Decision and Order on Defence Motion for Defects in the
Form of the Indictment,” 13 October 2003, (“Sesay Indictment Defect Decision”), paras 31-33.

26 prosecutor v. Issa Sesay et al, SCS1.-2004-15-T-1057, “Kallon Motion to Exclude Evidence Outside the
Scope of the Indictment With Confidential Annex A,” 14 March 2008.

27 prosecutor v. Issa Sesay et al, SCSL-2004-15-PT-1186, “Decision on Kallon Motion to Exclude Evidence
Outside the Scope of the Indictment,” 26 June 2008, (“Kallon Exclusion of Evidence Motion”), para.18.
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make out a prima facie case that the Second Accused did not have adequate notice of the

allegations against him.***

B. Applicable Pleading Principles

93. Article 17(4)(a) of the Statute provides that an accused is entitled to be “informed
promptly and in detail [...] of the nature of the charge against him or her.” Rule 47(C)
states that an “indictment shall contain, and be sufficient if it contains, the name and
particulars of the suspect, a statement of each specific offence of which the named suspect
is charged and a short description of the particulars of the offence.” Under Rule 47(C) of
the Rules, the indictment should comprise only a list of counts, with each count followed
by brief particulars. The RUF indictment read as a whole clearly goes beyond this and and

meets the requirements of the law.

94, In its “Decision and Order on the Defence Preliminary Motion for Defects in the Form
of the Indictment,” the Trial Chamber correctly identified the principles for pleading

indictments.??

95. With regard to the nature of material facts to be pleaded in a case under Article 6(1) or
6(3), this Trial Chamber previously held that it may be sufficient to plead the legal
prerequisites embodied in the statutory provisions.230 Further, the Chamber found that the
indictment sufficiently pleads the relationship between the Accused and the perpetrators in
question as “subordinate members of the RUF and AFRC/RUF forces,” it being sufficient
in certain cases under Article 6(3) to identify the persons who committed the alleged

crimes by means of the category or group to which they belong.231

96. With regard to specificity in pleadings, the Appeals Chamber said that the question
whether material facts are pleaded with the required degree of specificity depends on the

22 and that in considering the extent to which there is

context of the particular case
compliance with the specificity requirement in an indictment, the term specificity should

not be understood to have any special meaning; it is to be understood in its ordinary

228 Kallon Exclusion of Evidence Motion, para. 27.

229 prosecutor v. Issa Sesay, SCSL-2003-05-PT-080, “Decision and Order on Defence Motion for Defects in
the Form of the Indictment,” (“Sesay Indictment Defect Decision™),13 October 2003, para. 7.

20 Sesay Indictment Defect Decision, para. 13-14.

3! Sesay Indictment Defect Decision, para. 16-17.

B2 prosecutor v. Brima, Kamara and Kanu, Case No. SCSL-2004-16-A-675, “Judgement” (“Brima et al
Appeal Judgement”), 22 February 2008, para.37; citing Kupreskic Appeal Judgement, Para. 89.
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meaning as being specific in regard to an object or subject matter; an object or subject

matter that is particularly named or defined cannot be said to lack speciﬁcity.23 3

C. No Preliminary Challenge to Indictment from the Second and the Third Accused
97. The purpose of Rule 72 is to ensure that any issues relating to sufficiency of the
indictment are determined before the trial begins. In the Fofana et al Trial Judgement, it
was stated that: “The Chamber is of the view that preliminary motions pursuant to Rule
72(b)(ii) are the principal means by which objections to the form of the Indictment should
be raised, and that the Defence should be limited in raising challenges to alleged defects in
the Indictment at a later stage for tactical reasons.”?* The “Chamber is of the opinion,
therefore, that Counsel for Fofana should have raised these arguments by way of a
preliminary motion, or by raising objections during the course of the trial.”>** The Chamber
further stated that:

However, mindful of its obligations under Rule 26bis to ensure the
integrity of the proceedings and to safeguard the rights of the Accused, the
Chamber will nonetheless consider the objections raised by the Counsel for
Fofana at this stage in the proceedings. It notes however, that given that
Defence has provided no explanation for its failure to raise the objections at
trial, the burden has shifted to the Defence to demonstrate that the

Accused’s ability to defend himself has been materially impaired by the
alleged defects.®

23 Brima et al Appeal Judgement, para. 40.

B4 prosecutor v. Fofana, Kondewa, SCSL-04-14-T-785, “Judgement,” (Trial Chamber) (“Fofana et al Trial
Judgement”), 2 August 2007, para. 28, citing Prosecutor v. Hadzihasanovic and Kubura, 1T-01-47-AR73.3,
“Decision on Joint Defence Interlocutory Appeal of Trial Chamber Decision on Rule 98bis Motions for
Acquittal”, Appeals Chamber, 11 March 2005, para. 10. The Trial Chamber further stated that: “The Fofana
Defence submits that in the Sesay Oral Rule 98 Decision, this Chamber held that the appropriate time to raise
objections to the form of the Indictment was during final submissions (para. 24, referring to Prosecutor v.
Sesay, Kallon and Gbao, SCSL-04-15-T, Oral Decision on RUF Motions for Judgement of Acquittal
Pursuant to Rule 98 (TC), 25 October 2006, Transcript, 25 October 2006, p. 22 (“Sesay et al Decision on
Motion for Acquittal”). The Chamber notes that in this Decision, the Chamber made it clear that the primary
instrument for challenging the form of the Indictment was by way of a preliminary motion pursuant to Rule
72(b)(ii). It held, however, that this was without prejudice for the Defence to raise such issues in its final
closing arguments. The Chamber notes that unlike Fofana, Sesay had already raised its objections to the form
of the Indictment by way of a preliminary motion [Prosecutor v. Sesay, SCSL-03-05-PT, Decision and Order
on Defence Preliminary Motion for Defects in the Form of the Indictment (TC), 13 October 2003]. The
Chamber is of the view that, while it has the discretion to consider objections to the form of the Indictment at
the end of the trial, the burden will shift to the Defence to demonstrate that it has been materially prejudiced if
it has not raised any prior objections at trial.”

B35 Fofana et al Trial Judgement, para. 28.

3¢ Fofana et al Trial Judgement, para. 29.
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98. The Second Accused and the Third Accused did not challenge their initial indictments
at the pre-trial s’tage,23 7 while Sesay’s motion pursuant to Rule 72(B)(ii) was dismissed

save for a particular defect that was remedied. >

99. In the Norman et al indictment, the Prosecution repeated the language of the Statute in
pleading liability under Article 6(1). Counsel for Fofana argued that Fofana’s name is not
mentioned in the factual descriptions preceding each count, creating the impression that he
had only been charged as a superior and that the Prosecution should have pleaded the
different heads of liability under Article 6 (1) separa’tely.239 The Trial Chamber rejected
these arguments240 citing the Sesay Decision?*' and the Kondewa Decision®*? where the
Chamber held inter alia, that the accused in those cases had not been prejudiced by the

Prosecution’s failure to plead the different modes of Article 6 (1) liability separately.

100. The Indictment (paragraph 38 citing Article 6.1 liability, committing, repeated in all
counts, read together with paragraphs 41 and 44) clearly charges each of the Accused Issa
Sesay, Morris Kallon and Augustine Gbao with committing, involving all crimes charged
in the indictment.?*® The Indictment also charges each Accused with planning, instigating,
ordering and aiding and abetting.”** The Indictment (paras. 35-37) further alleges that the
crimes in the Indictment were within a joint criminal enterprise and charges each Accused

on that basis.**

101. Additionally, each Accused had sufficient notice of the evidence by which the
Prosecution was to prove these charges against each of them, through the Pre-Trial Brief,
Supplemental Pre-Trail Brief, Opening Statement, witness statements and additional
information disclosed. For example, the Second Accused’s personal involvement in the
killing of the Paramount Chief in Gerihun, Bo District is charged on the basis of the
Indictment paragraphs 38, 44, 46 and the paragraph immediately following paragraph 53;

27 Which in the case of Kallon the Trial Chamber noted in Prosecutor v. Sesay et al, SCSL-04-15-T-83,
«“Kallon — Decision on Motion for Quashing of consolidated Indictment,” 21 April 2004, para.20.

28 Sesay Indictment Defect Decision, para. 31-33.

2% Fofana et al Trial Judgement, para.30.

0 Fofana et al Trial Judgement, para.35-37.

21 Sesay Indictment Defect Decision.

242 prosecutor v Kondewa, SCSL-2003-12-PT, “Decision and Order on Defence Preliminary Motion for
Defects in the Form of the Indictment,” 27 November 2003 .

23 Indictment, para. 38, 41 and 44.

24 Indictment, para. 38, 41 and 44.

5 Indictment, para. 35-37.
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the evidence by which the Prosecution sought to prove this charge is disclosed in the Pre-
Trial Brief, Supplemental Pre-Trial Brief, and other disclosures of evidence including
statements/additional statements of TF1-054 (26.11.02; 2.11.03; 24.11.04; 25.8.05) and
AFRC transcripts of 19 and 20 April 2005. The Second Accused’s personal involvement in
killings in Kono District is charged on the basis of the Indictment paragraphs 38, 45, 48
and the paragraph immediately following paragraph 53; the evidence by which the
Prosecution sought to prove this charge is disclosed in the Pre-Trial Brief, Supplemental
Pre-Trial Brief, and other disclosures of evidence including statements/additional
statements of witnesses who were added to the Prosecution list of witnesses by leave of the
Trial Chamber and whose evidence was described in the motions for leave to add witnesses
to the Prosecution witness list: TF1-366 (30.8.04; 5.2.04; 8, 9, 11, 12, 15, 16.8.05; 5.2.04;
30.8.04; 18.2.05; 16.8.05; 21.10.05; 29.10.05), TF1-360 (12.6.04; 25.6.04; 21,25,31.1.05;
16.6.05), TF1-371 (4.11.05 56 ; 29.11.05; 10.12.05; 12.12.06; 24.1.06; 24.1.06; 25.1.06;
31.1.06 -1.2.06; 17-19.2.06; 19.2.06; 19.2.06), TF1-263 (21, 22.9.03; 26.1.04; 22, 23.9.04,
5,8, 20,23,28.10.04; 14.1.05)

102. By further example, the Second Accused’s personal involvement in killings at
Cyborg Pit in Kenema District is charged on the basis of the Indictment paragraphs 38, 41,
42, 44, 45, 47 and the paragraph immediately following paragraph 53; the evidence by
which the Prosecution sought to prove this charge is disclosed in the Pre-Trial Brief,
Supplemental Pre-Trial Brief, and other disclosures of evidence including
statements/additional statements of TF1-035 (16.11.02; 16.1.04; 26.11.04; 15.1.04;
16.1.04; 17.2.05; 18.2.05; 22.2.05; 24.2.05). The Second Accused’s personal involvement
in sexual slavery and forced marriages is charged on the basis of the Indictment paragraphs
38, 54-60 and the paragraph immediately following paragraph 60; the evidence by which
the Prosecution sought to prove this charge is disclosed in the Pre-Trial Brief,
Supplemental Pre-Trial Brief, and other disclosures of evidence including
statements/additional statements of TF1-366 (30.8.04; 5.2.04; 8, 9, 11, 12, 15, 16.8.05;
5.2.04; 30.8.04; 18.2.05; 16.8.05; 21.10.05; 29.10.05), TF1-371 (4.11.05 56 ; 29.11.05;
10.12.05; 12.12.06; 24.1.06; 24.1.06; 25.1.06; 31.1.06 -1.2.06; 17-19.2.06; 19.2.06;
19.2.06), TF1-174 (14.8.03; 11.2.04; 24.1.06; 1.3.06; 7.3.06)
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103.  The Second Accused’s personal involvement in the use of child soldiers is charged
on the basis of the Indictment paragraphs 38, 41, 43, 68 and the paragraph immediately
following paragraph 68. The evidence by which the Prosecution sought to prove this charge
is disclosed in the Pre-Trial Brief, Supplemental Pre-Trial Brief, and other disclosures of
evidence including statements/additional statements of TF1-371 (already cited), TF1-366
(already cited), TF1-035 (already cited) TF1-117 (17.1.03; 28.2.04; 28.2.04; 28.10.05;
28.2.06), TF1-015 (15.11.02; 27.1.04; 18.10.04), TF1-036 (12.10.02; 12,14.10.02; 14.8.03;
11.11.03; 28.1.04; 14.2.05; 26,27.3.05; 26.3.05; 27.3.05; 29.5.05; 31.3.04; 14.12.04), TF1-
114 (26.3.03; 4.2.04; 13.4.05), TF1-045 (5.3.03; 31.1.03; 26.2.03; 1.3.03; 7.5.05; 13.5.05;
23.6.05; 19.7.05; 20.7.05; 21.7.05; 22.7.05; 25.10.05), TF1-141 (6.4.03; 31.1.03; 23.2.03;
24.2.03; 4.4.04; 9.10.04; 19,20.10.04; 10.1.05).

D. There Has Been no Prejudice to the Accused Caused by the Form of the
Indictment

a) Any Defects in the Indictment were Cured

104. In Ntabakuze the ICTR Appeals Chamber stated that: “... the Prosecution is obliged
to state the material facts underpinning the charges in the indictment, but not the evidence
by which material facts are to be proven.”**® And later noted that “... if the indictment is
found to be defective because it fails to plead material facts or does not plead them with
sufficient specificity, the Trial Chamber must consider whether the accused was
nevertheless accorded a fair trial.”**’ And it is not imperative that every material fact be
pleaded in the indictment.?*® In the context of this particular trial it is important to note that
throughout the Prosecution case evidence was heard for 6 to 8 weeks followed by a break
of 6 to 8 weeks. There was ample time to prepare. Second, the Defence case started eight
months after the Prosecution closed its case. Both of these factors are significantly different
from what took place in the trial of Brima et al, which proceeded with very few

interruptions, scheduled or otherwise.

26 prosecutor v. Bagosera et al., ICTR-98-41-AR73, Decision on Aloys Ntabakuze’s Interlocutoy Appeal on
Questions of Law Raised by the 29 June 2006 Trial Chamber I “Decision on Motion for Exclusion of
Evidence,” 18 September 2006, para.17.

7 prosecutor v. Bagosera et al., ICTR-98-41-AR73, Decision on Aloys Ntabakuze’s Interlocutoy Appeal on
Questions of Law Raised by the 29 June 2006 Trial Chamber I “Decision on Motion for Exclusion of
Evidence,” 18 September 2006, para. 26.

M8 prosecutor v. Bagosera et al, ICTR-98-41-T, “Decision on Ntabakuze Motion for Exclusion of
Evidence,” 29 June 2006, para. 4.
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105. The Accused were put on notice of all the material facts underpinning the
allegations, through the Indictment,”*’ Pre-Trial Brief,”° Supplemental Pre-Trail Brief,”!
Opening Staltement,25 ? witness statements, additional information and other disclosures of
evidence, all of which gave the Accused better details of the charges against each of them
thereby helping to cure any defects in the indictment and ensuring that each of the accused

was accorded a fair trial. At no point in the Prosecution case did the Second Accused seek

an adjournment to prepare to question a witness.

106. During the trial the Accused on numerous occasions exercised their rights to object
to evidence brought by the Prosecution on ground of lack of notice and the Trial Chamber
addressed such objections. The Trial Chamber also considered and disposed of Defence
applications for exclusion of evidence on the basis that it contained new allegations of
which the Accused allegedly did not have notice.”> Each of the Accused had the
opportunity to prepare for and to extensively cross-examine the Prosecution witnesses on
all matters. During the Defence phase, each Accused had the opportunity and called

evidence to counter material allegations all of which they had had notice of, long before the

* Indictment.

250 prosecutor v. Issa Sesay, Morris Kallon and Augustine Gbao, Case No. SCSL-2004-15-PT-39,
“Prosecution’s Pre-Trial Brief Pursuant to Order For filing Pre-Trial Briefs (Under Rules 54 and 73bis) of 13
February 2004 7, 1 March 2004.

U prosecutor v. Issa Sesay,Morris Kallon and Augustine Gbao, Case No. SCSL-2004-15-PT-82,
“Prosecution Supplemental Pre-Trial Brief Pursuant to Order to the Prosecution to File a Supplemental Pre-
Trial Brief of 30 March 2004 as Amended by Order to Extend the Time For Filing of the Prosecution
Supplemental Pre-Trial Brief of 2 April 2004”.

22 Transcript 5 July 2004.

253 prosecutor v. Issa Sesay, Morris Kallon and Augustine Gbao, Case No. SCSL-2004-15-PT-1186,
“Decision on Kallon Motion to Exclude Evidence Outside the Scope of the Indictment,” 26 June 2008,
para.14. Citing examples of TF1-108 Ruling; TF1-316 and TF1-122 Decision; Prosecutor v. Sesay, Kallon
and Gbao, SCSL-04-15-T, Ruling on the Oral Application for the Exclusion of Part of the Testimony of
Witness TF1-199, 26 July 2004 (“TF1-199 Ruling”); Gbao — Koker Ruling; Prosecutor v. Sesay, Kallon and
Gbao, SCSL-04-15-T, Ruling on Oral Application for the Exclusion of “Additional” Statement for Witness
TF1-060, 23 July 2004 (“TF1-060 Ruling”); Prosecutor v. Sesay, Kallon and Gbao, SCSL-04-15-T, Ruling
on Oral Application for Respect of Disclosure Obligations, 9 July 2004 (“Sesay Ruling on Disclosure
Obligations”); Prosecutor v. Sesay, Kallon and Gbao, SCSL-04-15-T, Ruling on Disclosure Regarding
Witness TF1-195, 4 February 2005; Prosecutor v. Sesay, Kallon and Gbao, SCSL-04-15-T, Decision on the
Defence Motion for the Exclusion of Certain Portions of Supplemental Statements of Witness TF1-117, 27
February 2006 (“TF1-117 Decision”); Prosecutor v. Sesay, Kallon and Gbao, SCSL-04-15-T, Decision for
the Defence Motion for the Exclusion of Evidence Arising From the Supplemental Statements of Witnesses
TF1-113, TF1-108, TF1-330, TF1041 and TF1-288, 27 February 2006 (“TF1-113, TF1-108, TF1-330, TF1-
041 & TF1-288 Decision™); Prosecutor v. Sesay, Kallon and Gbao, SCSL-04-15-T, “Ruling on Oral
Application for the Exclusion of Statements of Witness TF1-141 Dated Respectively 19™ of October and 20™
of October, 2004, and 10" of January, 2005”, 3 February 2005; Prosecutor v. Sesay, Kallon and Gbao,
SCSL-04-15-T, Decision on the Prosecution Motion Regarding the Objection to the Admissibility of Portions
of Evidence of Witness TF1-371 (AC), 13 December 2007 (“TF1-371 Appeals Chamber Decision”).
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evidence was called by the Prosecution. The ability of each of the Accused to prepare their

defence was never impaired.

b) Motions for Additional Witnesses Provided Notice to the Accused

107. Prosecution Witnesses including TF1-314, TF1-360, TF1-361, TF1-362, TF1-366,
TF1-367, TF1-369 and TF1-371 were called following Prosecution motions to call
additional witnesses.>>* The motions stated the material facts on which the witnesses would
testify and provided notice to the Accused long before the witnesses testified.”’ In
Ntabakuze®® the ICTR Trial Chamber considered that the Prosecution motion to add a
witness, followed by the Chamber’s ruling, was sufficient to clearly inform the accused that
the testimony of the witness would be part of the case against him; and, that the period
during which the motion was pending, and between the date of the decision and the
witness’s appearance, constituted a de facto adjournment which gave the Defence sufficient
time to investigate and challenge the witness’s testimony, in accordance with the rights of a

fair trial.

24 TF1.314, TF1-360, TF1-361 and TF1-362 were called following the “Prosecution Request for Leave to
Call Additional Witnesses and Disclose an Additional Statement”, SCSL-2004-15-T-191, 12 July 2004; and
the “Decision on Prosecution Request for Leave to Call Additional Witness”, SCSL-2004-15-T-221, 29 July
2004. TF1-366 and TF1-367 were called following the “Prosecution Request to Call Additional Witnesses
and Disclose Additional Witness Statements, Pursuant to Rules 66(A.(ii) and 73bis(E)”, SCSL-2004-15-T-
283, filed on 23 November 2005; and the “Decision on Prosecution Request for Leave to Call Additional
Witnesses and Disclose additional Witness Statements”, SCSL-2004-15-T-320, 11 February 2005. TF1-369
was called pursuant to the SCSL-04-15-T-399, “Decision on Prosecution Request for Leave to Call an
Additional Expert Witness,” 10 June 2005. TF1-371 was called following the “Confidential, With Ex Parte
Under Seal Annex Prosecution Request for Leave to Call Additional Witness and For Order For Protective
Measures Pursuant to Rules 69 and 73bis(E)”, SCSL-2004-15-T-513, filed on 10 march 2006; and the
“Decision on the Prosecution Request for Leave to Call Additional Witness TF1-371 and for Order for
Protective Measures”, SCSL-2004-15-T-537, 6 April 2006; see also, “Written Reasons for the decision on
Prosecution Request for Leave to call Additional Witness TF1-371 and for Orders for Protective Measures”,
SCSL-2004-15-T-579, 15 June 2006.

255 The Decision to add TF1-360 and TF1-361 was issued on 29 July 2004 and TF1-360 testified from
19/07/05-26/07/05 while TF1-361 testified from 11/07/05-19/07/05; The Decision to add TF1-366 and TF1-
367 was issued on 11 February 2005 and TF1-366 testified from 07.1 1.05-18.11.05, while TF1-367 testified
from 21.06.06- 26.06.06; The Decision to add TF1-371 was issued on 6 April 2006 and he testified from
20.07.06 -24.07.06 & 28.07.06 —02.08.06.

2% prosecutor v. Bagosera et al., ICTR-98-41, “Decision on Ntabakuze Motion for Exclusion of Evidence”,
29 June 2006, paras. 10 and 44.
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¢) There was no Objection to the Evidence in Court on Grounds of Lack of
Notice of Material Facts Underpinning the Charges in the Indictment

108. The Second Accused’s motion®” was the first application for exclusion of
testimonial evidence on the ground of lack of notice of material facts underpinning the

charges in the Indictment. The Trial Chamber observed that:

In this regard, the overriding principle that has consistently applied by
this Chamber is that the Defence shall establish a prima facie case that the
impugned evidence contained new allegations in respect of which the
Accused had not previously been put on notice, either in the Indictment, in
the Prosecution Pre-Trial Brief, Supplemental Pre-Trial Brief, or in other
disclosure materials. In the Chamber’s view, a bare allegation by an
Accused that the Indictment itself is defective will not suffice. A prima facie
case must first be made out by the Defence and then it will become
incumbent upon the Prosecution to respond to the allegation and
demonstrate conclusively that the Accused did receive adequate notice of
the allegations against him.>*®

109. The Trial Chamber concluded that the Kallon Defence had failed to make out a

prima facie case that the Second Accused did not have adequate notice of the allegations

against him.?

110. In Ntabakuze the Appeals Chamber said:

In summary, objections based on lack of notice should be specific and
timely. The Appeals Chamber agrees with the Prosecution that blanket
objections that “the entire indictment is defective” are insufficiently
specific. [91] As to timelines, the objection should be raised at the pre-trial
stage (for instance in a motion challenging the indictment) or at the time the
evidence of a new material fact is introduced. However, an objection raised
later at trial will not automatically lead to a shift in the burden of proof: the
Trial Chamber must consider relevant factors, such as whether the Defence
provided a reasonable explanation for its failure to raise the objection earlier
in the trial. ">

257 prosecutor v. Issa Sesay, Morris Kallon and Augustine Gbao, Case No. SCSL-2004-15-T-1057, “Kallon
Motion to Exclude Evidence Outside the Scope of the Indictment With Confidential Annex A,” 14 March
2008.

238 pLosecutor v. Issa Sesay, Morris Kallon and Augustine Gbao, Case No. SCSL-2004-15-T-1186, “Decision
on Kallon Motion to Exclude Evidence Outside the Scope of the Indictment,” 26 June 2008, para. 14.

259 prosecutor v. Issa Sesay, Morris Kallon and Augustine Ghao, Case No. SCSL-2004-15-T-1186, “Decision
on Kallon Motion to Exclude Evidence Outside the Scope of the Indictment,” 26 June 2008, para. 27.

260 prosecutor v. Bagosera et al., ICTR-98-41-AR73, “Decision on Aloys Ntabakuze’s Interlocutoy Appeal
on Questions of Law Raised by the 29 June 2006 Trial Chamber I ‘Decision on Motion for Exclusion of
Evidence,”” 18 September 2006, para.46; see also paras. 42 and 45.
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111. In the present case, the Accused did not raise any objection to the evidence at the
time it was tendered in court on grounds of lack of notice of material facts underpinning the
charges in the Indictment. Further, each of the Accused cross-examined witnesses and did

not seek any adjournment. The burden of proof shifts to the Defence to demonstrate

whether the Accused’s ability to defend himself has been materially impaired.261

d) Locations Not Specifically Pleaded in the Indictment

112. The Indictment states that at all times relevant to the Indictment, a state of armed
conflict existed within Sierra Leone, that organized armed factions involved in the armed
conflict included the RUF and the AFRC?? and that a nexus existed between the armed
conflict and charges in the Indictment.2®® The Indictment also informs the Accused that all
offences alleged in the Indictment were committed within the territory of Sierra Leone.”®* It
was always clear to the Accused that the armed conflict area was within Sierra Leone and
the crimes charged in the Indictment were committed within Sierra Leone. Judicial notice
was taken of the fact that conflict occurred in Sierra Leone?® involving RUF and AFRC?*
and that the city of Freetown, the Western Area and the Districts of Port Loko, Bombali,

Koinadugu, Kono, Kailahun, Kenema and Bo are located in the country of Sierra Leone.*®’

113. It is pleaded in the Indictment that particular acts took place in named locations in
named Districts of the conflict area Sierra Leone. In naming the locations of the Districts
where the acts took place, the Indictment uses the phrases, “locations in ... District
including” or “locations including”. Districts are discreet, narrow locations, and by the use
of these phrases, it was made clear to the Accused, that the named locations where the acts
took place in a particular District were not exhaustive. For example the Indictment in
paragraph 48 alleges that: “Between about 14 February 1998 and 30 June 1998, members

of AFRC/RUF unlawfully killed several hundred civilians in various locations in Kono

261 prosecutor v. Bagosera et al., ICTR-98-41-AR73, Decision on Aloys Ntabakuze’s Interlocutoy Appeal on
Questions of Law Raised by the 29 June 2006 Trial Chamber I “Decision on Motion for Exclusion of
Evidence,” 18 September 2006, para.45.

262 [ndictment, para. 5.

263 Indictment, para. 6.

264 Indictment, para. 16.

25 pposecutor v. Issa Sesay, SCSL-2003-05-T-392, “Consequential Order Regarding Decision on
Prosecution’s Motion for Judicial Notice and Admission of Evidence,” 24 May 2005, (“Judicial
Consequential Notice Order”), Annex I, para. A.

266 Judicial Consequential Notice Order, Annex [, para. H.

267 yudicial Consequential Notice Order, Annex I, para. B.
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District, including Koidu, Tombodu, Foindu, Willifeh, Mortema and Baiya”. The phrase,
“locations in Kono District, including”, makes clear to the Accused that the named
locations in Kono District were not exhaustive and included other locations within Kono
District. The Accused knew that other locations of named Districts were included in the

pleading in the Indictment.

114. In the Brima et al Trial Judgement, Trial Chamber I declined to make any findings
on crimes perpetrated in locations not specifically pleaded in the indictment®®® and that
decision was upheld by the Appeals Chamber.2® This Trial Chamber has previously held

as follows:

Under category (iii) challenges, the Defence takes objection to the
general formulation of the counts in certain particular respects. The main
submission is that general formulations like “such as” or “various
locations” or “various areas....including” do not specify or limit the
reading of the counts but expand the Indictment without concretely
identifying precise allegations against the Accused. The pith of the Defence
submission is that these phrases are imprecise and non-restrictive. The
Chamber’s response to these submissions is that it is inaccurate to suggest
that the phrases “various locations” and “various areas....including” in the
relevant counts are completely devoid of details as to what is being alleged.
Whether they are permissible or not depends primarily upon the context. For
example, paragraphs 41, 44, 45 and 51 allege that the acts took place in
various locations within those districts, a much narrower geographical unit
than, for example “within the Southern or Eastern Province” or “within
Sierra Leone.” This is clearly permissible in situations where the alleged
criminality was of what seems to be cataclysmic dimensions. By parity of
reasoning, the phrases “such as” and ‘including but not limited to” would,
in similar situations, be acceptable if the reference is, likewise, to locations
but not otherwise. It is, therefore, the Chamber’s thinking that taking the
Indictment in its entirety, it is difficult to fathom how the Accused is
unfairly prejudiced by the use of the said phrases in the context herein. In
the ultimate analysis, having regard to the cardinal principle of the criminal
law that the Prosecution must prove the case against an accused beyond
reasonable doubt, the onus is on the Prosecution to adduce evidence at the
trial to support the charges, however formulated. The Chamber finds that
even though, as a general rule, phrases of the kind should be avoided in
framing indictments, yet in the specific context of paragraphs 23 and 24 they

28 prosecutor v. Brima, Kamara and Kanu, Case No. SCSL-2004-16-T-613, “Judgement,” (Brima et al
Trial Judgement”), 20 June 2007, paras.37-38.

269 prosecutor v. Brima, Kamara and Kanu, Case No. SCSL-2004-16-A-675, “Judgement,” Appeals Chamber
(“Brima et al Appeal Judgement), 22 February 2008, para.64.
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do not unfairly prejudice the Accused or burden the preparation of his
defence. The defence protestation, is therefore, untenable. 270

115. The Prosecution was entitled to proceed at trial on the basis that the Indictment was
not defective or that the Accused were not unfairly prejudiced in pleading the locations of
crimes in terms of “locations in ... District including” or “locations including,” and that
any Defence issue in this respect had been settled by pre-trail Decision of the Trial
Chamber. This is particularly true in the case of certain locations which are only a short
distance from a named location, for example, Wendedu is only about two miles from Koidu

and is not named on maps.*”’

116. The Prosecution led evidence of crimes occurring in such locations not specifically
named in the Indictment but found in Districts which are pleaded and are therefore covered
by the use of these phrases. For example, Nimikoro, Wendedu and Koidu Town are all
locations in Kono District. The Prosecution led evidence of crimes in Nimikoro, a location
which is not specifically named.”’? The Prosecution also led evidence of unlawful killings
in Wendedu which is not specifically pleaded for unlawful killings.>”® The Prosecution
further led evidence of looting and physical violence in Koidu Town which is not

specifically pleaded for looting®™* and physical violence.?”

117. Based on the use of the phrases, “locations in ... District including” or “locations
including” in the Indictment, the Trial Chamber’s Decision®’® and the advance disclosures
of evidence to the Defence in the form of witness summaries, witness statements and other
disclosures, there can be no complaint that the Defence never had prior notice that
Prosecution witnesses’ evidence in court concerning particular Districts, would include
evidence of acts or omissions in locations not specifically pleaded in the Indictment but
covered by the use of the phrases “locations in ... District including” or “locations

including”. Any vagueness or ambiguity in this respect was therefore cured by the

0 Sesay Indictment Defect Decision, para. 23.

27 TF1-217, Transcript 22 July 2004, p. 11.

272 TF1-360, Transcript 20 July 2005, pp. 55-58; TF1-360, Transcript 26 July 2005, p. 74.

213 TF1-071, Transcript 21 January 2005, pp. 50-62.

2" TF1-360, Transcript 20 July 2005, p. 24; Dennis Koker, Transcript 28 April 2005, p. 46; TF1-141,
Transcript 11 April 2005, pp. 95-96; TF1-366, Transcript 8 November 2005, p. 31.

275 TF1-015, 27 Januray 2005, p. 129 lines 15-22.

276 Sesay Defect of Indictment Decision.

Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T 51



N -
033¢
provision of timely, clear and consistent information to the Defence. In Niabakuze the

ICTR Appeals Chamber emphasised that:

The location of the crimes alleged to have been committed should be
specified in the indictment. However, the degree of specificity required will
depend on the nature of the Prosecution’s case. As stated in the
Ntakirutimana Appeal judgement, “[t]here may well be situations in which
the specific location of criminal activities cannot be listed, such as where the

accused is charged as having effective control over several armed groups
that committed crimes in numerous locations.” *”/

Any vagueness or ambiguity in the above respects may be cured in

certain cases by the provision of timely, clear and consistent information to
the Defence.?’®

118. The Defence were at liberty to apply for appropriate relief where they formed the
view that evidence was presented of crimes committed in locations not specifically pleaded
in the Indictment. The measures that the Defence could seek, would include an
adjournment, or exclusion of the evidence in question.279 In this case, when evidence was
led in court about crimes in locations not specifically pleaded in the Indictment, no
objections were raised by the Accused and no adjournments were sought on the grounds
that the Prosecution was leading evidence of crimes in locations not pleaded in the
indictment. The Accused cross-examined witnesses on all matters including the evidence
about crimes in locations not specifically named in the Indictment. To counter Prosecution
evidence, the Defence teams on their own part led evidence in locations like Pendembu and
Giema in Kailahun District, Makali, Makari and Makeni in Bombali District, which are not

specifically pleaded in the Indictment.

119. During the Rule 98 stage, the Accused never complained about the Prosecution

having led evidence of crimes in locations not specifically pleaded in the indictment®®

77 prosecutor v. Bagosera et al., ICTR-98-41-AR73, “Decision on Aloys Ntabakuze’s Interlocutoy Appeal
on Questions of Law Raised by the 29 June 2006 Trial Chamber I Decision on Motion for Exclusion of
Evidence,” 18 September 2006, para.27(2).

M8 prosecutor v. Bagosera et al., 1ICTR-98-41-AR73, “Decision on Aloys Ntabakuze’s Interlocutoy Appeal
on Questions of Law Raised by the 29 June 2006 Trial Chamber 1 Decision on Motion for Exclusion of
Evidence,” 18 September 2006, para.27(3).

279 prosecutor v. Ntakirutimana, ICTR-96-10-A, “Judgement” , Appeals Chamber, 13 December 2004, para.
25; see also Prosecutor v. Naletilic and Martinovic, 1T-98-34-A, “Judgement”, Appeals Chamber, 3 May
2006, para. 25.

280 Qee Prosecutor v. Issa Sesay,Morris Kallon and Augustine Gbao, Case No. SCSL-2004-15-T-645,
“Skeleton Argument in Support of Oral Motion for Judgement of Acquittal Pursuant to Rule 98”, 25
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apart from Kallon whose only complaint was that the burning of Koidu (Count 14) was not
pleaded in the indictment.?®' An accused’s submissions at trial, for example, a motion for
acquittal, may assist in assessing to what extent the Accused was put on notice of the

Prosecution’s case and was able to respond to the Prosecution’s allegations.?*

120. The Trial Chamber is not precluded from considering for findings of guilt or
otherwise, evidence of acts or omissions in locations not specifically pleaded with regard to
particular counts. This should be considered on a case by case basis taking into account all
relevant factors in each case. In Brima et al, Trial Chamber II in the exercise of its
discretion, accepted the pleadings and considered evidence on the sexual slavery, child
soldier and enslavement, Counts 9, 12 and 13, for findings of guilt or otherwise, in the
absence of specificity with respect to locations. This decision was based on the ground that
the Defence had not specifically objected to the said counts for lack of specificity with

respect to locations.?®* The Appeals Chamber did not interfere with this decision.”®

121. The Prosecution requests the Trial Chamber to consider and to make findings of
guilt or otherwise, with regard to locations not specifically named in the Indictment, but
covered by the use of the phrases, “locations in ... District including” or “locations
including.” Alternatively, but without prejudice to the above submissions, the Prosecution,
relies on the evidence regarding locations not pleaded in the Indictment, as evidence of
consistent pattern of conduct, and widespread or systematic attacks against a civilian
population. Rule 93(A) of the Rules provides that “Evidence of a consistent pattern of
conduct relevant to serious violations of international humanitarian law under the statute
may be admissible in the interests of justice.” Thus, evidence of crimes outside the scope of
the Indictment are admissible in establishing a consistent pattern of conduct.”® The Brima

et al Trial Judgement held that evidence of crimes which occurred in locations not charged

September 2006; Prosecutor v. Issa Sesay, Morris Kallon and Augustine Gbao, Case No. SCSL-2004-15-T-
648, “Revised Skeleton Motion for Judgement of Acquittal of the Second Accused Morris Kallon,” 27
September 2006; Prosecutor v. Issa Sesay,Morris Kallon and Augustine Gbao, Case No. SCSL-2004-15-T-
644, “Skeletal Argument for Oral Submission Under Rule 98,” 25 September 2006; Trancript 16 October
2006.

2! Trancript 16 October 2006, p. 49-50.

%2 prosecutor v. Bagosera et al, ICTR-98-41-T, “Decision on Ntabakuze Motion for Exclusion of
Evidence,” 29 June 2006, para.6.

23 Brima et al Trial Judgement, para.41.

%4 Brima et al Appeal Judgement, para.49.

285 Richard May and Marieke Wierda (2002), International Criminal Evidence, Transnational Publishers, Inc.,
Ardsley, New York, 2002, pg 106, para. 4.32.
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in the indictment may support proof of the existence of a widespread or systematic attack

on a civilian population.286

26 Byima et al Trial Judgement, para. 37.
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IV. CONTEXTUAL ELEMENTS OF ARTICLES 2, 3 AND 4 OF THE STATUTE
122.  The legal aspects of the contextual elements of Articles 2, 3 and 4 of the Statute
were established in the preceding cases, mainly in the AFRC and in the CDF trial and

appeal judgernents.287

A. Article 2 of the Statute: Crimes Against Humanity

123. The Accused are charged with seven counts of crimes against humanity pursuant to
Article 2 of the Statute: extermination (Count 3), murder (Count 4 and 16), unlawful
killings (Count 16), rape (Count 6), sexual slavery (Count 7), enslavement (Count 13) and

other inhumane acts (Count 8 and 11).

124.  Article 2 of the Statute is entitled ‘Crimes against humanity’ and provides as
follows:
The Special Court shall have power to prosecute persons who committed the

following crimes as part of a widespread or systematic attack against
any civilian population. ...

125. Contrary to its ICTY and ICTR counterpart Article 2 of the Statute does not require

such crimes to have been committed “during armed conflict™**®

or “on national, political,
ethnic, racial or religious grounds”zsg, nor is it necessary that the perpetrator had

“knowledge of the attack”, as required in the ICC Statute.**’

a) Context Elements

126. In relation to any crime against humanity the Prosecution must prove the following
elements: (i) there must be an attack; (ii) it must be widespread or systematic; (iii) and
directed against any civilian population; (iv) the acts of the accused must be part of the
attack; (v) and the accused must have knowledge that his acts constitute part of a

widespread or systematic attack directed against a civilian population.291

27 Brima et al Trial Judgement, paras 210-258.

288 [CTY Statute, Article 5.

29 |CTR Statute, Article 3.

290 jCC Statute, Article 7.

21 Brima et al Trial Judgement, paras 213-222; Fofana et al Trial Judgement, para. 110, and paras 111-121;
see also Prosecutor v Brima, Kamara, Kanu, SCSL-04-16-T-469, “Decision on Defence Motions for
Judgment of Acquittal Pursuant to Rule 98”7, 31 March 2006, (“Brima et al Decision on Motion for
Acquittal”) para. 42; Oral Decision on the RUF motions for judgment of acquittal, rendered on 25 October
2006, Transcript 25 October 2006, (“Sesay et al Decision on Motion for Acquittal”) p. 14, referring to
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127. In both the AFRC and CDF trial judgements the Trial Chambers held that an
‘attack’ is defined as a “campaign, operation or course of conduct directed against a
civilian population and encompasses any mistreatment of the civilian popula‘[ion”.292 Both
judgements also found that the concepts of ‘attack’ and ‘armed conflict’ are distinct,

although an attack in the sense of Article 2 may be part of an armed conflict.”?

However,
an attack is not limited to the use of armed force, but encompasses any mistreatment of the

g . 4
civilian populatlon.29

128. 1t is settled that “widespread” refers to the scale of the attack and the number of
victims, while the “systematic” refers to the organized nature of the acts of violence and the
improbability of their random occurrence>” and that these requirements are disjunctive.296
It is the attack itself and not the individual acts of the accused that must be widespread or
systematic.297 When establishing that there was an attack against a particular civilian
population, it is irrelevant whether the other side in a conflict also committed crimes

against a civilian population.298

129, The mens rea element is satisfied if the accused had knowledge of the general
context in which his acts occurred and of the nexus between his acts and that context,299 in
addition to the requisite mens rea for the underlying offence or offences with which he is

charged.3 00

Prosecutor v. Norman, Kondewa, Fofana, SCSL-04-14-T-473, Decision on Motions for Judgement of
Acquittal pursuant to Rule 98”, 21 October 2005, (“Norman et al Decision on Motion for Acquittal”), paras
56-59.

22 prima et al Trial Judgement, para. 214. Similarly: Fofana et al Judgement, para. 111. Both referring to
Kunarac Appeal Judgement, paras 82-89; Akayesu Trial Judgement, para. 581; Limaj Trial Judgement, para.
182; Naletili¢ and Martinovi¢ Trial Judgement, para. 233.

29 Brima et al Trial Judgement, para. 214. Similar: Fofana et al Trial Judgement, para. 111; referring to
Vasiljevi¢ Trial Judgement, para. 30; Kunarac Appeal Judgement, para. 86.

2% imaj Trial Judgment, para. 182.

5 Brima et al Judgement, para. 215; F ofana et al Judgement, para. 112; Blaski¢ Appeal Judgment, para. 101;
Tadié Trial Judgement para. 646.

26 gunarac Appeal Judgment, para. 95: Kordi¢ and Cerkez Appeal Judgment para. 93.

»7 Blaskié¢ Appeal Judgment, para. 101.

%8 gunarac Appeal Judgment, paras 87-88.

2 kunarac Appeal Judgment, para. 102.

3 Kunarac Appeal Judgment, para. 102.
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130. The evidence adduced proves a pattern of attacks and campaigns led by the RUF

b) Evidentiary Basis

alone or in conjunction with the AFRC, throughout Sierra Leone, in particular in
strategically important areas. The campaigns were massive, frequent, large-scale actions
and they were “carried out collectively with considerable seriousness and directed at
multiple victims.”®' During the Indictment period civilians were systematically killed,
mutilated, or otherwise injured in order to terrorize and subdue the civilian population.3 02
Adults and children were massively and systematically enlisted into the RUF and used in
hostilities or for other military purposes in order maintain and enforce the manpower of the
RUF and AFRC forces.’” Civilians were captured and used for forced labour to carry loads
of ammunition, looted goods, food and other material, to farm, to mine diamonds, and other
labour. Due to lack of manpower the RUF and AFRC were completely reliant on these
forms of forced labour. Although it is not a legal requirement that the crimes were
supported by a policy or plan, it can be relevant to establish the widespread or systematic
nature of the attack and that it was directed against a civilian population.304 In the CDF case
the Appeals Chamber found that. as a matter of law, a military attack can coexist with an

attack directed against a civilian population.305

131. In order to evaluate whether such attacks were ‘widespread’ or ‘systematic’ the
targeted population as well as “the means, methods, resources and result of the attack upon
the population” need to be identified.>°® The evidence shows that the campaigns and attack

lead by the RUF and AFRC, were well organised at the highest Jevel, followed a regular

1 gkayesu Trial Judgement, para. 580; Kayishema and Ruzindana Trial Judgement, para. 123; Kunarac
Appeals Judgement, para.94; Tadi¢ Trial Judgement, para. 648.

302 Exhibit 163, UNOMSIL - Human Rights Situation Report and Preliminary Technical Assistance Needs
Assessment, 19 July 1998 (19185-19188), pp. 19186-19187. (‘UNOMSIL Human Rights Report 1998”).
303 Exhibit 155, Fourth Secretary General Report, 1998, para. 28., Exhibit 158, Humanitarian Situation
Report, 1999, p. 4 (19112), Exhibit 162, Sixth Report of the Secretary-General on the United Nations
Observation Mission in Sierra Leone. 4 June 1999 (8/1999/645) {paras 19-20 and 28-33 (19171-19173)],
(“Exhibit 162, Sixth UNOMSIL Report 1999”), para 32, Exhibit 175, Human Rights Watch Report
“Sowing Terror, Atrocities against Civilians in Sierra Leone”, Vol. 10, No. 3(A), July 1998, [p. 4 (19437) and
Section entitled: Killings, Mutilations, Sexual Abuse, and Enslavement by the AFRC/RUF in Human Rights
Abuses Committed by Members of the AFRC/RUF, pp. 15-23 (19448-19456)], (“Exhibit 175, HRW Report
1998”), pp. 21-23 (19454-19456); Exhibit 177, Amnesty International, "Sierra Leone: Childhood - A
Casualty of Conflict”, Al Index: AFR 51/69/00, 31 August 2000 (“Al Report 2000”), pp. 3-7, 16-18 (19542-
19546, 19555-19557).

34 [ imaj Trial Judgement, para. 184; Blaskic Appeal Judgement, paras 100, 1205 Kunarac Appeal
Judgement, para. 98.

305 Fofana et al Appeal Judgement, para. 252.

396 gunarac Appeal Judgement, para. 95.
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pattern307 and were carried out pursuant to a pre-conceived plan and policy,308 and were not
isolated or random acts.3® International human rights organisation as well as the UN
repeatedly defined the attacks by RUF and AFRC forces as “systematic and widespread
perpetration of multiple forms of human rights abuse against the civilian population...”
Numerous human rights reports gave accounts of the systematic manner in which human
rights abuses by RUF occurred,’'? especially in the years 1997°'! 1998*'? and 1999°".
During the AFRC/RUF Junta period, from May 1997 to February 1998, the violence
against civilians came close t0 what could be considered as a “state-sponsored” campaign
against opponents.3 14 A fter the ECOMOG intervention in February 1998, when the AFRC
and RUF forces retreated from and re-attacked different strategic locations, including the
capital in January 1999, the violence became more cruel and aimed at punishing “disloyal”
civilians or deterring them from supporting the government. The violence in Sierra Leone
lead the Security Council to determine in its Resolution 1132, dated 8 October 1997 that
the “situation in Sierra Leone constitutes a threat to international peace and security in the

region.”315

132.  The evidence leaves no doubt that the civilian population was the primary object of
these campaigns, as reflected in the testimonies that follow and in numerous human rights

and situation meports.316 Mutilations, killings, burning, and other forms of destruction of

307 Exhibit 161, Third Progress Report of the Secretary-General on the United Nations Observer Mission in
Sierra Leone, /6 December 1998, (S/1998/1176)[ PARAGRAPH 18 (19150), 32 AND 36-37 (19153-19154)]
(“Third UNOMSIL Report 1998”), para. 36; Exhibit 163, UNOMSIL - Human Rights Situation Report and
Preliminary Technical Assistance Needs Assessment, 19 July 1998 (19185-19188), pp. 19186-19187.
(“UNOMSIL Human Rights Report 1998”), (19187); Kunarac Trial Judgement, para. 429; Kunarac
Appeal Judgement, para. 94.

398 Akayesu Trial Judgement, para. 580; Kayishema and Ruzindana Trial Judgement, para. 123; Kunarac
Appeals Judgement, para.94; Tadi¢ Trial Judgement, para. 648.

309 T4dié Trial Judgement, para. 649.

310 Exhibit 174, HRW Report 1999, pp. 10-11, (19378-19379); Exhibit 176, Al Report 1998, pp. 15-16
(19493-19494) and 19-22 (19497-19500); pp. 19-22; Exhibit 178, US State Department Report 1998, p. 3
(19583).

311 B g, Exhibit 178, US State Department Report 1998, pp. 3-9 (19583-19589).

312 Byhibit 159, First UNOMSIL Report 1998, para. 36 (19122); Exhibit 161, Third UNOMSIL Report 1998,
para. 36 (19154). See also: Exhibit 163, UNOMSIL Human Rights Report 1998, p. 19188.

313 Exhibit 162, Sixth UNOMSIL Report 1999, para. 32.

314 Bxhibit 178, US State Department Report 1998, pp. 1-3 (19581-19583); Exhibit 181, Report of the NGO
No Peace Without Justice, Conflict Mapping in Sierra Leone, 10 MARCH 2004 (“NPWJ Conflict
Mapping”), p. 24245.

315 Exhibit 153, Security Council Resolution 1132, p. 2. (19078)

316 Exhibit 147, UNOMSIL Human Rights Assessment 1999, pp. 4-6 (19044-19046); Exhibit 160, Second
UNOMSIL Report, 1998, para. 22 (19136); Exhibit 162, Fourth UNOMSIL Report, 1998, para. 31 (19172);
Fxhibit 174, HRW Report 1999, pp. 10-11, (19378-19379); Exhibit 174, HRW Report 1999, pp. 29, 33-34,
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property and abductions, rape and other forms of sexual violence aimed at terrorizing,
punishing and deterring civilians from supporting the democratically elected government of
President Kabbah and to ultimately control the captured areas and suppress its population.
During attacks, especially when civilians were mutilated they were told that this was a
punishment for voting for the government and that they should go to President Kabbah to
get new hands,’!” as described in detail in the evidence section of Counts 10 and 11, below.
The vast majority of the evidence shows that the victims were civilians*'® and only a hand-
full of the witnesses mention that combatants were targeted as well.’!" Even if there were
non-civilians amongst the targeted population, this does not change the civilian character of
that population.m Further, the means and methods used in the course of the attack, for
instance, disguising RUF combatants as ECOMOG soldiers or misinforming civilians that
ECOMOG was back in control in specific areas in order to lure civilians from their hidings
in the bush to their villages,321 the status and number of the victims, and the nature of the

crimes committed in course of the attack, clearly indicate the civilian nature of the targeted

(19397, 19401-19402); Exhibit 175, HRW Report 1998, pp. 17-19 (19450-19452); Exhibit 176, Al Report
1998, pp. 19-22 (19497-19500); Exhibit 178, US State Department Report 1998, 3 (19583): “Since 1991 the
RUF waged an armed rebellion marked by violent attacks against civilians.” Further, in the AFRC Trial
Judgement the Trial Chamber found that “it is established beyond reasonable doubt that a widespread or
systematic attack by AFRC/RUF forces was directed against the civilian population of Sierra Leone at all
times relevant to the Indictment.”, para. 224.
37 TF1-179, Transcript 27 July 2005, pp. 38-41; Exhibit 119, TF1-334, Transcript from AFRC Trial,
Transcript 23 May 2005, pp. 83-84; TF1-213, 2 March 2006, pp. 16-17. TF1-197, Transcript 22 October
. 16; TF1-172, Transcript 17 May 2005 p. 24- 25; TF1-172, Transcript 17 May 2005, p. 13-14.

Exemplary: TF1-015, Transcript 27 January 2005, p. 95 (lines 17-25): “A. Everybody was panicking and
they were all civilians. 1 didn't see anything with them. Q. Did you observe any weapons on any of the
civilians running away? A. | didn't see any weapon. Q. To the best of your knowledge were any of the
civilians you saw running away participants in the shooting? A. To my own knowledge I didn’t see anybody
with weapon and I didn't see anybody shooting among the civilians.”

3 and Exhibit 59a, TF1-023,
Transcript from AFRC Trial, Transcript 09 March 2005, p. 36.
320 Tadié Appeal Judgement, para. 644.

g o TF1-217, Transcript 22 July 2004, pp. 9-15 and 32; Exhibit 119, TF1-334, Transcript from AFRC
Trial, Transcript 14 June 2005, pp. 12-13 and—
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population.322 The more detailed comments in the section on Counts 15 to 18, in particular
paragraphs 1119 to 1123 and 1136 make clear that this was also the case for the UN

peacekeepers and military observers who were attacked and taken hostage by the RUF in

May 2000.

133. The fact that certain areas of Sierra Leone were more affected than others by the
attacks of the RUF and AFRC, and that in certain areas, such as Kailahun, the RUF
stronghold, civilians were less exposed to violence than those in other areas, does not rule
out an attack against the civilian population. The attacks need not be directed against the
“entire population of the geographical entity in which the attack took place”, since it is
enough to show “that a sufficient number of individuals were targeted” or “that they were
targeted in such a way as to satisfy the Chamber that the attack was in fact directed against
a civilian “population”, rather than against a limited and randomly selected number of
individuals” 3% The evidence shows that civilians were especially targeted for two major
reasons: if they lived in areas controlled by the opposing party as a way to punish and
deter, as shown clearly in the following sections on Count 1 to 11, or because they were
needed as workforce in forced labour, as sex slaves or for military reinforcement, as set out

in the sections on Count 9 and 12 to 13.

134. The evidence further shows that the necessary nexus between the act of the accused
and the attack existed, since the acts of the accused need only form part of the attack,
viewed objectively,324 by their nature or conse:quences.325 The three Accused were amongst
the most senior commanders of the RUF and, during the Junta period, of the AFRC and
RUF Junta. The evidence adduced shows that the three Accused in their respective
functions as RUF commanders, by their acts and omissions, were part of the widespread
and systematic attack on the civilian population and that their acts were not isolated or
random.>2® They were in positions of command where the alleged crimes occurred, they

were involved in the planning and carrying out of some of the alleged crimes and they

322 prima et al Trial Judgement, paras 218-219; referring to Gali¢ Appeal Judgement, footnote 437, Blaski¢
Appeal Judgement, fn. 220.

25 prima ef al Trial Judgement, para. 217; Kunarac Appeal Judgment, para. 90; Limaj Trial Judgment, para.
187.

324 Limaj Trial Judgment, para. 188.

325 Bpdanin Trial Judgment, para. 132.

326 1bid.
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formed part of a joint criminal enterprise that had the ultimate goal to gain control over
Sierra Leone. There is no need to show that they committed the acts “in the midst of the
attack”.3?” Viewed objectively, by their nature or consequences, their acts clearly formed
part of the RUF campaign.3 28 1y casu, reliable indicia of a nexus existed, especially “the
nature of the events and circumstances surrounding the perpetrator’s acts; the temporal and
geographic proximity of the perpetrator’s acts with the attack; and the nature and extent of

the perpetrator’s knowledge of the attack when he commits the acts.””

135. As to the mens rea requirements, all three Accused, due to their senior position
within the RUF and the Junta hierarchy, had not only understood the “greater dimension of
criminal conduct”?, they were aware that a widespread or systematic attack on the civilian
population was taking place and that their action was part of this attack.>>! Even more, they
shared the purpose or goal behind the attack.>>? The accused’s motives are irrelevant and
they need only know that his or her acts are parts thereof.>>* In the CDF case the Appeals
Chamber underlined that the purpose for which a party is fighting is not decisive for the
determination of the general requirements for crimes against humanity.334 Further, crimes
against humanity may be committed for purely personal reasons>>> and it does not matter
whether the accused intended his acts to be directed against the targeted population or
merely against his victim.>*® Thus, the alleged acts enslavement committed by the Accused
in relation with “private rnining”337 or “private farrning”338 or of forced marriage and

sexual slavery,339 qualify as crimes against humanity.

27 Ibid.

328 Limaj Trial Judgment, para. 188.

329 pima et al Trial Judgement, para. 220; referring to Tadi¢ Appeal Judgement, paras 632.

330 puosecutor v. Bagilishema, ICTR-95-1A-T, “Judgement”, (“Trial Judgment”) Trial Chamber, 7 June 2001,
para. 94; Limaj Trial Judgment, para. 190.

B prima et al Trial Judgement, para. 221, referring to Kunarac Appeal Judgement, para. 121; Tadic Appeal
Judgement, para. 255.

32 pima et al Trial Judgement, para. 222; Kordi¢ and Cerkez, Appeal Judgment, para. 99; Kunarac Appeal
Judgment, para. 103; Blaskié Appeal Judgment, para. 124.

33 [ imaj Trial Judgement, para. 190; T adi¢ Appeal Judgment, paras 248-272; Kunarac Appeal Judgment,
para. 103.

34 pofana et al Appeal Judgement, para. 249.

35 Kordié & Cerkez, Appeal Judgment, para. 99; Kunarac Appeal Judgment, para. 103 (footnotes omitted);
Blaski¢ Appeal Judgment, para. 124.

336 Kynarac Appeal Judgment, para. 103.

%7 TF1-367, Transcript 22 June 2006, Closed Session, pp. 49-52. Exhibit 119, TF1-334 Transcript from
AFRC Trial, Transcript 17 May 2005, pp. 40-44, 53-57.
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136. The evidence establishes the widespread and systematic nature of the attack against

¢) Conclusion

the civilian population for the entire period of the Indictment, taking into consideration the
frequency of the attacks, the prolonged period of the campaigns, and the vast territorial
areas and the high number of civilian victims affected and the regular pattern of crimes,
which clearly reflected a plan and purpose. It is also beyond reasonable doubt that the

Accused knew that their conduct formed part of this widespread or systematic attack.

B. Article 3 of the Statute: Violations of Article 3 Common to the Geneva Conventions
and of Additional Protocol I1

137. The Accused are charged with six counts of violations of Article 3 Common to the
Geneva Conventions (“Common Article 3”) and of Additional Protocol II, pursuant to
Article 3 of the Statute: acts of terrorism (Count 1), collective punishments (Count 2),
violence to life, health and physical or mental well-being of persons, in particular murder
(Count 5 and Count 17), outrages upon personal dignity (Count 9), violence to life, health
and physical or mental well-being of persons, in particular mutilation (Count 10), pillage

(Count 14), and the taking of hostages (Count 18).

a) Context Elements

138, The contextual elements of Article 3 of the Statute have been established by this
Court as the following: 1) an armed conflict existed at the time of the alleged violation of
Common Article 3 or Additional Protocol II; 2) a nexus existed between the alleged
violation and the armed conflict; and 3). the victim was a person taking no direct part in the

hostilities at the time of the alleged violation.**

139. The alleged acts of the Accused must be committed in the course of an armed

conflict, and that “it is immaterial whether the conflict is internal or international in

8 DIS-178 Transcript 19 October 2007, pp. 5-7 and DIS-117 Transcript 5 October 2007, p. 18; TF1-108,
Transcript 7 March 2006, pp. 104-105. TF1-330, Transcript 14 March 2006, pp. 24-25, 27, 28, 30-31; DIS-
302, Transcript 27 June 2007, pp. 7-9.

339 TF1-366, Transcript 8 November 2005, Closed Session, pp. 72-76; TF1-141, Transcript 11 April 2005, pp.
90-95; , TF1-108,
Transcript 9 March 2006, pp. 4-6.

340Brima et al Trial Judgement, paras 243-254; Fofana et al Trial Judgement, para. 122; Sesay et al Decision
on Motion for Acquittal, p. 15 (lines 3- 7).
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341 . . . .
nature.”””" Further, under Common Article 3, “an armed conflict exists whenever there is a
resort to armed force between states or protracted armed violence between governmental

authorities and organized armed groups or between such groups within a state™*?

and
international humanitarian law applies from the initiation of such armed conflicts until a
general conclusion of peace is reached or a peaceful settlement is achieved.*® Protocol II to
the Geneva Conventions applies if an armed conflict took place in a state “between its
armed forces and dissident armed forces or other organized armed groups; and [t]he
dissident armed forces or other organized groups: (ii) Were under responsible command,;
(iii) Were able to exercise such control over a part of their territory as to enable them to

carry out sustained and concerted military operations; and (iv) Were able to implement

Additional Protocol 11.2*

140. In addition, for an offence to fall within the scope of Article 3 of the Statute, a
sufficient link must exist between the alleged violation and the armed conflict. The nexus is
satisfied where the perpetrator acted in furtherance of, or under the guise of, the armed
conflict.**® This is, for example, the case if the perpetrator was a combatant, if the act can
be said to have served a military campaign, and if the crime was committed as part of, or in
the context of, the perpetrator’s official duties.>*® Further, “[bJoth Common Article 3 and
Additional Protocol II protect only those persons who take no active or direct part in the
hostilities, and those who have ceased to take part therein and are therefore placed hors de
combat by sickness, wounds, detention or any other cause. To fulfil this requirement, the
Prosecution must prove the relevant facts of each victim with a view to ascertain whether

that person was actively involved in the hostilities at the relevant time.”"’

31 Sesay et al Decision on Motion for Acquittal, p. 15, referring to Norman et al Decision on Motion for
Acquittal, para. 68, citing, inter alia, Kunarac Appeal Judgement, paras 57-58.

342 Brima et al Trial Judgement, para. 243; Fofana et al Trial Judgement, para. 124 and para. 128; Tadic
Appeal Decision on Jurisdiction, para. 70.

3 Brima et al Trial Judgement, para. 245; Kunarac Appeal Judgement, para. 57.

3% Fofana et al Trial Judgement, para. 126, referring to Akayesu Trial Judgement, para. 623; Rutaganda Trial
Judgement, para. 95; Musema Trial Judgement, para. 254.

35 Brima et al Trial Judgement, para. 246; Fofana et al Trial Judgement, para. 129; Kunarac Appeal
Judgement, para. 58; Tadi¢ Appeals Chamber Jurisdiction Decision, para. 70; Rutaganda Appeal Judgement,
para. 570.

%6 prima et al Trial Judgement, para. 247 (footnotes omitted), referring inter alia to Kunarac Appeal
Judgement, paras 58-59.

7 Brima et al Trial Judgement, para. 248, referring to Tadi¢ Trial Judgement, para. 615; Semanza Trial
Judgement, para. 365; Halilovi¢ Trial Judgement, para. 32. See also: Fofana et al Trial Judgement, paras 131-
135.
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141. The existence of an armed conflict during the Indictment period is not in question,

b) Evidentiary Basis

since judicial notice had been taken of the fact that a state of war existed in Sierra Leone
between 1991 and 2002 involving the RUF, AFRC and CDF.>* The AFRC Trial Chamber
found that the conflict was of a non-international character.’®® The same Trial Chamber
found that the “armed conflict continued along the same lines after the ECOMOG
intervention which saw the Kabbah government reinstated.”>? It further held that the “May
1999 Ceasefire Agreement and the July 1999 Lomé Peace Treaty both provided for the
cessation of the armed conflict, which did not eventuate.”>>! Documentary evidence shows

that attacks by AFRC and RUF forces continued throughout 1999.3%

142. The evidence shows that the crimes were closely related to this conflict. The crimes
alleged in Counts 1, 2, 5, 9, 10, 14 and 18 were committed in furtherance of or under the
guise of the armed conflict.>®* The evidence also proves that the acts of terrorism, the
collective punishments and the extreme violence to life, health and physical or mental well-
being of persons, in particular mutilations and murder as well as the systematic sexual
violence, the pillage and the taking of hostages of UN peacekeepers and military observers
were part of the RUF war efforts. The armed conflict played a substantial part in the
perpetrators’ ability to commit these offences even if they did not necessarily occur when

fighting was actually going on or at the scene of combat.”**

143. It has been shown above, that the vast majority of the victims of these offences

were civilians. It was part of the war strategy of the RUF and the AFRC to target

38 judicial Consequential Notice Order, Annex A, p. 11991; endorsed in Brima et al Trial Judgement, para.
249.

349 prima et al Trial Judgement, para. 251, referring to the test applied in Tadi¢, Appeal Judgement, para. 84.
350 Brima et al Trial Judgement, para. 252; see also: Exhibit 181, NPWIJ Conflict Mapping, pp- 24247-24251.
351 Brima et al Trial Judgement, para. 253 (footnotes omitted).

352 Gee: Exhibit 162, Fourth UNOMSIL Report 1999, paras 19-20; Exhibit 181, NPWI Conflict Mapping, pp.
24252-24254.

383 prima et al Trial Judgement, para. 246; Sesay et al Decision on Motion for Acquittal, p. 14-15; Kunarac
Appeal Judgement, para. 58; Rutaganda Appeal Judgement, para. 570.

354 poima et al Trial Judgement, para. 243; Sesay et al Decision on Motion for Acquittal, p. 14; Kunarac
Appeal Judgement, para. 58; Rutaganda Appeal Judgement, para. 570.
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specifically civilians who lived in captured areas in order to deter, punish and control the

civilian population and to demoralize the other party.**’

¢) Conclusion

144. The evidence establishes the existence of an armed conflict at the time of the
alleged violations of Common Article 3 or Additional Protocol II as well as the existence of
a link between the alleged violation and the armed conflict. It is further established that the
victims of these crimes were in their vast majority persons taking no direct part in the

hostilities at the time of the alleged violation.

C. Article 4 of the Statute: Other Serious Violations of International Humanitarian
Law

145. The Accused are charged with two counts of ‘other serious violations of
international humanitarian law’ pursuant to Article 4(b) and (c) of the Statute, namely
conscripting or enlisting children under the age of 15 years into armed forces or groups, or
using them to participate actively in hostilities (Count 12) and intentionally directing
attacks against personnel involved in a humanitarian assistance or peacekeeping mission

(Count 15).

146.  Article 4 of the Statute possesses the same chapeau requirements as Article 3 of the
Statute,”® in particular the existence of an armed conflict at the time of the alleged

violation and of a nexus between the alleged violation and the armed conflict.*’

147.  The Prosecution therefore refers to the evidentiary findings and conclusion set out

above.

%% TF1-179, T. 27 July 2005, pp. 40-42; Exhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 23
May 2005, pp. 83-84; TF1-213, 2 March 2006, pp. 16. TF1-197, Transcript 22 October 2004, p. 16; TF1-172,
Transcript 17 May 2005 p. 24- 25; TF1-172, Transcript 17 May 2005,

Brima et al Trial Judgement, para. 257.
37 Fofana et al Trial Judgement, paras 138-139; Sesay et al Decision on Motion for Acquittal, p. 16.
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V. MODES OF LIABILITY 7

148. The evidence establishes the responsibility of the three Accused under Articles 6(1)
and 6(3) of the Statute for the eighteen counts in the Indictment. The recognition in the
Statute that individuals may be held criminally responsible for their participation in the
commission of offences in any of several capacities is in clear conformity with general
principles of criminal law.>*® The Statute does not make any legal distinction between the
different modes of participation and the consequences of engaging in any of the mentioned

forms of participation entails equal criminal liability.**

A. Planning, Instigating, Ordering, Committing and Aiding and Abetting: Article 6(1)
of the Statute

a) Planning

149. To secure a conviction for planning a crime, the Prosecution must show that: (1) the
accused, either alone or in concert with others, designed or organized the commission of
the actus reus of a crime which was subsequently perpetrated.360 The criminal conduct
designed constitutes one or more statutory crimes that are later perpetra’ced3 %! by another

person°®” and can be an acts or omissions;*®

(2) the planning was a factor substantially
contributing to the criminal conduct;*** and (3) the accused acted with direct intent, or was
aware of the substantial likelihood that a crime would be committed in the execution of the

plan.3 65

150. It needs to be established that the Accused, directly or indirectly, intended the crime

in question to be committed.®® The required mens rea is that of intent or recklessness.*®’

The accused may be held criminally responsible for “planning” crimes that are committed

358 prosecutor v. Delalic et al. (Celebici), IT-96-21-A, ‘Judgement’, Trial Chamber, 16 November 1998, para.
321.

33 Antonio Cassese, “International Criminal Law”, Oxford University Press, 2003, at p. 180. The ICTY and
ICTR adopt a purposive approach, wherein they sought to establish the object and purpose of the provisions
of the Statute as opposed to narrow construction. See e.g. Tadic Appeal Chamber Judgement, para. 189.

30 Brima Decision on Motion for Acquittal, para. 284, Akayesu Trial Judgement, para. 480.

38! Kordié and Cerkez Appeals Judgement, para. 26 ; Kordi¢ and Cerkez Trial Judgement, para. 386; Limaj
Trial Judgement, para. 513; Akayesu Trial Judgement, para. 473.

362 Bagilishema Trial Judgement, para. 30.

383 Kordié¢ and Cerkez Appeal Judgement, para. 31.

364Ibid., para. 26; Bagilishema Trial Judgement, para. 30; Staki¢ Rule 98bis Decision, paras. 103-104.

365 Brima Decision on Motion for Acquittal, para. 284; Kordi¢ and Cerkez Appeal Judgement, paras. 29, 31.
366 Brdanin Trial Judgement, para. 268.

387 Blaski¢ Trial Judgement, para. 267.
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in the execution of his plan, even if those crimes were not part of the plan, provided that he

was aware of the substantial likelihood of their being committed.*®®

151. There may be different levels of culpability for “planning”, depending on levels of
command.’®® A superior commander, for example, may determine the overall strategy
whereas the field commander may have substantial discretion in determining his or her
tactical plan in accordance with the superior commander’s operational requirements. An
accused may be held liable on the basis of planning alone, but may additionally be liable
under other modes of liability where the evidence supports such a finding. In these
circumstances, the accused’s involvement in planning the crime at least constitutes an

aggravating factor.””

b) Instigating
152. In order to secure a conviction for instigating a crime, the Prosecution must show
that: (1) the actus reus of a crime was performed by a person other than the accused; (2) the
accused prompted the person to commit an offence punishable under the Statute,””! in the
sense that the conduct of the accused was a factor substantially contributing to the conduct
of the other person;372 and (3) the accused acted with direct intent, or was aware of the

substantial likelihood that a crime would be committed in response to his prompting.3 &

153.  There must be a causal connection between the instigation and the execution of the
crime, but this connection need not amount to a conditio sine qua non.>™ Instigation can be

express or implied, and can also occur by omission rather than by a positive act, provided

38 Kordi¢ and Cerkez Appeal Judgement, para. 30; Tadi¢ Trial Judgement para. 692.

369 Kupreskié Trial Judgement, para. 862, where a commander that has been held criminally liable for passing
orders from his superiors to his subordinates is also considered to have “assisted in the strategic planning of
the whole attack.”

370 Brdanin Trial Judgement, para. 268.

1Y Ori¢ Trial Judgement, para. 270.

372 gkayesku Trial Judgement, para. 482; Blaski¢ Trial Judgement, para. 280; Brdanin Trial Judgement, para.
269; Rutaganda Trial Judgement, para. 38 ; Prosecutor v. Strugar, IT-01-42-T, “Decision on Defence Motion
Requesting Judgement of Acquittal Pursuant to Rule 98 bis”, Trial Chamber, 21 June 2004, para. 86; Kvocka
et al. Trial Judgement, para. 252; Naletili¢ and Martinovi¢ Trial Judgement, para. 60; Brdanin Trial
Judgement, para. 269; Kordi¢ and Cerkez Appeal Judgement, para. 27.

373 Brima Decision on Motion for Acquittal, para. 293; Kordi¢ and Cerkez Appeal Judgement, paras. 32;.

74 Blaski¢ Trial Judgement, para. 280; Tadié¢ Trial Judgement, para. 688; Kvocka Trial Chamber Judgement,
para. 252; Celebié¢i Trial Judgement, para. 327; Kordi¢ and Cerkez Trial Judgement, para. 387, Also see
Antonio Cassese, International Criminal Law, Oxford University Press, 2003, page 190; Galié Trial
Judgement, para. 168; Akayesu Trial Judgement, para. 482
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that the accused intended to cause the direct perpetrator to act in a particular way and, in

375

fact, had that effect.”’> A superior’s persistent failure to prevent or punish crimes by his

subordinates can also constitute instigation.3 7

154. For the mens rea to be fulfilled, it is necessary that the accused intended to provoke
or induce the commission of the crime, or was aware of the substantial likelihood that the
commission of a crime would be a probable consequence of his acts or omissions.*”’
Consequently, as in the case of “planning”, the accused may be held criminally responsible
for “instigating” crimes that are committed in the course of executing the instigated crime,
even if the accused did not intend to instigate such crimes, so long as he was aware of the
substantial likelihood of their being committed.>”® Accordingly, the required mens rea is

that of intent or recklessness.’”

¢) Ordering
155. In order to secure a conviction for ordering a crime, the Prosecution must
demonstrate that: (1) the actus reus of the crime was performed by a person or persons
other than the accused, with or without the participation of the accused; (2) the
perpetrator(s) acted in execution of an express or implied order given by the accused to a
subordinate or other person over whom the accused was in a position of authority; and (3)
the accused issued the order with direct intent, or was aware of the substantial likelihood

that a crime would be committed in the execution of the order.>®

156.  An accused may be held liable for orders given within regular military formations
as well as irregular bodies, such as paramilitary forces, in which there is no de jure

superior-subordinate relationship, provided the accused is vested with an authority that

375 Blaskié Trial Judgement, para 280; Brdanin Trial Judgement, para. 269.

376 Blaski¢ Trial Judgement, para. 337.

377 Brdanin Trial Judgement, para. 269; Kordi¢ and Cerkez Appeal Judgement, paras 32, 112.

7% Limaj et al. Trial Judgement para. 514; Tadi¢ Appeal Judgement, para. 220: “What is required is a state of
mind in which a person, although he did not intend to bring about a certain result, was aware that the actions
of the group were most likely to lead to that result but nevertheless willingly took that risk. In other words,
the so-called dolus eventualis is required...” ; Tadi¢ Trial Judgement, para. 692.

37 Blaski¢ Trial Judgement, para. 267.

30 Strugar Trial Judgement, paras. 331-333; See also Brima et al Decision on Motion for Acquittal, para.
296.
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enables him or her to give orders to the other members of the group.”®" The necessary
authority may be informal or of a purely temporary nature.>®? Nor is there a requirement
that the order be in writing or in any particular form.*® It may be express or implied.384 An
order “does not need to be given by the superior directly to the person who performs the
actus reus of the offence.”® The existence of an order may be proven circumstantially and
there is no requirement to adduce direct evidence that the order was given.386 In order to
determine whether a superior in fact must have had the requisite knowledge the following
indicia may be considered: the number and scope of illegal acts; the number, identity and
type of troops involved; the effective command and control exerted over these troops; the
logistics involved, if any; the widespread occurrence of the acts; the tactical tempo of
operations; the modus operandi of similar illegal acts; the officers and staff involved; the
location of the superior at the time; and the superior’s knowledge of crimes committed by
his subordinates.’®” An accused may also be liable for receiving a criminal order and using
his powers to instruct his subordinates to perform it. According to the Kupreski¢ Trial

Chamber, this amounts to the “reissuing of orders that were illegal in the circumstances.”*®

157. A causal link between the act of ordering and the perpetration of a crime is a
required component of the actus reus of ordering.*®® Such link need not be such that the

offence would not have been committed in the absence of the order.>*®

158. With regard to the mens rea, it must be established that the accused in issuing the
order intended to bring about the commission of the crime, or was aware of the substantial

likelihood that it would be committed in execution of the order.®’! However, if the order is

B Syrugar Trial Judgement, para. 331; Kordié and Cerkez Appeal Judgement, para. 28; Kordié and Cerkez
Trial Judgement, para. 388; Brdanin Trial Judgement, para. 270.

32 Somanza Appeal Judgement, para. 363; Kordié¢ and Cerkez Trial Judgement, para. 388,

3 Strugar Trial Judgement, para. 331; Blaski¢ Trial Judgement, para. 281.

38 Blaski¢ Trial Judgement, para. 281.

3% Ibid., para. 282.

¢ Strugar Trial Judgement, para. 331; Kordi¢ and Cerkez Trial Judgement, para. 388; Blaski¢ Trial
Judgement, para. 281.

387 Gali¢ Trial Judgement, para. 171; Blaski¢ Trial Judgement, para. 307; Celebici Judgement, para. 386.

38 Kupreskié Trial Judgement, para. 862.

38 Strugar Trial Judgement, para. 332.

* bid.

31Blaski¢ Appeal Judgement, para. 42 “... a person who orders an act or omission with the awareness of the
substantial likelihood that a crime will be committed in the execution of that order, has the requisite mens rea
for establishing liability under Article 7(1) pursuant to ordering. Ordering with such awareness has to be
regarded as accepting that crime.”;; Kordi¢ Appeal Judgement, para. 30; Strugar Trial Judgement, para. 333.
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generic (e.g. an order to abuse prisoners of war), the mental element of recklessness or
gross negligence is sufficient.3%? It is the mens rea of the person who gave the order that is
important and not that of the actual perpetrator.3 > A conviction for “ordering” a particular

crime will not be entered where the accused has committed the same crime.?

d) Committing
159. An accused may be found liable for directly committing alone a crime if the
Prosecution has demonstrated that: (1) the accused performed all elements of the actus reus
of the crime in question. This means the participation of the accused physically or
otherwise directly, in the material elements of a crime under the Court’s Statute®®® or failing
to act when such a duty exists;>*® and (2) the accused acted or failed to act with the required
mens rea for the crime in question.397 The accused must either possess the mens rea of the
relevant crime, or be aware of the substantial likelihood that a crime would occur as a

consequence of his or her act or omission.”®

¢) Aiding and Abetting
160. The elements of aiding and abetting are: (1) the accused carries out an act or
omission®” specifically directed to assist, encourage or lend moral support to the
perpetration of a crime physically committed by a person other than the accused; (2) the
accused’s conduct has a substantial effect upon the perpetration of the crime; and (3) the
accused acted with knowledge that his conduct would assist in the commission of the

crime.*®

392 Antonio Cassese, International Criminal Law, Oxford University Press, 2003, p. 194, footnote 13; Blaski¢
Trial Judgement, para. 267.

33 Blaski¢ Trial Judgement, para. 282.

3% Stakié Rule 98 bis Decision, para. 109.

3% Kvocka Trial Judgement, para. 251.

3% Simi¢ Trial Judgement, para. 137; Staki¢ Trial Judgement, para. 439;Vasiljevi¢ Trial Judgement, para. 62;
Krstié Trial Judgement, para. 601.

397 Kordié and Cerkez Trial Judgement, para. 376; Kvocka Trial Judgement, para. 251.

398 Kyocka Trial Judgement, para. 251.

39 Brdanin, Trial Judgement, para. 271; Kvocka, Trial Judgement, para. 256; Aleksovski Trial Judgement,
para. 62; Blaski¢ Trial Judgement, para. 284. Examples are given in Tadic Trial Judgement, para. 686;
Celebici Trial Judgement, para. 842; Akayesu Trial Judgement, para. 705

40 Blaski¢é Appeal Judgement, para. 45 (citing Vasiljevi} Appeal Judgement, para. 102); Strugar Trial
Judgement, para. 349; Brdanin, Trial Judgement, para. 271; Blaskié Trial Judgement, para. 284

Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T 70






Koyt
161.  While having a role in a system without influence would not be enough to attract

criminal responsibility,*!

there is no requirement that the conduct of the aider and abettor
be a conditio sine qua non of the actions of the perpetrator.*”* The fact that similar
assistance could have been obtained from someone else does not remove the accused’s

responsibility.**

162.  Aiding and abetting need not be tangible, but may consist of moral support or
encouragement of the principals.*®* Presence during the commission of the crime can
constitute “abetting” if it has an encouraging effect on the perpetrators, or gives them moral
support or psychological support, or has a significant legitimizing or encouraging effect on
the principals, even if the accused takes no active part in the crime.*® It is unnecessary to
prove that a cause-effect relationship existed between participation and the commission of
the crime.*”® The presence of a superior can be perceived as an important indicium of

encouragement or support.407

163.  The actus reus of aiding and abetting can take place before, during or after the
crime has been committed, and this form of participation may take place geographically
and temporally removed from the crime’s location and timing.*® It is not necessary for the
person aiding or abetting to be present during the commission of the crime., 4% Presence,
particularly when coupled with a position of authority, is a probative, but not
determinative, indication that an accused encouraged or supported the perpetrators of the
crime.*'® The Prosecution submits that a persistent failure to prevent or punish crimes by

subordinates over time may also constitute aiding or abetting.*!! Aiding and abetting does

“' Furundsija Trial Judgement, para. 233.

‘2 Strugar Trial Judgement, para. 349 (citing Blaski¢ Appeal Judgement, para. 48); Furundzija Trial
Judgement, paras. 233-235.

* Furundzija Trial Judgement, paras 224, 233,

% Furundsija Trial Judgement, para. 199.

‘S Tadié Trial Judgement, paras 689-692 (see also paras 678-687); Akayesu Trial Judgement, paras 546-548;
Celebiéi Trial Judgement, paras 327-328; Furundzija Trial Judgement, paras 205-209, 232-235.

‘9 Aleksovski Appeal Judgement, para. 164.

7 Brdanin Trial Judgement, para. 271; Akayesu Trial Judgement, paras 693, 704-705.

“® Blaski¢ Appeal Judgement, para. 48; Simi¢ Trial Judgement, para. 162; Naletili¢ and Martinovié Trial
Judgement, para. 163; Vasiljevi¢ Trial Judgement para. 70; Kvocka Trial Judgement, para. 256; Blaskié Trial
Judgement, para. 285; Krnojelac Trial Judgement, para. 88; Kunarac Trial Judgement, para. 391; Aleksovski
Trial Judgement, paras 62, 129.

‘9 4kayesu Trial Judgement, para. 484.

19 Kyocka Trial Judgement, para. 257; Kunarac Trial Judgement, para. 393; see Tadi¢ Trial Judgement, para.
689; Aleksovski Trial Judgement, paras 64-65; dkayesu Trial Judgement, para. 693.

“!' Blaski¢ Trial Judgement, para. 337.
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not require a pre-existing plan or arrangement to engage in the criminal conduct in question

and the principal may not even know about the accomplice’s contribution.*"?

164. The mens rea requirement for aiding and abetting is satisfied if the accused knows —
in the sense of awareness — that his actions or omissions will assist the perpetrator in the
commission of a crime.*'> The aider and abettor must at least have accepted that the
commission of a crime would be a possible and foreseeable consequence of his conduct.*"*
Such awareness may be inferred from all relevant circumstances and need not be explicitly
expressed.415 The aider and abettor needs to have, as a minimum, accepted that his or her
assistance would be a possible and foreseeable consequence of his or her conduct.*'® While
the aider and abettor need not share the mens rea of the principal, he or she must be aware
of the essential elements of the crime ultimately committed by the principal.417 It is not
necessary that the aider and abettor know the precise crime that was intended or actually
committed, as long as he was aware that one or a number of crimes would probably be

committed, and one of those crimes was in fact committed.*!®

165. Conduct held to constitute aiding and abetting has included supplying the weapon
or other instruments used in the commission of the crime;*'? failing to prevent others from
perpetrating crimes in circumstances where the accused is under a legal obligation to

protect a victim;*?° failing to maintain law and order by a person in a position of

42 godié and Cerkez Trial Judgement, para. 399; Tadi¢ Trial Judgement, para. 677, Celebi¢i Trial
Judgement, paras 327-328.

“3 Strugar Trial Judgement, para. 350 (citing Tadi¢ Appeal Judgement, para. 229; Aleksovski Appeal
Judgement, para. 162; Blaski¢ Appeal Judgement, para. 49); Furund?ija Trial Judgement, para. 245; Celebici
Trial Judgement, paras 327-328; Kunarac Trial Judgement, para. 392. The principal need not know that he
has been assisted by the aider and abettor. Tadi¢ Appeal Judgement, para. 229 (ii); Brdanin Trial Judgement,
para. 272.

Y4 pvocka Trial Judgement, para. 255.

415 Strugar Trial Judgement, para. 350; Tadi¢ Trial Judgement, paras 675-676; Celebiéi Trial Judgement,
paras 327-328.

416 plaski¢ Trial Judgement, para. 286: “in addition to knowledge that his acts assist the commission of the
crime, the aider and abettor needs to have intended to provide assistance, or as a minimum, accepted that such
assistance would be a possible and foreseeable consequence of his conduct.”

417 Strugar Trial Judgement, para. 350 (citing Aleksovski Appeal Judgement, para. 162).

48 Strugar Trial Judgement, para. 350 (citing Blaski¢ Appeal Judgement, para. 50); Brdanin Trial Judgement,
para. 272.

419 74dié Trial Judgement, paras 680, 684 (referring with apparent approval to the Zyklon B and Mulka cases).
420 T,di¢ Trial Judgement, para. 686 (referring with apparent approval to the Borkum Island Case), Akayesu
Trial Judgement, paras 704-705 (failure of bourgmestre to maintain law and order in a commune, and failure
to oppose killings and serious bodily or mental harm, found to constitute a form of tacit encouragement,
which was compounded by being present at such criminal acts); Aleksovski Trial Judgement, para. 88.
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authority;**! and the presence of the accused coupled with a position of authority during the
perpetration of a crime.*?? Either aiding or abetting alone is sufficient to render the

perpetrator criminally liable.*”

B. Superior Responsibility: Article 6(3) of the Statute

166. A superior will be held criminally responsible for the crimes of his subordinates
where: (1) an offence was committed; (2) a superior-subordinate relationship between the
accused and the perpetrator of the offence existed; (3) the accused knew or had reason to
know that the perpetrator (subordinate) was about to commit the offence or had done so;
and (4) the accused failed to take the necessary and reasonable measures to prevent the

offence or to punish the perpetrator.424

a) The Effective Control Test

167. The actus reus consists of the existence of a superior-subordinate relationship, i.e. a
hierarchical relationship between the accused and the perpetrator, in which the former has
‘effective control’ over the latter.*’ The test of ‘effective control’ concerns the material
ability of the accused to prevent offences or to punish the offenders.*?® The hierarchical
relationship need not be formalized, as it may be derived from the accused’s de facto or de
jure position of superiority.427 As stated by the ICTY Appeals Chamber in Aleksovski, “it
does not matter whether [the accused] was a civilian or a military superior, if it can be

proved that {...] he had the powers to prevent or to punish [...].”428 Article 6(3) of the

21 gkayesu Trial Judgement, paras 704-705.

422 Rutaganira Trial Judgement, paras 76-77.

3 gkayesu Trial Judgement, para. 484; while “aiding” is defined by the ICTR as “giving assistance to
someone”, abetting is defined as “facilitating the commission of an act by being sympathetic thereto.”

424 Celebiéi Appeal Judgement, paras 189-198, 225-226, 238-239, 256, 263; Strugar Trial Judgement, para.
357 It is settled that Article 7(3) applies to both international and internal armed conflicts. Kordi¢ and Cerkez
Trial Judgement, para. 401.

425 Celebi¢i Appeal Judgement, paras 197 and 255-6 and 303; Celebié¢i Trial Judgement, para. 378; Kajelijeli
Appeal Judgement, para. 87.

426 Colebi¢i Appeal Judgement, para. 196; Strugar Trial Judgement, para. 362-363; Kayishema Appeal
Judgement, para. 302; Kunarac Trial Judgement, para. 396; Bagilishema Appeal Judgement, para. 50.

27 Colebi¢i Appeal Judgement, paras 192-194; Kordi¢ and Cerkez Trial Judgement, paras 405-406, 416;
Krnojelac Trial Judgement, para. 93; Kunarac Trial Judgement, para. 396; Gali¢ Trial Judgement, para. 173;
Staki¢ Trial Judgement, para. 459.

428 4leksovski Appeal Judgement, para. 76.
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Statute applies equally to temporary or ad hoc military units if, at the time of the alleged

acts, the offenders were under the effective control of the accused.*?’

168. “Effective control” need not take the form of military-style command.***
Responsibility may be incurred by civilians who are not part of a military structure, such as
political leaders, if they de facto constitute part of the chain of command.**' The ICTY
Appeal Judgement in the Ori¢ case stated that “de jure authority is not synonymous with
effective control” and that a “prima facie evidence of effective control” is not sufficient*?,
as it had been suggested in earlier ICTY jurisprudence as for instance in the Celebiéi
Appeal Judgement.** However, the Appeals Chamber underlined that “the possession of
the jure powers may certainly suggest a material ability to prevent or punish criminal acts
of subordinates”.

169. A de facto superior who lacks formal letters of appointment but who has, in reality,
effective control over the perpetrators of offences equally incurs criminal responsibility.***
In the same vein, the mere ad hoc or temporary nature of a military unit or an armed group
does not per se exclude a relationship of subordination between the member of the unit or
group and its commander or leader.** There is no requirement that the relationship between

the superior and the subordinate be permanent in nature.**

170. A superior may also be responsible for crimes committed by a subordinate more
than one level down the chain of command.**’ In the Halilovié case, the Trial Chamber
referred to the judgment in the case against the Japanese Admiral Soemu Toyoda tried in
the aftermath of World War II:

The military tribunal in that case highlighted that subordination does not
have to be direct and stated that (Toyoda case, p. 5006): “[i]n the

2 Strugar Trial Judgement, para. 362; Kunarac Trial Judgement, paras 399, 628.

30 Baglishema Appeal Judgement, para. 55; Kajelijeli Appeal Judgement, para. 87.

' Aleksovski Appeal Judgement, para. 76; Celebic¢i Appeal Judgement, paras 195-197, reaffirming the
conclusion of the Trial Chamber in Celebi¢i Trial Judgement, paras 356-363.

32 prosecutor v. Orié, IT-03-68-A, “Judgement”, Appeals Chamber, 3 July 2008,
http://www.un.org/icty/oric/appeal/judgement/oric_jud080703.pdf (“Ori¢ Appeal Judgement”), para. 92.

3 Celebi¢i Appeal Judgement, para. 197; also: Had?ihasanovi¢ et al Appeal Judgement, para. 83.

% Brdanin Trial Judgement, para. 276.

35 Kunarac Trial Judgement, para. 399; Strugar Trial Judgement, para. 362; Halilovic Trial Judgement, para.
61.

36 | imaj Trial Judgement, para. 522.

437 Strugar Trial Judgement, paras. 363-366; see also ICRC Commentary to the Additional Protocols, p. 1013,
para. 3544 (on-line commentary).
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simplest language it may be said that this Tribunal believes the
principle of command responsibility to be that, if this accused knew, or
should by the exercise of ordinary diligence have learned, of the
commission by his subordinates, immediate or otherwise, of the
atrocities proved beyond a shadow of a doubt before this Tribunal or
of the existence of a routine which would countenance such, and, by
his failure to take any action to punish the perpetrators, permitted the
atrocities to continue, he has failed in his performance of his duty as a
commander and must be punished.43 8

171.  There is no requirement that the superior-subordinate relationship be direct or
immediate in nature.** For example, the relationship between a commander of one unit and
troops belonging to other units that are temporarily under his command, constitutes the
hierarchic relationship of superior-subordinate.440 Effective control can exist, whether that
subordinate is immediately answerable to that superior or more remotely under his

command,441

172. The Appeals Chamber in Blaski¢ held that “the indicators of effective control are
more a matter of evidence than of substantive law, and those indicators are limited to
showing that the accused had the power to prevent, punish, or initiate measures leading to

proceedings against the alleged perpetrators where appropriate.”442

173. The jurisprudence provides for certain criteria that may be indicative of the
existence of authority in terms of effective control.**® They include the formality of the

4 the official position held by the accused,*®’

procedure used for appointment of a superior,
the position of the accused within the military or political structure,446 the actual tasks that

he performed,447 the power of the superior to issue orders whether de jure or de facto 448

B8 alilovié Trial Judgement, para. 63.

9 Strugar Trial Judgement, para. 363; Staki¢ Trial Judgement, 31 July 2003, para. 459.

40 This essentially was the view expressed in the post-World War II trial of the Japanese General Tomoyuki
Yamashita, by the U.S. Military Commission (subsequently affirmed by the U.S. Supreme Court). Trial of
General Tomoyuki Yamashita Before U.S. Military Commission (Oct. 7-Dec. 7, 1945), summarized in 4 U.N.
War Crimes Commission, Law Reports of Trials of War Criminals 1, 33-35 (1948). Affirmed in the appeal
before the U.S. Supreme Court in /n re Yamashita, 327 U.S. 1 (1946).

*1 Halilovié¢ Trial Judgement, para. 63.

4“2 Blaski¢ Appeal Judgement, para. 69 (emphasis added); Akayesu Trial Judgement, para. 491; Strugar Trial
Judgement, para. 366; Halilovi¢ Trial Judgement, para. 63;

3 Ori¢ Trial Judgement, paras 307 et seq.

4 Halilovié Trial Judgement, para. 58.

“SKordi¢ and Cerkez Trial Judgement, paras 418-424.

Yok ordi¢ and Cerkez Trial Judgement, para. 423.

MK ordié and Cerkez Trial Judgement, para. 424,
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or take disciplinary action,** the power to appoint leaders of local groups, and charged
specific persons with a specific task,*" the fact that subordinates show in the superior's

451

presence greater discipline than when he is absent,” the fact that the subordinates where

informing the accused of measures taken,*” the capacity to transmit reports to competent

433 the capacity to sign orders,* provided that

authorities for the taking of proper measures,
the signature on a document is not purely formal or merely aimed at implementing a
decision made by others,*> but that the indicated power is supported by the substance of
the document*® or that it is obviously complied with,**7 an accused's high public profile,
manifested through public appearances and statements**® or by participation in high-profile
international neg,otiations,45 9 the fact that witnesses had described his sphere of command,
the respect he enjoyed and his widely acknowledge leadership,460 the fact that an accused

had been promoted as commander.*®!

174 The effective control test can be satisfied even when the superior is not competent to
order and/or implement sanctions himself. It has been held that the superior has to order or
execute appropriate sanctions*® or, if not yet able to do so, he or she must at least conduct
an investigation463 and establish the facts*®* in order to ensure that offenders under his or

her effective control are brought to justice.465 The superior need not conduct the

48 g leksovski Trial Judgement, paras 101, 104; Blaski¢ Trial Judgement, para. 302; Kordié and Cerkez Trial
Judgement, para. 421; Kajelijeli Trial Judgement, paras 403-404.

49 Blaskié Trial Judgement, para. 302; Hadzihasanovi¢ Trial Judgement, paras 83 et seq.

#00ri¢ Trial Judgement, para. 700.

1 Celebi¢i Appeal Judgement, para. 206, endorsing the findings of Celebici Trial Judgement, para. 743.
452 Celebiéi Appeal Judgement, para. 209.

453 gloksovski Trial Judgement, para. 78; Blaski¢ Trial Judgement, para. 302.

459 (plebiéi Trial Judgement, para. 672; Kordi¢ and Cerkez Trial Judgement, para. 421; Naletili¢ and
Martinovié Trial Judgement, para. 67.

455 gordi¢ and Cerkez Trial Judgement, para. 421.

% Ibid.

457 Naletilié and Martinovi¢ Trial Judgement, para. 67.

458 g ordié and Cerkez Trial Judgement, para. 424.

459 glekovski Trial Judgement, para. 101; Kordi¢ and Cerkez Trial Judgement, para. 424; Strugar Trial
Judgement, para. 398.

490 Polebici Appeal Judgement, paras 206, 209, endorsing the findings of Celebiéi Trial Judgement, paras
746-750.

461 CSelebi¢i Appeal Judgement, para. 206.

462 A for instance, by suspending a subordinate: Ntagerura Trial Judgement, para. 650.

43 gordi¢ and Cerkez Trial Judgement, para. 446; Brdanin Trial Judgement, para. 279; Halilovi¢ Trial
Judgement, paras 74, 97, 100.

464 [ralilovié Trial Judgement, paras 97, 100.

45 Strugar Trial Judgement, para. 378; Halilovié Trial Judgement, para. 98.
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investigation or dispense the punishment in person,466 but he or she must at least ensure
that the matter is investigated467 and transmit a report to the competent authorities for
further investigation or sanction.*s® As in the case of preventing crimes, the superior's own
lack of legal competence does not relieve him from the duty of taking action within his

material ability.*®

175. The proof of the existence of a superior-subordinate relationship does not require
the identification of the principal perpetrators, particularly not by name, nor that the
superior had knowledge of the number or identity of possible intermediaries, provided that
it is at least established that the individuals who are responsible for the commission of the

crimes were within a unit or a group under the control of the superior.470

b) The Superior Knew or Had Reason to Know
176.  Article 6(3) requires that the superior either (a) knew or (b) had reason to know that
his subordinates were about to commit criminal acts or had already done so. Whereas the
former requires proof of actual knowledge, the latter requires proof only of some grounds
which would have enabled the superior to become aware of the crimes of his or her

subordinates.471

177.  Actual knowledge may be established by way of circumstantial evidence.”’? The
superior's position is not to be understood as a conclusive criterion*”® but may be a

significant indication from which knowledge of a subordinate's criminal conduct can be

466 pralilovié Trial Judgement, paras 99-100.

467 Ibid., paras 97, 100.

48 Blaski¢ Appeal Judgement, para. 632; Blaski¢ Trial Judgement, paras 302, 335, 464; Kordi¢ and Cerkez
Trial Judgement, para. 446; Kvocka Trial Judgement, para. 316; Stakié Trial Judgement, para. 461; Brdanin
Trial Judgement, para. 279; Halilovi¢ Trial Judgement, paras 97, 100.

469 gloksovski Trial Judgement, para. 78; Blaskié Trial Judgement, paras 302, 335, 464; Halilovi¢ Trial
Judgement, para. 100.

410 plaskié Appeal Judgement, para. 217. See also Had?ihasanovié¢ Trial Judgement, para. 90.

71 1bid., para. 317.

472 = olobici Trial Judgement, paras 383, 386; Kordi¢ and Cerkez Trial Judgement, para. 427; Krnojelac Trial
Judgement, para. 94; Naletilic Trial Judgement, para. 71; Gali¢ Trial Judgement, para. 174; Brdanin Trial
Judgement, para. 278; Strugar Trial Judgement, para. 368; Halilovié Trial Judgement, para. 66; Limaj Trial
Judgement, para. 524, Hadzihasanovié Trial Judgement, para. 94; Bagilishema Trial Judgement, para. 46;
Kajelijeli Trial Judgement, para. 778; Aleksovski Trial Judgement, para. 80; Blaskié Trial Judgement, para.
307; these Judgements indicate that the position of authority of the superior over the subordinate isa
significant indication in itself that the superior knew of crimes committed by his subordinates.

4T3 Blaski¢ Appeal Judgement, para. 57; Bagilishema Trial Judgement, para. 45; Semanza Trial Judgement,
para. 404; Kajelijeli Trial Judgement, para. 776.
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inferred.*” For instance, the fact that crimes were committed frequently or notoriously by
subordinates of the accused, indicates that the superior had knowledge of the crimes.*”
Additionally, the fact that a military commander “will most probably” be part of an
organized structure with reporting and monitoring systems has been cited as a factor

facilitating the showing of actual knowledge."”®

178. A superior can be held responsible on the basis of having had reason to know, had
he made use of information which, by virtue of his superior position and in compliance
with his duties, was available to him, that subordinates were about to commit or had

. . 4
already committed crimes. 7

179. It is sufficient that the superior be in possession of sufficient information in written
or oral form,*’® or even general in nature, to be on notice of the likelihood of illegal acts by
his subordinates, so as to justify further inquiry in order to ascertain whether such acts were
indeed being or about to be committed.*”® Such information must suggest the need for
further inquiry into the likely or possible unlawful acts of subordinates and need not be
explicit or speciﬁc.480 With regard to the duty to prevent, the superior need be on notice
only of the “risk” or possibility of crimes being committed by his subordinates, not that
crimes will be committed.*®! The ICTY Appeals Chamber Strugar recently ruled that “the
Trial Chamber erroneously read into the mens rea element of Article 7(3) the requirement
that the superior be on notice of a strong risk that his subordinates would commit

offences.” The Appeals Chamber recalled “that under the correct legal standard,

474 410ksovski Trial Judgement, para. 80; Blaski¢ Trial Judgement, para. 308.

475 The Trial Chamber held that “[t]he crimes committed in the Celebiéi prison-camp were SO frequent and
notorious that there is no way that [the accused] could not have known or heard about them.” Celebi¢i Trial
Judgement, para. 770.

476 Naletili¢ and Martinovié Trial Judgement, para. 73.

417 (olebici Trial Judgement, paras 387-389, 393; Blaski¢ Trial Judgement, para. 332; Bagilishema Trial
Judgement, para. 46; Celebiéi Appeal Judgement, para. 238; Gali¢ Trial Judgement, para. 175.

48 Colebiéi Appeal Judgement, para. 238; Kvocka Trial Judgement, para. 318; Gali¢ Trial Judgement, para.
175.

479 Colebiéi Trial Judgement, para. 393; Kordic and Cerkez Trial Judgement, para. 437; Strugar Trial
Judgement, paras 369-370; Celebié¢i Appeal Judgement, para. 241; Blaskié Appeal Judgement, para. 62;
Kvocka Trial Judgement, para. 318; Krnojelac Trial Judgement, para. 94; Naletili¢ and Martinovi¢ Trial
Judgement, para. 74; Gali¢ Trial Judgement, para. 175; Brdanin Trial Judgement, para. 278; Blagojevi¢ Trial
Judgement, para. 792; Halilovié Trial Judgement, para. 68; Kayishema Trial Judgement, para. 228; Semanza
Trial Judgement, para. 405; Kajelijeli Trial Judgement, para. 778; Kamuhanda Trial Judgement, para. 609.

40 pugilishema Appeal Judgement, para. 28; Celebi¢i Appeal Judgement, paras 236, 238; Strugar Trial
Judgement, para. 369; Kvocka Trial Judgement, paras 317-318; Kordi¢ and Cerkez Trial Judgement, para.
437.

1 Krpojelac Appeal Judgement, paras 155, 166, 169, 170, and 173-180.
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sufficiently alarming information putting a superior on notice of the risk that crimes might
subsequently be carried out by his subordinates and justifying further inquiry is sufficient
to hold a superior liable under Article 7(3) of the Statute.”*®? Moreover, where a superior
possesses such information, he has an affirmative duty to take reasonable measures to

prevent criminal conduct, that go beyond his duty to investigate the situation.*®?

180. In Celebiéi, the ICTY Appeals Chamber held that “knowledge may be presumed ...
if [the superior] had the means to obtain the knowledge but deliberately refrained from
doing 50.”*** The superior need not have possessed knowledge of the specific details of the

crime.*®

181 This determination does not require the superior to have actually acquainted himself
with the information in his possession,486 nor that the information would, if read, compel
the conclusion of the existence of such crimes.*®” It rather suffices that the information was
available to the superior and that it indicated the need for additional investigation in order
to ascertain whether offences were being committed or about to be committed by
subordinates.*3® As soon as the superior has been put on notice of the risk of illegal acts by
subordinates,*® he is expected to stay vigilant and to inquire about additional information,

rather than doing nothing490 or remaining willfully blind.*"!

82 prosecutor v. Strugar, 1T-01-42-A, “Judgement”, Appeals Chamber, 17 July 2008 (“Strugar Appeal
Judgement), para. 304, referring to paras 297- 301 of the same judgement. Also: Celebiéi Appeal Judgement,
para. 241; Hadzihasanovi¢ Appeal Judgement, para. 27.

3 gvocka Trial Judgement, paras 317-318; Celebic¢i Appeal Judgement, para. 238 (notice of the violent or
unstable character of subordinates may trigger duty to intervene); Strugar Trial Judgement, para. 373.

4 Colebi¢i Appeal Judgement, para. 226; Staki¢ Trial Judgement, paras 460-461; in the Halilovi¢ case, the
Trial Chamber held that knowledge cannot be presumed if a person fails in his duty to obtain the relevant
information, but it may be presumed where a superior had the means to obtain the relevant information and
deliberately refrained from doing so, see Halilovi¢ Trial Judgement, para. 69.

5 (olebiéi Appeal Judgement, para. 238: “[a] showing that a superior had some general information in his
possession, which would put him on notice of possible unlawful acts by his subordinates would be sufficient
to prove that he ‘had reason to know’... This information does not need to provide specific information about
unlawful acts committed or about to be committed. For instance, a military commander who has received
information that some of the soldiers under his command have a violent or unstable character, or have been
drinking prior to being sent on a mission, may be considered as having the required knowledge.” This view
was also repeated by the ICTY Trial Chamber in Galié Trial Judgement, 5 Dec. 2003, para. 175; Krnojelac
Appeal Judgement, para. 155.

48 Celebi¢i Appeal Judgement, para. 239; Gali¢ Trial Judgement, para. 175.

487 (Solebiéi Trial Judgement, para. 393; Naletili¢ and Martinovic Trial Judgement, para. 74; Halilovi¢ Trial
Judgement, para. 68; HadZihasanovi¢ Trial Judgement, para. 97.

8 Gelebici Trial Judgement, para. 393.

489 [nstead of the "risk" of crimes by subordinates, as used in describing the standard of possible awareness in
the case law of this Tribunal (Krnojelac Appeal Judgement, para. 155; Celebiéi Trial Judgement, para. 383;
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182. Examples of information which have been found to place a superior on notice of the
risk of criminal conduct by a subordinate, and show that the superior possessed the
requisite knowledge, include that of a subordinate having a notoriously violent or unstable
character and that of a subordinate drinking prior to being sent on a mission.*? Similarly, a
commander's knowledge of, for example, the criminal reputation of his subordinates may
be sufficient to meet the mens rea standard if it amounted to information which would put

him on notice of the present and real risk of offences within the jurisdiction of the Special

Court.**?

¢) Necessary and Reasonable Measures

183. A superior must take reasonable and necessary measures within his material
abilities to prevent the offence or punish the offender.*”* There is no rigid definition as to
what constitutes reasonable measures;*® it should be decided on a case-by-case basis in
light of the superior’s material abilities.*%® Such ‘available’ measures have been held to
include measures which are beyond the legal authority of the superior, if their undertaking
is materially possible.‘w7 Examples of information which have been found to place a
superior on notice of the risk of criminal conduct by a subordinate, and show that the
superior possessed the requisite knowledge, include that of a subordinate having a
notoriously violent or unstable character and that of a subordinate drinking prior to being
sent on a mission.**® Similarly, a commander's knowledge of, for example, the criminal

reputation of his subordinates may be sufficient to meet the mens rea standard if it

Strugar Trial Judgement, para. 416), some Judgements speak of "likelihood" (Kordié¢ and Cerkez Trial
Judgement, para. 437; Limaj Trial Judgement, para. 525) or even of "substantial” and "clear likelihood"
(Strugar Trial Judgement, paras 420, 422). Yet this language, rather than requiring a higher standard, seems
merely to express that with such a degree of likelihood the risk test is definitely satisfied. See also
Hadsihasanovi¢ Trial Judgement, paras 98, 102 et seq.

40 Strugar Trial Judgement, para. 416.

91 (ylobiéi Trial Judgement, para. 387; Halilovi¢ Trial Judgement, para. 69.

992 Clebi¢i Appeal Judgement, para. 238; Krnojelac Appeal Judgement, para. 154; Hadzihasanovié Trial
Judgement, para. 100.

493 . danin Trial Judgement, para. 278, referring to Celebi¢i Appeal Judgement, paras 223 and 241; Halilovié
Trial Judgement para. 68.

494 Strugar Trial Judgement, para. 372; Aleksovksi Appeal Judgement, para. 76; Blaski¢ Trial Judgement,
para. 335; Celebic¢i Trial Judgement, paras. 377, 395.

495 pleksovski Trial Judgement, para. 81; Celebiéi Trial Judgement, para. 394.

496 Strugar Trial Judgement, para. 372,374, 378.

997 Gelebicdi Trial Judgement, para. 395. Staki¢ Trial Judgement, para. 461.

498 Colebi¢i Appeal Judgement, para. 238; Krnojelac Appeal Judgement, para. 154; Had?ihasanovic Trial
Judgement, para. 100.
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amounted to information which would put him on notice of the present and real risk of
offences within the jurisdiction of the Special Court.*”” Examples of information which
have been found to place a superior on notice of the risk of criminal conduct by a
subordinate, and show that the superior possessed the requisite knowledge, include that of a
subordinate having a notoriously violent or unstable character and that of a subordinate
drinking prior to being sent on a mission.’®° Similarly, a commander's knowledge of, for
example, the criminal reputation of his subordinates may be sufficient to meet the mens rea
standard if it amounted to information which would put him on notice of the present and

real risk of offences within the jurisdiction of the Special Court.*"!

184. A superior may be held liable despite lacking the formal legal competence to take
particular measures to prevent or repress offences committed by subordinates.’* Such a
superior ordinarily can, for example, alert others concerning crimes committed or about to
be committed by subordinates.”” At the same time, however, mere punishment by the
superior of a subordinate after the crimes had been committed cannot remedy the superior’s
failure to take ‘necessary and reasonable measures’ in advance aimed at preventing the

crime.”*

185. A superior’s duty to prevent crimes by subordinates was addressed in the Strugar
case, where the ICTY Trial Chamber stated that “if a superior has knowledge or has reason
to know that a crime is being or is about to be committed, he has a duty to prevent the

crime from happening and is not entitled to wait and punish afterwards.”” The Trial

499 Brdanin Trial Judgement, para. 278, referring to Celebi¢i Appeal Judgement, paras 223 and 241; Halilovi¢
Trial Judgement para. 68.

300 (Selebici Appeal Judgement, para. 238; Krnojelac Appeal Judgement, para. 154; Hadzihasanovié Trial
Judgement, para. 100.

501 danin Trial Judgement, para. 278, referring to Celebici Appeal Judgement, paras 223 and 241; Halilovi¢
Trial Judgement para. 68.

28yugar Trial Judgement, para. 372; Celebiéi Trial Judgement, para. 395; Kordi¢ and Cerkez Trial
Judgement, para. 443.

503 41eksovksi Trial Judgement, para. 78; Blaskié Trial Judgement, para. 302. See also Y. Sandoz, C.
Swinarski and B. Zimmerman (eds), Commentary on the Additional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949, ICRC, Martinus Nijhoff, Geneva 1987, para 3562; Blaski¢ Trial Judgement,
para. 335. Staki¢ Trial Judgement, para. 461.

504 plaskié Trial Judgement, para. 336. Stakié Trial Judgement, para. 461.

505 Srugar Trial Judgement, para. 373; See also Blaskic Trial Judgement, para. 336. Customary international
law allows for conviction on the sole basis that the superior failed to prevent the crimes of his subordinates
even if the perpetrators were punished after crimes had been committed. US v. von Leeb and others (High
Command Case), US Military Tribunal sitting at Nuremberg, Judgement of 28 October 1948, in TWC, XI, p.
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Chamber listed several factors considered by the post-World War II tribunals in
establishing a superior’s responsibility for failure to prevent crimes by his subordinates,
including the failure to issue orders aimed at bringing practices into accord with the rules of
war, failure to secure reports that military actions had been carried out in accordance with
international law, failure to protest against or criticize criminal acts, failure to take
disciplinary measures to prevent criminal acts by subordinates, and the failure to insist

before a superior authority that immediate action be taken against perpetrators of crimes.>®

186. The Trial Chamber in Strugar also held that “a superior’s duty to punish the
perpetrators of a crime includes at least an obligation to investigate possible crimes, to
establish the facts, and if the superior has no power to sanction, to report them to the

competent authorities.”*"’

d) Plurality of Superiors
187. More than one superior may be held responsible for their failure to prevent or
punish the same crime committed by a subordinate.’®® The fact that an accused may himself
have had superiors does not impact on his own responsibility as a superior. Command

responsibility applies to every commander at every level*%

188.  Finally, an accused who is found guilty under Article 6(1) of the Statute should not
also be convicted of the same crime pursuant to Article 6(3); instead, his superior position

will be considered an aggravating factor in sentencing.510

a) General Evidence of Superior Responsibility

189. The RUF was a structured military organization. From as early as 1993 to 1994 the
RUF battalions came together at Zogoda and the command structure in place was enforced.
Sankoh as the leader, Rashid Mansaray the battlefield commander, Mohamed Tarawallie

aka Zeno the battle group commander, and under them were other senior commanders such

568, also in Annual Digest 1948 ; US v. List and others (Hostages Case), US Military Tribunal sitting at
Nuremberg, Judgement of 19 February 1948, TWC , XI, p. 1298-99, also in Annual Digest 1948.

5% Strugar Trial Judgement, para. 374.

597 Strugar Trial Judgement, para. 376.

508 pJ45kié Trial Judgement, para. 303; Krnojelac Trial Judgement, para. 93.

509 pralilovié Trial Judgement, para. 62. Blaski¢ Trial Judgement, paras 296, 302, 303; Krnojelac Trial
Judgement, para. 93; Naletilic and Martinovié¢ Trial Judgement, para. 69.

S10 Kordié and Cerkez Appeal Judgement, para. 34 (quoting Blaski¢ Appeal Judgement, para. 91).
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as Bockarie, the First Accused, the Second Accused and others.”’! In that same time period
of 1993 to 1994, Rashid Mansaray and dozens of Vanguards were executed by the First
Accused and others,512 thereafter Mohamed Tarawallie became the Battle Field
Commander while Bockarie became the Battle Group Commander.’!® Transitions in the

leadership of the RUF continued throughout the war.

190. The Prosecution evidence varies between witnesses as to the particular assignments
held by the three Accused. This is much less the case for the Third Accused, whom almost
all insider witnesses, and several Defence witnesses stated was the RUF Overall Security

4
Commander.5 !

191. These differences between Prosecution witnesses in fact demonstrate credibility.
The RUF was a guerrilla force, uniforms with insignias were not a matter of course. These
are also events which happened 8 to 15 years ago. Given that several witnesses are
illiterate, the fact that information would be passed by word of mouth at muster parades or
meetings, and the passage of time, it should be expected that there would be some variation

in testimonies.

192.  All three accused are Vanguards. The Vanguards were trained at Camp Naama in
Liberia,’® and those captured and trained in Sierra Leone were called Junior
Commandos.’'® Certain positions in the RUF could not be given to junior forces; only
Vanguards could take up certain positions;517 for example, Prince Taylor who at some point
served as overall G5 commander was a Vanguard.518 TF1-360 testified that Vanguards

. . i .
were the senior officers; the Junior Commandos were under the Vanguards.5 ® Mingo was

511 TE1-036, Transcript 27 July 2005, p. 25.

512 TR1-371, Transcript 24 July 2006, pp. 69-70, 73.

S13 TF1-036, Transcript 28 July 2005, p. 23; Transcript 29 July 2005, pp. 27-28. Exhibit 36, the Salute Report
signed by Issa Sesay, states that after the Kamajor and SLA attack on Zogoda, Bockarie was appointed Battle
Group Commander of the RUF (p. 2345).

514 E.g. TF1-041, Transcript 17 July 2006, pp. 64-65; TF1-371, Transcript 20 July 2006, pp. 29-30; TF1-036,
Transcript 3 August 2005, p. 92; DIS-149 Transcript 5 November 2007, pp. 79-81; DAG-048, Transcript 3
June 2008, pp. 29-30; DAG-080, Transcript 6 June 2008, pp. 18-19.

515 TF1-036, Transcript 27 July 2005, pp. 28-29 and TF1-168, Transcript 31 March 2006, p. 67, lines 17-18.
516 TF1-036, Transcript 27 July 2005, p. 30.

517 TF1-168, Transcript 3 April 2006, p. 75.

518 TE1.371, Transcript 1 August 2006, pp. 137-138.

519 TF1-360, Transcript 19 July 2005, pp. 98-99.
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not a Vanguard.5 20 TF1-361 stated that: “Any Vanguard that is in the community must have
that honour and he must be respected by force and they were our supelriors.”5 21 TF1-361
described the Second Accused in Kono in 1998 as not having an area of responsibility but
at the same time said the Second Accused was a commander and a Vanguard.522 DIS-188
stated that: “Well, we had the Vanguards within the RUF. These are senior military
advisers. Whether you are having your rank, you are not having the rank, you are having
assignment, you are not having an assignment. In any area where there is a vanguard he is
being recognised as a senior officer. That he advises - - he is an adviser to all unit

commanders and even the brigade.”523

193.  The evidence is clear that each of the Accused held superior positions within the
RUF, positions close to or at the top of the RUF command structure. They held de facto
and de jure authority over many subordinates. Each had effective control to prevent
offences or punish offenders.”?* Routinely they ignored the legal obligations imposed on
them, and frequently participated in crimes’? under the Statute or gave orders to do s0.%%®
They had knowledge of the atrocities and did not react.’?” TF1-360, for instance, testified
that RUF commanders knew about atrocities, “They give orders to kill, to amputate, to
burn. But after the mission they wouldn’t tell you to put it in a message form and send it to
them.”?® Each of the Accused held official titles within the RUF, and in such cases it 1s
presumed that he had effective control over his subordinates, unless proof of the contrary is
produced.5 29 The evidence shows that the Accused did have power over their subordinates.
Effective control is a matter of evidence, which may involve assessing whether the

Accused had the power to prevent, punish, or initiate measures leading to proceedings

520 TF1-168, Transcript 3 April 2006, p.62. The Second Accused agreed that Superman was not a Vanguard,
but that he was claiming to be one: Accused Morris Kallon, Transcript 18 April 2008, pp.70-71.

21 71361, Transcript 12 July 2005, p.12 (lines 5-7).

522 TR].361, Transcript 19 July 2005, p.29 (lines 5-10)

523 p1s-188, Transcript 29 October 2007, p.27, (lines 7-12)

524 TF1-366, Transcript 11 November 2005, pp. 6-7.

525 Brima et al Trial Judgement, para. 762, citing Tadié¢ Appeal Judgement, para. 188; Krnojelac Trial
Judgement, para. 73.

526 TF1-360, Transcript 20 July 2005, p. 57 (lines 2-7).

527 TF1-360, Transcript 20 July 2005, pp. 46, 55-56.

528 TF1.360, Transcript 26 July 2005, pp. 45-46.

529 fadsihasanovi¢ Trial Judgement, para. 83. TF1-360 testified that within the RUF only a few promotions
were documented, ...promotion at times can come through radio messages, at times through information. If
a commander can say, ‘This man today is a sergeant,” there is no document with regards that” TF1-36,
Transcript 25 July 2005, pp. 106-107.
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against the alleged perpetrators where appropriate.53 0 Responding to a suggestion from
Counsel for the Third Accused that Gbao had no influence over military activities, the
Second Accused stated: “He get right to stop any junior commander under him. Let me just
explain something, My Lord. An RUF was in this setting. We have Vanguard. We have the
junior forces. Gbao fell in the Vanguard position. Why the junior forces who were - - some
were Colonel, Lieutenant-colonel, they fell in the junior forces, what we call position, and
Gbao was having right to command any of those forces. And if the junior forces failed to
take command from me he was having right to take any military action. Like any other

Vanguard.”531

194.  Although the Prosecution will argue below that the Accused had actual knowledge
of crimes, such proof is not a requirement of Article 6(3) liability. The evidence below is of
extensive and widespread crimes committed frequently or notoriously by subordinates,
such as to demonstrate that the Accused had knowledge of the crimes.”** Circumstantial
evidence of the number, type and scope of the illegal acts, the time during which they
occurred, and other factors all fead to the conclusion that the Accused knew or had reason

to know of the crimes being committed.*

b) First Accused

195. The First Accused was a Vanguard.534 In 1994 the First Accused was the

commander of Kailahun District. In 1996, when the Abidjan peace talks were taking

$0B1aski¢ Appeal Judgement, para. 69 (emphasis added); Akayesu Trial Judgement, para. 491; Strugar Trial
Judgement, para. 366; Halilovi¢ Trial Judgement, para. 63; Ori¢, Trial Judgement, paras 307 et seq.
(emphasis added).

1 A ceused Morris Kallon, Transcript 17 April 2008, p.18 (lines 27-29) —p.19 (lines 1-7), cross-examination
by Counsel for the Third Accused. The Second Accused agreed that although at some point he and Peleto
were at the same rank, Kallon being a Vanguard had command over Peleto: Accused Morris Kallon,
Transcript 18 April 2008, pp.60-61.

532 The Trial Chamber held that “[tJhe crimes committed in the Celebiéi prison-camp were so frequent and
notorious that there is no way that [the accused] could not have known or heard about them.” Celebiéi Trial
Judgement, para. 770.

533 Golebiéi Trial Judgement, para. 386; Blaskic¢ Trial Judgement, para. 307; Kordié Trial Judgement, para.
427; Galié¢ Trial Judgement, para. 174; Brdanin Trial Judgement, para. 276; Strugar Trial Judgement, para.
368; Limaj Trial Judgement, para. 524; Bagilishema Trial Judgement, para. 968: Ori¢ Trial Judgement, para.
319
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place in November,® and Camp Zogoda was overrun,”’ Sankoh made Bockarie Field
Commander, and the First Accused took over as Battle Group Commander.>*® According to
TF1-371 the First Accused became the Battle Field Commander before the Junta began.53 K
As to his de facto position in the RUF as second in command after Bockarie, TF1-371 said:
«“with the arrest of Sankoh in Nigeria and at the same time the disappearance of Zino, they
already saw the pattern. So just a matter of feeling [filling] the vacant of the pattern, you
know, Sam Bockarie became a brigadier, became the CIC, the High Command, playing the
part of Sankoh and he therefore decided to appoint Issa as the field commander. I mean,

. 4
this was the structure.”5 0

196. TF1-371 said that the First Accused was a full colonel during the AFRC Junta.”*'
Bockarie was the First Accused’s immediate boss and the First Accused “had considerable

. . 5542
influence over Bockarle.”5

197. The First Accused had the right to pass information to any commander he wanted,
and the right not to talk to commander and talk directly to soldiers.’* The authority to
promote is an essential exercise of control in any organization and with respect to the RUF,
- testified that during the time Bockarie and the First Accused were the two most

senior commanders in the RUF they determined promotions:

...he [Bockarie] consulted his deputy, who was Issa, on promotions. They
had direct control and contact with the combatant. Beside some of the
senior commanders I knew, I didn’t have any knowledge of the rear
operation at the front line. I was never a frontline commander, so Issa
Sesay, who was in day-to-day contact and Morris Kallon,
recommended the other combatants to Sam Bockarie for promotion.544

536 See Prosecutor v. Sesay et al, SCSL-04-15-T-392, “Consequential Order Regarding Decision on
Prosecution’s Motion for Judicial Notice and Admission of Evidence,” 24 may 2005, which states at Annex I,
para. M., that the Sankoh and the President of Sierra Leone signed a peace agreement at Abidjan on 30
November 1996.

537 TF1-036, Transcript 28 July 2005, p.24; TF1-360, Transcript 20 July 2005, pp.3-4.

538 TF1-036, Transcript 28 July 2005, pp. 24-25. Exhibit 36, the Salute Report signed by Sesay, states at p.
2345, that while at Abidjan in late 1996 to early 1997, Sankoh appointed Bockarie to Battle Field
Commander and Sesay to Battle Group Commander.

539 TF1-371, Transcript 31 June 2006, p. 24-26

540 TF1-371, Transcript 31 June 2006 , pp. 23-24.

541 TF1-371, Transcript 24 July 2006, pp. 93-94.

542 TF1-371, Transcript 28 July 2006, p. 106.

33 TF1-360, Transcriit 25 Juli 2005, ii 11-12.
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198. TF1-045 testified about command during the AFRC/RUF Junta, and discussed a

meeting he attended in — where he saw a chart

displaying the command structure of the AFRC government. Among the names on the
chart was the First Accused and under his name was the assignment Army Chief of Staff.
TF1-045 testified that “he [First Accused] was to deputize the Army Chief of Staff.”*** The
First Accused was a member of the Supreme Council during the AFRC/RUF Junta.*** TF1-
362 said she knew that in Freetown the First Accused was the second-in-command of the
RUF because all instructions came from him.’* Similarly, TF1-041 stated that during the

Junta the First Accused was the Battle Field Commander of the RUF, he was next to

Bockarie in command.**®

RUF had its own hierarchy which was quite distinct from AFRC. Despite
the two group working together, we still maintained loyalty to that
hierarchy. ... Once Sankoh was here, before he arrest in Nigeria, in
fact, Bockarie was not the field commander, it was Zino and Sankoh
was the CIC, the High Command. Now, we - - with the arrest of
Sankoh in Nigeria and at the same time the disappearance of Zino,
they already saw the pattern. So just a matter of feeling the vacant of
the pattern, you know, Sam Bockarie became a brigadier, became the
CIC, the High Command, playing the part of Sankoh and he therefore
decided to appoint Issa as the field commander. I mean, this was the
s’(ructure.549

199. TF1-041 stated that during the Junta the First Accused was in charge of Freetown
when Bockarie was not there.”*® George Johnson testified that the First Accused used the
weapons that arrived by ship during the Junta to fight at the front line and that the First
Accused “had command and control over all the RUF fighters who were thousands.”*! A
child soldier abducted near Koidu by the RUF immediately after the ECOMOG
intervention, said that in early 1998552 the First Accused was the commander of PC

ground553 and also overall commander of PC Ground, Banya Ground and Kissi Town.>*

545 TF1.045, Transcript 18 November 2005, p. 83; see also TF1-045, Transcript 24 November 2005, p. 5.
546 TF1-045, Transcript 18 November 2005, p. 81.

547 TF1-362, Transcript 25 April 2005, pp. 52-57.

548 TF1-071, Transcipt 19 January 2005, pp. 22-24.

549 TR1-371, Transcript 31 June 2006, Closed Session, pp. 23-24.

550 TF1-041, Transcript 10 July 2006, p. 27.

551 George Johnson, Transcript 19 October 2004, p. 15.

552 TR1-263, Transcript 6 April 2005, p.7, lines 1-6.

553 TF1-263, Transcript 6 April 2005, p. 12.

554 TF1-263, Transcript 6 April 2005, p.15, lines 7-23.
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After TF1-263’s arrival in Kissi Town, they pronounced that the First Accused was a
General and introduced him as overall boss.’> At the time Superman was in Koidu the

First Accused was superior to him.>¢

200. TF1-036 testified that in February 1998 Johnny Paul Koroma appointed Bockarie as
Chief of Defence Staff (CDS) and a brigadier, and the First Accused was made the Battle
Field Commander.’>’ TF1-361, testified that the First Accused and Bockarie did not allow

Superman to operate as Battle Group Commander.”*®

201. Similarly, TF1-071 testified that in 1998 Bockarie was at the top of the RUF
military structure, and just below him was the First Accused as the Battle Field
Commander.”®® TF1-071 reiterated that the Battle Field Commander was in charge of
Battle Group Commander, then the Battle Group Commander commands brigades, the
brigade commanders command the battalions, the battalions command the companies,

platoons, and squads.560

202.  After the ECOMOG intervention the First Accused allegedly lost diamonds in
Liberia. TF1-367 said the First Accused was transferred to Pendembu, only a very short

distance from Buedu, but this was not a punishment:

It’s like they take you from Bo and they say go to Kenema; that was what
happened. But he was not punished. The same power that you had, you
retained. They did not take it away from you. It is not a punishment.
That was punishment if they demoted you, but if they say from Bo to
Kenema and all that you used to have in Bo you were getting in
Kenema. That’s not punishment.561 Pendembu was not a front line, and

555 TF1-263, Transcript 7 April 2005, pp.104-106.

556 TF1-361, Transcipt 11 July 2005, pp. 85-86.

557 TF1-036, Transcript 28 July 2005, p. 25. Exhibit 35, the Salute Report of Bockarie, states that when
Johnny Paul Koroma arrived at Kailahun “he appointed me [Bockarie] to take over command for both the
RUF and the SLA as Chief of Defence Staff with the rank of Brigadier General ... I took it upon myself to
appoint Brig. Issa as Battlefield Commander and Colonel Mingo as Battle Group Commander” (p. 2363). See
also Exhibit 36, the Salute Report signed by Issa Sesay, at p. 2350, which confirms that JPK appointed
Bockarie Chief of Defence Staff over both the RUF and SLA, and gave Sesay the assignment of Battle Field
Commander.

558 TF1-361 Transcript 14 July 2005, Closed Session, pp.73-74.

559 TF1-071, Transcript 26 January 2005, pp. 14-15; Transcript 27 January 2005, pp. 75-78.

560 TF1-071 Transcript 21 January 2005, pp.22-26. See also TF1-361 Transcript 11 July 2005, pp.67-69:
Mosquito was the leader of the RUF and Issa Sesay was his Deputy.

561 TF1-367, Transcript 23 June 2006, p. 31.
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civilians were at Pendembu; and Sesay was Bockarie’s deputy and was
responsible for co-ordinating combatants to ﬁght.562

203. Following the alleged loss of diamonds TF1-036, ]
_ stated that he never understood that Sesay went to the front-lines as a
punishment, rather the First Accused went there as a battlefield man to observe the battle
front, and he would come and go from Buedu.’® Defence witnesses said that Sesay was in
Pendembu. DIS-174 the _, explained that the First Accused was senior
to him and that he had to report to the First Accused. The First Accused decided what to
do; DIS-174 said “That is the chain.”*®* TF1-371 said that the First Accused remained as
the Field Commander when he went to Pendembu and performed his functions without

duress from Bockarie.*®

204. General Tarnue testified that when Bockarie left Sierra Leone for Liberia, in
keeping with the chain of command, the First Accused, the Second Accused, and the other
junior commanders were directly in charge of the RUF.>® At that time the First Accused
was getting instructions from Taylor, and the First Accused was dealing directly with
Taylor. General Tarnue said that Taylor gave military instructions to the First Accused,
although Tarnue did not know the content of the instructions.’®” TF1-174 testifies that Issa
was seen as a powerful man leading the RUF and that he was in a position to order the

cessation of crimes, but this power was not exercised all the time.”®®

205. TF1-314 was told by her commander - in Buedu in 1998 that General Issa
was the overall commander.’®® When Bockarie fled the RUF in 1999 the First Accused
became the field commander controlling the entire forces of the RUF.’"® TF1-036 testified
that after the Lomé Agreement was signed in the end of 1999, Bockarie fled to Liberia and
the First Accused took Bockarie’s position while the Second Accused took the First

Accused’s position as Battle Field Commander.””'

562 TF1-367, Transcript 23 June 2006, pp. 32.

563 TF1-036, Transcript 29 July 2005, pp. 98-102.

564 DIS-174, Transcript 21 January 2008, pp. 99-100.

565 TF1-371, Transcript 21 July 2006, p. 71.

566 General Tarnue, Transcript 11 October 2004, p. 54.

567 General Tarnue, Transcriit 11 October 2004, pp. 63-64.
TF1-314, Transcript 2 November 2005, p. 55.

570 TF1-360, Transcript 21 July 2005, pp.50-51.

571 TF1-036, Transcript 28 July 2005, pp. 25-26.
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706. As to the ranks within the RUF, TF1-371 said that the “RUF had its own hierarchy
which was quite distinct from AFRC. Despite the two group working together, we still
maintained loyalty to that hierarchy.”572 Expert witness Johan Hederstedt said that the RUF
had to follow the command structure of the AFRC during the Junta which was different
from the RUF one. He also said that contrary to what is usually the case in an organised
army, the ranking and assignment system of the RUF prior to the Junta did not necessarily
correspond.573 Nevertheless, Johnny Paul Koroma promoted him to the rank of a brigadier
in 1998, according to TF1-371 S

207. Regarding particular military commands in specific operations and locations, and
the effective control over commanders there is evidence that the First Accused was the
commander of the attack on Bo in February 1998 in the rank of a Brigadier and with AF
Kamara as Major.575 Further, he was the overall commander for the mission to attack
Koidu in December 1998; senior officers at the meeting to plan the mission included the
First, Second and Third Accused, Mike Lamin and Johnny Paul Koroma.’’® TF1-141, a
former child soldier, said: “Povey [aka the First Accused] was instructing us to loot in
Koidu Town but when we came to Makeni, because that was his birthplace, so we
shouldn’t loot there.”””” TF1-263 said that in early 1998°7® when Superman was in Koidu
the First Accused was superior to him.’” The First Accused was the commander of PC

ground580 and also overall commander of PC Ground, Banya Ground and Kissi Town.*®!

572 This information was corroborated by expert witness Johan Hederstedt, who underlined that “Of course it
was not so easy to emerge two organisations, the SLA and the RUF. They had different experiences from the
war. They .... were different organised. They had different .... ranking system, and in spite of -- they -- well,
you tried to put new -- deploy new units with a commander from -- from SLA and a deputy from RUF or vice
versa. It was a lot of difficulties here to merge the culture from ... two organisations...”, Transcript 23 June
2008, p. 112.

573 Johan Hederstedt, Transcript 24 June 2008, p. 5 and Exhibit 398 Hederstedt Report, para. 4.3.

574 TF1-371, Transcript 31 July 2006, pp. 103, 110.

575 George Johnson, Transcript 19 October 2004, pp. 18-21.

576 TF1-036, Transcript 28 July 2005, pp. 61-62.

571 TF1-141, Transcript 15 April 2005, p. 38. This was corroborated by TF1-366; the First Accused said that
Makeni should not be burnt because it was “his home town, that was where Pa Sankoh was born, and that we
should not loot there like we have done to other places. That was where he himself was based there.” The
First Accused added that Makeni was the RUF headquarters and it should not be destroyed like the RUF
destroyed other places: TF1-366, Transcript 10 November 2005, pp. 84-86.

578 TF1-263, Transcript 6 April 2005, p. 7, referring to the period “when mangoes ripen”.

579 TF1-361, Transcipt 11 July 2005, pp. 85-86.

580 TF1-263, Transcript 6 April 2005, p. 12.

581 TF1.263, Transcript 6 April 2005, p. 15.
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708. The First Accused told the Second Accused to deploy Savage to Tombodu; giving
such orders is evidence of command responsibility.582 And when the RUF attacked Makeni

in late December 1998, the overall commander of the attack was the First Accused.’®

¢) Second Accused

209. The Second Accused was a Vanguard, trained at Camp Naama.’®* In 1996, when
the Abidjan peace talks were taking place in November,”® Zogoda was overrun,”*® and the
Second Accused was an Area Commander at Koribundu Jungle-Bo Highway.587 The
assignment of Area Commander was an assignment created by the RUF to facilitate
operations, the Area Commander was below the Battle Group Commander and above the

Brigade Commander.’®®

210. Later when the Koribundu Jungle-Bo Highway collapsed the Second Accused went
to the Northern Jungle (Kangari Hills).589 TF1-361 said that Sankoh sent the Second
Accused to the Northern Jungle to take responsibility there.”® TF1-371 testified that

Johnny Paul Koroma promoted the Second Accused to Brigadier in 1998.%!

711. The witnesses did not agree on the precise assignments of the Second Accused,
however, it is clear that he was one of the most senior commanders in the RUF throughout
the Indictment period. Witnesses referred to him as an Area Commander, Battlefield
Inspector, later as the Battle Group Commander, and ultimately the Battle Field
Commander of the RUF.

582 TR 1.366, Transcript 15 November 2005, pp. 109-110.

583 TE1-361, Transcript 12 July 2005, pp. 101-105.

584 TF1-036, Transcript 27 July 2005, pp. 27-30.

585 Qee Prosecutor v. Sesay et al, SCSL-04-15-T-392, “Consequential Order Regarding Decision on
Prosecution’s Motion for Judicial Notice and Admission of Evidence,” 24 May 2005, which states at Annex I,
para. M., that the Sankoh and the President of Sierra Leone signed a peace agreement at Abidjan on 30
November 1996.

58 TF1-036, Transcript 28 July 2005, p.24; TF1-360, Transcript 20 July 2005, pp.3-4.

587 TF1-036, Transcript 28 July 2003, p. 24-25; TF1-360, Transcript 19 July 2005, p.107.

588 TF1-036, Transcript 28 July 2005, pp. 10-14; Transcript 3 August 2005, pp. 72-75. In the event the Area
Commander or the Battle Group Commander give the instruction to the battalion commander to go to the
front line, then they go: TF1-036, Transcript 3 August 2005, pp. 46-48.°

589 TF1-371, Transcript 31 July 2006, pp. 107-108.

590 TF1-361, Transcript 18 July 2005, pp. 8-9.

91 TF1-371, Transcript 31 July 2006, Closed Session, pp. 103, 110.
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712. TF1-371 testified that when the First Accused became RUF Battle Field
Commander the Second Accused was appointed Battle Group Commander.*> These
promotions happened before the junta began.’ 93 The Battle Group Commander commands
all RUF operational areas where there is battle; he supervises all the front lines and
sometimes goes there.’®* TF1-071 recalled that at the time the First Accused was appointed
as the Battle Field Commander in 1998, he appointed Kallon the Battle Field Inspector.595
The Battle Field Inspector was responsible for reporting on all battle activities directly to

the Battle Field Commander.596

213. During the AFRC/RUF Junta the Second Accused was a member of the Supreme
Council.*’ - testified that during the AFRC/RUF Junta, Mosquito held a meeting at
the secretariat in Tongo and introduced the Second Accused as his deputy, and that when

Mosquito was not around, the Second Accused would be in charge.598

714. TF1-366 said that the Second Accused was the Battle Group Commander when the
First Accused left Koidu in March 1998, and Superman was the field inspector; he said the
Second Accused was the senior man in Kono District.’” The Second Accused appointed
_ at Koidu, and the witness took orders from
Kallon.? Similarly, TF1-334 stated that when the Second Accused came back to Kono
from Buedu in early 1998, before ECOMOG started moving toward Koidu, the Second
Accused was the most senior RUF commander in Kono and Superman was immediately
subordinate to him; in turn the Second Accused’s superior was the First Accused.®! TF1-
334 testified that Bazzy was the commander of the SLA’s in Kono until mid-May 1998

when Gullit arrived in Koidu and became the SLA commander there. When Gullit came to

$92 TF1-371, Transcript 31 July 2006, Closed Session, p. 24.

593 TF1-371, Transcript 31 July 2006, Closed Session, pp. 25-26.

594 TF1-036, Transcript 29 July 2005, pp. 105-107.

$95 TF1-071, Transcript 26 January 2005, pp. 14-15; Transcript 27 January 2005, pp. 75-78.
596 TF1-071, Transcript 27 January 2005, pp. 75-78.

97 TF1-045, Transcriﬁt 18 November 2005, Closed Session, p. 81.

TF1-366, Transcript 14 November 2005, pp. 45-47, 58-59; TF1-045, Transcript 22 November 2005, p. 59,
the First Accused assigned the Second Accused to be in charge in Kono.
600 TE1-366, Transcript 15 November 2005, p. 120.
601 pyhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 19 May 2005, p. 7. TF1-366 testified that
the Second Accused was the most senior commander in Kono as he was the Battle Group Commander: TF1-
366, Transcript, 8 November 2005, pp. 37-38; 14 November 2005, pp.58-59.
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Koidu he was subordinate to the Second Accused.?? The Second Accused had effective
command over combatants in Koidu.?®? The Second Accused assigned Savage to Tombodu
after being told to do so by the First Accused.®® There was a cordial relationship between
the RUF and SLA in Kono, they went on patrol in each other’s areas and “If there was any
operation there was usually joint cooperation and it was clearly visible that we knew the

605
command structure.” 0

715. Another witness testified that after the Junta, and at the time Johnny Paul Koroma
was taken to Kailahun District, Superman and the Second Accused remained as the
commanders of Koidu, and according to a witness, the Second Accused deputized
Superrnam.éo6 At Koidu the Second Accused had a radio set although it was not fully

- 07
operatlonal.6

216. TF1-041 stated that when Superman went to Koinadugu District after the Fiti Fata
mission,’®® the Second Accused was the overall commander in Kono and Rambo, the
brigade commander, was the Second Accused’s subordinate.®® A child soldier abducted by
the RUF immediately after the ECOMOG intervention said that in early 1998,51° Kallon
was in charge of Banya Town®!! near Koidu.®'? After TF1-263’s arrival in Kissi Town in
early 1998 the Second Accused was called Colonel at that time.®'® TF1-141 stated that the

Second Accused was in charge of the group at Guinea Highway.m4

217. TF1-036 testified that in February 1998 the Second Accused was appointed as the

Battle Group Commander,®"® but later amended that evidence to say that Kallon was the

602 pyhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 19 May 2005, pp. 7-8.

603 tiowever, TF1-361 said in March to May 1998 the Second Accused was Superman’s deputy and he carried
out Superman’s instructions. The Second Accused had effective command over combatants in Koidu. TF1-
361 Transcript 19 July 2005, pp.2-3, 15-18.

604 TF1-366, Transcript 15 November 2005, pp. 109-110.

605 Exhibit 119, TF-334, AFRC Transcript 19 May 2005, pp. 29-30, 34-36.

606 TF1-361, Transcript 11 July 2005, pp. 84-86.

607 TF1-361, Transcript 11 July 2005, pp. 104-105.

698 TE].041, Transcript 10 July 2006, p. 50.

609 TE1-041, Transcript 10 July 2006, p. 50.

610 TF1.263, Transcript 6 April 2005, p.7, lines 1-6.

611 TF1.263, Transcript 6 April 2005, p.13; Transcript 8 April 2005, pp.101-102.

612 TF1-263, Transcript 6 April 2005, pp.14, 15, 17; Transcript 8 April 2005, p. 5.

613 TE1-263, Transcript 8 April 2005, p.102.

614 TF]-141, Transcript 11 April 2005, pp. 91-95.

615 TF1.036, T. 28.7.05, p. 25. Exhibit 35, the Salute Report of Bockarie, states that when Johnny Paul
Koroma arrived at Kailahun “he appointed me [Bockarie] to take over command for both the RUF and the
SLA as Chief of Defence Staff with the rank of Brigadier General ... I took it upon myself to appoint Brig.

Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T 93



LOFH

Area Commander in Kono.5'® TF1-371 was certain that the Second Accused had been
operating as the Battle Group Commander in 1998, and added that Mingo (aka Superman)
thought he should be the Battle Group Commander and at some point in late 1998 Mingo
had said this to TF-371. TF1-361, testified that the First Accused and Bockarie did not

allow Superman to operate as Battle Group Commander.®"’

718, TF1-361’s evidence was that from March to May 1998 the Second Accused was
Superman’s deputy in Kono and Kallon had effective command over all the fighters under
the control of Superman; whenever Superman left the Second Accused was in command.®'®
Between March and May 1998 the the witness understood that the Second Accused was a
Colonel. He said that the Second Accused was a very active field commander in Kono, he
went to the battlefront many times.®!° The Second Accused was responsible for calling
formations in Kono District; some AFRC refused to attend so the Second Accused shot and
killed an AFRC.%2® TF1-071 said that the Second Accused became the Battle Group
Commander in 1999,621 while TF1-036 stated that when Bockarie left Sierra Leone for
Liberia in December 1999, the Second Accused took the Battle Field Commander

assignment vacated by the First Accused.*

719.  The Second Accused was the deputy commander for the mission to attack Koidu in
December 1998%2: senior officers at the meeting to plan the mission included the First,
Second and Third Accused, Mike Lamin and Johnny Paul Koroma.®* In April and May
2000, the Second Accused was higher ranking in the RUF than the Third Accused.®®

Issa as Battlefield Commander and Colonel Mingo as Battle Group Commander” (p. 2363). See also Exhibit
36, the Salute Report signed by lIssa Sesay, at p. 2350, which confirms that JPK appointed Bockarie Chief of
Defence Staff over both the RUF and SLA, and gave Sesay the assignment of Battle Field Commander.

616 TR1.036, Transcript 29 July 2005, Closed Session, p. 124.

617 TE{-361 Transcript 14 July 2005, Closed Session, pp.73-74.

618 TE1-361, Transcript 19 July 2005, pp. 2-10, 17; TF1-367, Transcript 21 June 2006, pp. 46-47.

619 TF1-361, Transcript 18 July 2005, pp. 81-82.

620 TR1-360, Transcript 20 July 2005, pp. 22-23.

621 TR1.071 Transcript 21 January 2005, pp.22-26. See also TF1-361 Transcript 11 July 2005, pp.67-69:
Mosquito was the leader of the RUF and Issa Sesay was his Deputy.

622 TF1-036, Transcript 28 July 2005, pp. 23-26.

623 A ccused Issa Sesay, Transcript 26 June 2007, p. 28; Accused Morris Kallon, Transcript 18 April 2008, pp.
92-93.

!!! TF1-360, Transcript 26 July 2005, pp. 85-87.
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d) Third Accused

720. The Third Accused was also a Vanguard, trained at Camp Naama.®

721. He was the RUF Overall Security Commander and reported to the High
Command.®?” A Defence witness said that the Third Accused became the Overall Security
Commander because he was the most senior man amongst the overall unit commanders, he

was a Vanguard, educated, and he had accepted the RUF ideology.628

792, TF1-036 described the Third Accused as the Overall IDU commander, and that he
reported to Battle Group Commander and the Battle Field Commander.*”® TF1-071 said the
Third Accused was the Chief of Security in 1998, a position that falls directly under the
Battle Field Commander.® It was the job of the Chief of Security to enforce the RUF

rules.®’!

223, when TF1-371 [ B Gbao was already the

Overall Security Commander and he held that position until 2002.%3? In March 1998 Gbao

was a Colonel based in Kailahun District.?** The Overall Security Commander:

... had a responsibility to co-ordinate the activities of the Internal Defence
Unit, called IDU, which comprised of intelligence officers and also
interfaced between IDU operations and the High Command of the
RUF relating to intelligence that had to do with the RUF fighters. The
movement of civilians within the territorial confines of the RUF. As
well as to make known any subversive activity that may be hosted by
any senior commander of RUF to the High Command. He also liaised

with the military police as well as the G5 responsible for civilian
affairs.**

724,  The Overall Security Commander was “supervising the movement of civilians at a
particular point in time, when they were used as carriers of goods, materials, specifically

food stuff, logistical materials, arms and ammunition to strategic locations within the RUF,

626 TR1.036, Transcript 27 July 2005, p. 36.

627 DAG-080, Transcript 6 June 2008, p.21.

628 DAG-080, Transcript 6 June 2008, pp.79-80.

629 TF1-036, Transcript 27 July 2005, p. 27. The witness said the Overall IDU commander reported to the
Battle Group and Battle Field Commanders and IDU level commanders reported to the Overall IDU
commander: TF1-036, Transcript 3 August 2005, p. 79.

630 TF1-071, Transcript 21 January 2005, pp. 8, 13-14.

631 TF1-361, Transcript 19 July 2005, p. 43.

632 TF].371, Transcript 20 July 2006, p. 30.

633 TF1-371, Transcript 1 August 2006, Closed Session, pp. 117-118.

634 TF1-371, Transcript 20 July 2006, p. 29.
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in that function, he, the overall security commander, supervised their movement.”®® As the
Overall Security Commander the Third Accused reported to the Battle Group Commander
and the Battlefield commander,®*® «...it was chain work. He did report to them and they too
took it up.”637 Gbao was in charge of security, his unit investigated if a person committed a
crime, from the time the RUF entered Sierra Leone till May 2000. The IDU was the
umbrella department for the Intelligence officers who worked within the IDU; the

Intelligence Officers had the primary responsibility to gather intelligence information

within the territorial confines of the RUF and they worked within the IDU department.63 8

225.  The G5, IDU, 10, a part of the IDU, and the MP units, were all under the Third
Accused, “All of us reported to him.”%° The IDU, G5 and MP’s worked along side each
other and they were part of the Joint Security Unit.?*® The 10 sent reports to the Overall
Security Commander and to the First Accused.®' TF1-361 testified that the Third Accused
was in charge of the MP and IDU, he also oversaw the G5 but he concentrated on the MP

and 10°s.5%

726. DAG-048 testified that the Third Accused was to oversee the security offices (IDU,
MP, 10, G5).*** DAG-101 observed that the role of the IDU was to defend civilians from
combatants because combatants tried to take advantage of civilians, and there was a

tendency among combatants to commit crime against civilians throughout 1996 to 2000.%4

227. Subsequent to the RUF attack and capture of Makeni in late December 1998 early
January 1999, the Third Accused came to Makeni. At that time: “Augustine Gbao, he was

635 TF1-371, Transcript 20 July 2006, p. 30.

636 TE1-036, Transcript 3 August 2005, p. 92.

637 TF1-036, Transcript 27 July 2005, p. 36; Transcript 28 July 2005, p. 27.

638 TF1-371, Transcript 24 July 2006, pp. 35-36.

639 TF1-041, Transcript 10 July 2006, p. 64.

640 R 041, Transcript 10 July 2006, p. 80, cross-examination of Sesay.

641 TE1-041, Transcript 10 July 2006, p. 81. DAG-048 testified that IDU agents submitted their reports to
their overall IDU commander, the Third Accused (DAG-048, Transcript 3 June 2008, pp.125-126).

642 TR1.361, Transcript 19 July 2005, pp. 61-62.

643 DAG-048, Transcript 3 June 2008, pp.49-51.

64 DAG-101, Transcript 9 June 2008, pp.160-161. Credibility is in issue with most defence witnesses and
with regard to DAG-048 (Transcript 3 June 2008, pp.133-140) and DAG-080 (Transcript 9 June 2008, pp.28-
34), although they claimed that throughout the indictment period, the MP and IDU would not submit reports
to Augustine Gbao as Overall Security Commander, Exhibit 378 is an example of a report from the MP, and
Exhibit 379 is an example of a report from the 10, to the Overall Security Commander.
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third in command for RUF/SL, third in command since then. From Issa, Morris Kallon and

Augustine Gbao. They were not paying much attention to Superman and others.”®*

228 TF1-371 also testified that when he arrived in Buedu after the ECOMOG
intervention, Gbao was the Overall Security Commander, and had other duties, which
included oversight and supervision of the civilians that carried RUF logistics going across
the Moa River to Kono, screening combatants.**® TF1-371 said:
__when I talk about screening of the combatant movement across the Moa
River, that was part of the security duty of his office so that
combatants cannot leave the front line, and come to the rear in
Kailahun District, which was a common occurrence among
combatants that defected from the front line and it was the
responsibility of his office to ensure that combatants don’t leave and

come across the Moa River, behind the rear, as well as those that are
not supposed to go across the river into the front line area.®*’

729 The Third Accused was also the head of the Joint Security Board of Investigation,
which met on an ad hoc basis, and the structure was created so that Gbao would meet with
all of the security commanders of the MP, the 10 and the IDU, “So that made him the
overall security commander of joint security.”648 Gbao “was abreast with whatever
decisions were taken, depending on the magnitude of the allegation at a particular
battalion.”®*® Witnesses said of the Third Accused that he was the chief investigator for the
RUF and the Overall Security Commander, and that whosoever did wrong was handed over
to him to investigate, if the Third Accused said release him they will release you:650
“Augustine Gbao’s branch was number one. He was the chief investigator,” and it was the
Third Accused who decided on punishment. “Whatever thing he comes up with, then we
take it to Issa.”®' The Third Accused “investigated us when we do something wrong.
Whoever does something wrong, if he says you’re going to die today, you would die. If he

says he was going to release you, he will release you. He would do the investigation.”"’52

645 TF1-366, Transcript 18 November 2005, pp.28-29. TF1-045 stated that

646 TF1-371, Transcript 21 July 2006, pp. 58-59.

647 TF1-371, Transcript 21 July 2006, p. 59.

648 TE1.371, Transcript 1 August 2006, p. 145-147.

649 TE1-371, Transcript 1 August 2006, p. 149.

650 TF1-366, Transcript 7 November 2005, p. 70.

651 TF1.366, Transcript 11 November 2005, pp. 6-7; Transcript 8 November 2005, pp. 51-52.

652 TF1-366, Transcript § November 2005, p.53; TF1-366, Transcript 17 November 2005, pp. 33-35. “When
somebody has been investigated, when they finish investigating the person, what Augustine Gbao would tell
Issa Sesay, that would be the last order,” TF1-366, Transcript 17 November 2005, p. 34.
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230.  Exhibit 380 is a Death Warrant signed by the Third Accused.®53
231. . 2 G5 commander, testified that he and others used to report to the Third

d,** who was the chief security commander of the RUF.%*° TF1-041 said the Third
Accused had a lot of I0’s, IDU’s and securities.®*® In 1998 when she was at Makeni, TF1-

Accuse

314 came to know the Third Accused was a top commander. TF1-314 used to hear that
Gbao was the MP Commander.” TF1-168 and TF1-361 also confirmed that the Third

Accused, in his role of Overall Security Commander, controlled the MP unit.?

232, The Third Accused was one of senior officers at the meeting to plan the mission to
attack Koidu in December 1998, including the First and Second Accused, Mike Lamin and

Johnny Paul Koroma.®*’

233. DIS-149 testified that the First and Third Accused were well aware that the IDU’s
had difficulties investigating crimes committed by RUF combatants at the frontlines.®®
Nothing was done about this, and this willingness to ignore their command responsibilities,
on the part of the First and Third Accused, will be the subject of further submissions.
Another witness DAG-018 described an incident in Makeni, where the Third Accused
“disciplined” RUF fighters who had captured a civilian and forced him to take off his

slippers and carry rice, by making the soldiers hold their ears and jump up and down.%¢!

% Exhibit 380, Death Warrant for Alusine Kamara signed by Col. Augustine Gbao, Overall Security
Commander RUF/SL.

TF1-041, Transcript 17 July 2006, p. 66.

%% TF1-041, Transcript 18 July 2006, p. 24.
7 TF1-314, Transcript 7 November 2003, pp. 5-9.
%% TF1-168 said the Third Accused was the overall MP commander in 1998, Transcript 3 April 2006, Closed
Session, p. 75; TF1-361 was cross-examined on this point by counsel for the Third Accused (see Transcript
19 July 2005, Closed Session, pp.60-62):

Q. So would you agree with me that that covers the period

1997,'98, until early '99 when he was invited to come to Makeni?

Am I right on the dates?

A. Yes, sir.

Q. During that period he was in charge of - am I right - both

the military police and the IDU, the Internal Defence Unit?

A. Yes, sir.

Q. But not the G5?

A. He oversee over them but he concentrated mostly on the MPs,

the 10s, then the other security agencies.
%% TF1-036, Transcript 28 July 2005, pp. 61-62.
% DIS-149, Transcript 6 November 2007, pp. 17-18, 39-42.
%! DAG-018, Transcript 16 June 2008, pp. 9-15, 42.
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This evidence of the Third Accused’s authority over combatants, at the same time is also

evidence of his unwillingness to lawfully execute that authority.

234.  The Third Accused “had the right to pass military orders. In the absence of the

commander who was above him he had the right to pass direct order.”*®?

C. The Joint Criminal Enterprise Mode of Liability

a) Introduction

235.  The joint criminal enterprise time period is between 25 May 1997 and January
2000.563 Throughout the time period of the joint criminal enterprise its members committed
the crimes alleged in Counts 1 to 14 in all of the geographical areas pleaded in the
Indictment, including the attack on Freetown in January 1999 and the crimes in Freetown,
the Western Area and Port Loko after that attack. This section of the brief is intended to be
both introductory and substantive. Joint criminal enterprise, in the Prosecution’s
submission, is the mode of liability that most appropriately applies to the scale of the
crimes inflicted on civilians by the three Accused and their co-perpetrators of the joint
criminal enterprise. In this section submissions are made on the law of joint criminal
enterprise. In addition, the Prosecution has sought to use a selection of evidence to
demonstrate why the joint criminal enterprise mode of liability is appropriate, and proven
on the facts. The evidence is more fully detailed towards the end of this brief in evidence

sections under the various Counts of the Indictment.

236. The Brima et al Appeal Judgement®®* commenced its discussion of the law of joint
criminal enterprise®®’ by citing the important statement of principle and law authored by the

ICTY Appeals Chamber Judgement in Tadié:

%2 TF1-360, Transcript 26 July 2005, pp. 111-112.

% This was the time period found by the Appeals Chamber in Brima et al Appeal Judgement, para. 85.

%Y Brima et al Appeal Judgement, para. 74, See also Fofana et al Trial Judgement, paras. 206-208.

%5 Joint criminal enterprise is recognized in international criminal law as a form of “commission” pursuant to
Article 6(1) of the Statute: see Prosecutor v. Tadié, IT-94-1-A “Judgement,” Appeals Chamber, 15 July 1999,
(“Tadic Appeal Judgement”), paras. 188-190; Prosecutor v. Vasiljevi¢, IT-98-32-A, “Judgement” Appeals
Chamber, 25 February 2004 (Vasiljevi¢ Appeal Judgement) , para. 95; Prosecutor v. Miltinovié, Nikola
Sainovic, Dragoljub Ojdanic., 1T-99-37-AR72, “Decision on Dragoljub Ojdanié’s Motion Challenging
Jurisdiction—Joint Criminal Enterprise”, Appeals Chamber, 21 May 2003, (Ojdani¢ JCE Appeal Decision)
para. 20; Prosecutor v. Brima, Kamara, Kanu, SCSL-04-16-T-469, Decision on Defence Motions For
Judgement of Acquittal Pursuant to Rule 98, 31 March 2006,(“Brima et al Decision on Motion for
Acquital”), para. 308; Prosecutor v. Kayishema and Ruzindana, ICTR-95-1-T, “Judgement” Trial Chamber,
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190. Thus, all those who have engaged in serious violations of
international humanitarian law, whatever the manner in which they may
have perpetrated, or participated in the perpetration of those violations, must
be brought to justice. If this is so, it is fair to conclude that the Statute does
not confine itself to providing for jurisdiction over those persons who plan,
instigate, order, physically perpetrate a crime or otherwise aid and abet in its
planning, preparation or execution. The Statute does not stop there. It does
not exclude those modes of participating in the commission of crimes which
occur where several persons having a common purpose embark on criminal
activity that is then carried out either jointly or by some members of this
plurality of persons. Whoever contributes to the commission of crimes by
the group of persons or some members of the group, in execution of a
common criminal purpose, may be held to be criminally liable, subject to
certain conditions, which are specified below.

191. The above interpretation is not only dictated by the object and
purpose of the Statute but is also warranted by the very nature of many
international crimes which are committed most commonly in wartime
situations. Most of the time these crimes do not result from the criminal
propensity of single individuals but constitute manifestations of collective
criminality: the crimes are often carried out by groups of individuals acting
in pursuance of a common criminal design. Although only some members of
the group may physically perpetrate the criminal act (murder, extermination,
wanton destruction of cities, towns or villages, etc.), the participation and
contribution of the other members of the group is often vital in facilitating
the commission of the offence in question. It follows that the moral gravity
of such participation is often no less — or indeed no different — from that of
those actually carrying out the acts in question.

192. Under these circumstances, to hold criminally liable as a
perpetrator only the person who materially performs the criminal act would
disregard the role as co-perpetrators of all those who in some way made it
possible for the perpetrator physically to carry out that criminal act. At the
same time, depending upon the circumstances, to hold the latter liable only
as aiders and abettors might understate the degree of their criminal
responsibility ....

193. This interpretation, based on the Statute and the inherent
characteristics of many crimes perpetrated in wartime, warrants the
conclusion that international criminal responsibility embraces actions
perpetrated by a collectivity of persons in furtherance of a common criminal
design. It may also be noted that — as will be mentioned below —
international criminal rules on common purpose are substantially rooted in,
and to a large extent reflect, the position taken by many States of the world
in their national legal systems.*®

21 May 1999 (Kayishema Trial Judgement), para. 203; Prosecutor v Delali¢ et al., IT-96-21-T,
“Judgement”, Trial Chamber, 16 November 1998, (Celebi¢i Trial Judgement) para. 328.
88 Tadic Appeal Judgement, paras. 190-193,
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237.  The Appeals Chamber also settled the application of the law of joint criminal
enterprise as it was pleaded in the Indictment. This is so because the pleading of the joint
criminal enterprise in the Brima et al indictment is identical to the pleading in this trial.®®’
In coming to this conclusion the Appeals Chamber first observed that the actus reus.
..for all forms of joint criminal enterprise®®® liability consists of the
following three elements:
(1) a plurality of persons;

(ii) the existence of a common plan, design or purpose which amounts to
or involves the commission of a crime provided for in the Statute;

(iii) participation of the accused in the common design involving the
perpetration of one of the crimes provided for in the Statute.°®

238.  The issue before the Appeals Chamber pertained “to the requisite nature of the

%670

common plan, design or purpose, and the Appeals Chamber concluded “that the

%7 Para. 81 of the Brima et al Appeal Judgement reproduces paragraphs 33 to 35 of the AFRC indictment,
which are identical to paragraphs 36 to 38 of the RUF Indictment, save for the words AFRC and RUF being
interchanged and the names of the accused being interchanged.

%8 The forms of Joint criminal enterprise are now settled in international criminal law:

(1) for the basic form it is necessary to prove that the Accused intended to commit one or more of the crimes
listed in the statute and intended to participate in a common plan whose object was the commission of a crime
Tadi¢ Appeal Judgement, para. 228; Prosecutor v. Brdanin , 1T-99-36-A, “Judgement”, Appeals Chamber , 3
April 2007, (“Brdanin Appeal Judgement”) para. 365; Prosecutor v. Vasiljevié, IT-98-32-A, “Judgement”
Appeals Chamber (“Vasiljevi¢ Appeal Judgement”), paras. 97, 101; Prosecutor v. Kvocka et al., IT-98-30/1-
A, “Judgement” Appeals Chamber, 28 February 2005, (Kvocka Appeal Judgement), para. 82. And the
participants of the Joint Criminal enterprise must share the same criminal intent i.e. to commit the said crimes
or crime. see Tadi¢ Appeal Judgement, para. 228 .

(2) the second category is also the basic form but refers to an organized system to achieve the criminal
purpose, such as a concentration camp. It applies where the accused has personal knowledge of a concerted
system of ill-treatment. The Accused must have personal knowledge of the system and the intent to further
this concerted system of ill-treatment. see: Prosecutor v. Krnojelac, 1T-97-25-A, “Judgement”, Appeals
Chamber, 17 September 2003 (“Krnojelac Appeal Judgement”), para. 32; Tadi¢ Appeal Judgement, paras.
203. However, it is not necessary to prove the existence of a formal or informal agreement between the
members; see Krnojelac Appeal Judgement, para. 96, Prosecutor v. Simi¢ et al., 1T-95-9-T, “Judgement”,
Trial Chamber, 17 October 2003, (Simié Trial Judgement) para. 158.

(3) the extended form exists where participants share the intention to carry out a common design and where
the physical perpetrator commits a crime which falls outside the scope of the original design but which is
nevertheless a natural and foreseeable consequence of that design. It is necessary to prove that: (a) crimes that
were not intended as part of the implementation of the common purpose occurred; (b) these crimes were a
natural and foreseeable consequence of effecting the common purpose and (c) the participant in the joint
criminal enterprise was aware that the crimes were a possible consequence of the execution of the common
purpose, and in that awareness, he nevertheless acted in furtherance of the common purpose. see: Tadic
Appeal Judgement, para. 206, 220, and 228; Prosecutor v. Kordic and Cerkez, “Judgement” Trial Judgement
, 26 February 2001 (“Kordié Trial Judgement”), para. 398; Prosecutor v Brdanin and Tali¢, 1T-99-36-PT,
Decision on Form of Further Amended Indictment and Prosecution Application to Amend, 26 June 2001,
(Brdanin and Tali¢ Further Form of Indictment Decision ), para. 30; Prosecutor v Krsti¢, IT-98-33-T,
“Judgement”, 2 August 2001, (“Krsti¢ Trial Judgement”), para. 613; Kvocka Appeal Judgement, para. 86,
Vasiljevi¢ Appeals Judgment, para. 99).

% Brima et al Appeal Judgement, para. 75.
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requirement that the common plan, design or purpose of a joint criminal enterprise is
inherently criminal means that it must either have as its objective a crime within the

Statute, or contemplate crimes within the Statute as the means of achieving its

objective.”®’! [

underlining added]

239.  The following principles of law, and their application to the joint criminal enterprise

pleading, were then stated by the Appeals Chamber:

84. The Appeals Chamber holds that the common purpose of the joint
criminal enterprise was not defectively pleaded. Although the objective of
gaining and exercising political power and control over the territory of
Sierra Leone may not be a crime under the Statute, the actions contemplated
as a means to achieve that objective are crimes within the Statute. The Trial
Chamber took an erroneously narrow view by confining its consideration to
paragraph 33 [identical to para. 36 of the RUF Indictment] and reading that
paragraph in isolation. Furthermore, the Trial Chamber erred in its
consideration of “evidence” adduced at trial to determine whether the
Indictment was properly pleaded. The error arose because determination of
whether the Prosecution properly pleaded a crime must be determined on the
basis of whether the Prosecution pleaded all the material facts in the
Indictment, not whether it had adduced evidence to support the allegations.

85. Several other issues arose in the context of JCE for which the
Appeals Chamber wishes to express itself. The Trial Chamber erred in
concluding that the Prosecution could not plead the basic and extended
forms of joint criminal enterprise liability in the alternative on the grounds
that the two forms, as pleaded, logically exclude each other. Pleading the
basic and extended forms of JCE in the alternative is now a well-established
practice in the international criminal tribunals. The Trial Chamber erred in
finding that the Indictment failed to specify the period covered by the JCE.
That period is that covered by all of the alleged crimes, which in this case is
between 25 May 1997 and January 2000.5"2

240.  Paragraph 36 of the Indictment read with paragraphs 37 and 38 set out the common
purpose. They further plead that the objective, set out in paragraph 36, namely to “take any
actions necessary to gain and exercise political power and control over the territory of
Sierra Leone, in particular the diamond mining areas,”®’* was to be achieved “by conduct

constituting crimes within the Statute,””*

7 Brima et al Appeal Judgement, para. 76.

"' Brima et al Appeal Judgement, para. 80.

572 Brima et al Appeal Judgement, paras. 84-85 (footnotes in the text omitted).
°7 Indictment, para. 36.

*" Brima et al Appeal Judgement, para. 82.
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241. Paragraph 37 of the Indictment also pleads the basic®”® and extended forms of joint
criminal enterprise liability in the alternative, and the Appeals Chamber acknowledged that
pleading as alternatives the basic and extended forms, is “a well-established practice in the

international criminal tribunals.”®"®

242.  The crimes charged in Counts 1 through 14 of the Indictment were within the joint
criminal enterprise, that is the basic form of joint criminal enterprise. The three Accused
and others agreed upon and participated in a joint criminal enterprise to carry out a
campaign of terror and collective punishments in order to pillage the resources of Sierra
Leone, particularly diamonds, and to control forcibly the population and territory of Sierra
Leone. Alternatively, the crimes alleged in the Indictment were the foreseeable
consequences of the crimes agreed upon in the joint criminal enterprise. Regardless of the
role played by each participant in the commission of the crime, all participants in the joint

criminal enterprise are guilty of the same crime.®”’

243.  Although the basic form of joint criminal enterprise requires the existence of a
common purpose that amounts to, or involves the commission of one or more crimes stated
in the Statute, the common purpose need not be previously arranged and may materialize
extemporaneously.®” Nor is it required under the basic form that the principal perpetrators
of the crimes that are part of the common purpose be members of the joint criminal
enterprise, but to impute liability to an accused for a crime committed by another, the crime

must form part of the common criminal purpose.®”

244.  An accused is held responsible under the extended form of joint criminal enterprise

for a crime outside the common purpose if, under the circumstances it was foreseeable that

7 The first and second categories of JCE do not need to be referred to specifically, since both are

encompassed within a pleading of a “basic” form of joint criminal enterprise liability: Vasiljevi¢ Appeal
Judgement, para. 98, Krnojelac Appeal Judgement, para. 89.

%76 Brima, et al Appeal Judgement, para. 85.

77 Vasiljevic Trial Judgement, para. 67, affirmed on appeal, Vasiljevi¢ Appeals Judgment, para. 111;
Prosecutor v. Blagojevié and Joki¢, 1T-02-60-T, “Judgment” Trial Judgement, (Blagojevi¢ and Joki¢ Trial
Judgment), 17 January 2005, para. 702. (The sentence imposed on each member of the joint criminal
enterprise may reflect the gravity of the offence and criminal conduct of that accused in relation to the
commission of that offence; Aleksovski Appeal Judgement, para. 182 and Celebiéi Appeal Judgement,
para. 731; Jelisi¢ Appeal Judgement, para. 101, quoting with approval Kupreski¢ Trial Judgement, para. 8§52.)
78 Prosecutor v. Brdanin , IT-99-36-A, “Judgement,” Appeals Chamber, 3 April 2007 (“Brdanin Appeal
Judgement”), para. 418.

% Fofana et al Trial Judgement, para. 216; Brdanin Appeal Judgement, paras. 410, 418.
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such a crime might be perpetrated by one or more members of the group or persons used

by a member to carry out the crime, and the accused willingly took that risk.%

745, Under both the basic and extended forms of joint criminal enterprise, participation
is satisfied so long as the accused assisted or contributed to the execution of the common
purpose. The accused need not perform any part of the actus reus of the crime.®®' Nor is it

required that the accused’s participation be necessary or substantial.***

b) Geographical Area and Scope of the Joint Criminal Enterprise

746. The Indictment alleges crimes in seven Districts of Sierra Leone and Freetown and
Western Area, and for some crimes, throughout the Republic of Sierra Leone. This reflects
the scope of the war fought in Sierra Leone and the widespread and systematic nature of
the crimes alleged in the Indictment. In Krajisnik, the Defence argued that joint criminal
enterprise was not the appropriate mode of liability in that trial due to the size of the case,
its scope, and the fact that the accused was structurally remote from the commission of the
crimes charged in the indictment.?®® The Trial Chamber rejected the suggestion:
Far from being inappropriate, JCE is well suited to cases such as the present

one, in which numerous persons are all said to be concerned with the
commission of a large number of crimes.

877. On the facts of this case, as discussed later in this section, the
Chambers finds JCE to be the most appropriate mode of liability.
Therefore, the other forms of liability char%ed in the indictment will
not be further considered in this judgement.6 4

747. The crimes alleged in the Indictment, the nature of those crimes, the geographical
area where they were committed, the number of victims, and the number of persons
involved in the joint criminal enterprise, are all factors which render joint criminal

enterprise the most appropriate mode of liability in this case.

68 Brdanin Appeal Judgement, para. 365, 411, 431.

81 Kyocka Appeal Judgement, para. 99; and Prosecutor v. Stakié , 1T-97-24-A, “Judgement”, Appeals
Chamber, 22 March 2006, (“Staki¢ Appeal Judgement”), para 64.

2 pydanin Appeal Judgement, para. 430; Kvocka Appeal Judgement, para. 98.

83 prosecutor v. Krajisnik and Plavsi¢ , 1T-00-39-T, “Judgement,” Trial Chamber, 27 September 2006
(“Krajisnik and Plavsi¢ Trial Judgement”), para. 876. This finding relies on two Appeals Chambers
decisions: Brdanin Appeal Judgement, para. 423, and Prosecutor v. Rwamakuba, 1CTR-98-44-AR72.4,
“Decision on Interlocutory Appeal Regarding Application of Joint Criminal Enterprise to the Crime of
Genocide,” 22 October 2004, (Rwamakuba JCE Interlocutory Appeal Decision ), para. 25.

84 Krajisnik and Plavsi¢ Trial Judgement, paras. 876-877.
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748. However, as will be apparent in later sections, the Prosecution also alleges liability
pursuant to the remaining modes of liability under Art. 6(1) and pursuant to Art. 6(3) of the
Statute.

c) Plurality of Persons

249. Paragraph 36 of the Indictment states that the RUF, including the First, Second and
Third Accused, and the AFRC, including Alex Tamba Brima, Brima Bazzy Kamara and
Santigie Borbor Kanu shared a common plan. The common plan was one shared by two
armed groups, RUF and AFRC, and some members of those groups died, were injured and
rendered hors de combat, or ceased to be affiliated with the groups. In the case of a large
scale joint criminal enterprise, the participants may change over a period of time, with new
members joining, and some persons ceasing to be members; membership in the enterprise
may vary (it is hard to conceive how this could not be so during a war as combatants die
and must be replaced) but so long as the common aim remains constant the joint criminal

enterprise continues.®®

250. A common plan existed throughout the Indictment period and the three Accused
were part of the plurality of persons who shared that common plan. Evidence exists of the
participation of Bockarie, Akim Touray, Alex Tamba Brima, K.S. Banya, Mingo, Charles
Taylor and others. On the evidence it is impossible to specify fully the membership of the
joint criminal enterprise, and it is not necessary to do 50.9%¢ However, the pre-Indictment
period evidence is relevant to demonstrating the context in which the joint criminal

enterprise arose.

251. The RUF attacked Sierra Leone in 1991 to overthrow the APC govemment.687 From
early on the RUF abducted civilians and forced them to be combatants, or to labour for the
RUF. The evidence referred to under Count 13 of this submission is relied on. In particular
TF1-330’s evidence, illustrates forced labour or enslavement as an integral aspect of the

RUF strategy and policy to gain control over natural resource of Sierra Leone. Forced

65 Brdanin Trial Judgement” para. 261; Tadi¢ Trial Judgement para. 227, Blagojevié and Joki¢ Trial
Judgment, paras 700-701.

%6 K pgjisnik Trial Chamber Judgement, para. 1086.

687 Exhibit 38, RUF Training Manual p. 11069; General Tarnue, Transcript 4 October 2004, pp. 128-131;
TF1-036, Transcript 27 July 2005, p. 29; Accused Issa Sesay, Transcript 22 June 2007, p.10; Accused Morris
Kallon, Transcript 18 April 2008, pp.2-5.
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labour and forced military service occurred in different forms. The evidence of forced
mining and forced farming demonstrates the use of civilians within the larger common plan

of the joint criminal enterprise.

752, For instance, forced farming for the RUF was common from 1996 up to 2000.
Civilians were forced to farm both on so called “RUF farms” or “government farms” and
on private farms®®® of the three Accused and of other commanders. The civilians working

. 9
on such farms were treated like slaves.®®

753.  Johan Hederstedt’s evidence referred to the characteristics of guerrilla groups and

advised that:

The main aim of this “fight for the rural districts” in developing countries
will be to gain control of the farming population, which constitutes the
majority of the population and is where the direct influence of the
ruling regime in question is normally weak.*%

17. Most guerrilla movements need and get the support of the population.

This may involve using civilians by force to achieve the goals and in order
to survive.... The support can consist of labour, directly or indirectly
as farming, building roads, organizing workshops, maintenance,
hosptialisation of injured soldiers or housing staff, leaders, etc.”!

10. In new conflicts the question of control over local resources is often the
triggering factor. In some cases these resources may be traded
internationally (for example minerals).692 [underlining added]

754. The evidence described in Count 13 establishes precisely this: the RUF planned to
take control of the civilian population by force, capturing and enslaving them, in order to
support the military objectives of the RUF. This included forcing civilians to mine

diamonds for the RUF.

688 TE1.371, Transcript 21 July 2006, Closed Session, pp. 60-62. Also: TF1-367, Transcript 23 June 2006,
Closed Session, p. 34, on Sam Bockarie’s Chief of Defence Staff — farm; TF1-367, Transcript 22 June 2006,
pp. 49-51.Corroborated by Dennis Koker, Transcript 29 April 2005, pp. 38-39.

6% TF1-330, Transcript 14 March 2006, pp. 24-25, 27-28, 30-31.

6% Exhibit 389, Report of Johan Hederstedt, p. 26758.

91 Exhibit 389, Report of Johan Hederstedt, p. 26760.

692 Exhibit 389, Report of Johan Hederstedt, p. 26757.
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255.  Similarly, the evidence in Count 12 shows that during the pre-Indictment period the
RUF systematically captured, conscripted or enlisted children under 15 years, or used them
to participate actively in hostilities. Witness TF1-314, was only 10 years of age in 1994
when she was captured by the RUF®”? and given military training.694 TF1-117 was 10 years
old in 1992 when he was captured.695 His group of child soldiers were trained to cock and
fire and use arms such as G3, AK 47 and LAR.%® DIS-188 confirmed the use of SBU’s
during the pre-Indictment period, attributing the SBU’s to the NPFL contingent that was
part of the RUF at the time.®7 Other Defence witnesses testified of children as

bodyguards,698 and Gios using 11 and 12 year old children to participate in ﬁghting.699

756. The above evidence and the evidence referred to in Counts 1 to 14 below, show that
from the outset the RUF comprised of a plurality of persons who acted in a concerted and
planned way to commit crimes in furtherance of its goal. A reference to the RUF training
manual makes clear that:
__the RUF entered Sierra Leone as a redeemer on the 23™ March 1991, with
arms because the corrupted A.P.C. escaped many coup d’etats. So the

A.P.C. grew strong in Sierra Leone and it was only rooted out by
invasion in the form of arm struggle.m

757 The existence of the joint criminal enterprise is demonstrated by the acts of the
RUF in the pre-Indictment period. The concerted actions of the collectivity, the members of
the joint criminal enterprise, prove the existence of the common plan, design or purpose.
Following 25 May 1997 the RUF was invited to join the AFRC coupists. The criminal acts
committed by the RUF prior to the coup continued after the coup. And the common plan of
the RUF prior to the coup, to take any actions necessary to gain and exercise political
power and control over the territory of Sierra Leone, in particular the diamond mining
areas, continued as the common plan when the plurality of persons comprised of the RUF,

including the three Accused, and members of the AFRC.

693 TF1-314, Transcript 2 November 2005, pp. 24-26.
694 TE{-314, Transcript 2 November 2005, pp. 27-30.
695 TF1-117, Transcript 29 June 2006, pp. 86-88.

6% TF1-117, Transcript 29 June 2006, p. 91.

697 DIS-188, Transcript 25 October 2007, p. 91.

6% D]S-163, Transcript 14 January 2008, p. 77.

699 D]S-252, Transcript 18 January 2008, p. 42.

700 Exhibit 38, RUF Training Manual, p. 11072.
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758.  Sankoh accepted the coupists offer to join the Armed Forces Revolutionary Council

i) Plurality of Persons After 25 May 1997

(AFRC).7O1 His acceptance was broadcast over the Sierra Leone Broadcasting Service
(SLBS) on 28 May 1997,7°% and Sankoh told the RUF that the RUF should take command
from Johnny Paul Koroma and that from that time on the RUF would be called the People’s
Army, and that the RUF and SLA were brothers and should be together.m3

Judicial notice was taken of the following facts:

R. Shortly after the AFRC seized power, at the invitation of Johnny Paul
Koroma, and upon the order of Foday Saybana Sankoh, leader of the RUF,
the RUF formed an alliance with the AFRC.

S The AFRC/RUF Junta forces (Junta) were also commonly referred to
as “Junta”, “rebels”, and “People’s Army” by the population of Sierra
Leone.

T. After the 25 May 1997 coup d’¢état, a governing body was created
within the Junta that was the sole executive and legislative authority within
Sierra Leone during the Junta.

U. The governing body included leaders of both the AFRC and the
RUF.”*

759.  No evidence has been led to suggest that the three Accused were not members of
the RUF, and the evidence further proves that the three Accused were senior commanders

of the RUF. They were part of a plurality of persons.

ii) The Supreme Council

760. Government Notice Number 215 of the Sierra Leone Gazette, dated 18 September
1997 lists those persons who “constitute the Armed Forces Revolutionary Council with
effect from the 25™ day of May 199779 Thirty-four names are listed, including Major
Johnny Paul Koroma (Chairman), Corporal Foday S. Sankoh (Deputy Chairman), Staff
Sergeant Abu Sankoh, Staff Sergeant Alex T. Brima, Staff Sergeant Brima B. Kamara,

0% The leaders of the coup were Johnny Paul Koroma, Chairman of the AFRC government, Zagalo, Alex
Tamba Brima, Ibrahim Bazzy Kamara, Samuel Kargbo, Biyoh Sesay, Momoh aka Dotti, Tamba Gborie,
Abdul Sesay, Woyoh, Sullay Falaba, George Adams, Lager, Leather Boot, Hassan Papa Bangura aka Bomb
Blast, Santigie Kanu aka Five-Five: George Johnson, Transcript 14 October 2004, pp. 24-26.

702 Exhibit 16, C.D OF Radio Broadcast Dated 28 May 1997. This exhibit is an audio recording of the
broadcast and Exhibit 17, Transcript of C.D OF Radio Broadcast dated 28 May 1997 is a transcript of that
recording.

73 Exhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 16 May 2005, pp. 44-45,

704 Judicial Notice Consequential Order, Annex 1, paras. R, S, T and U.

75 Exhibit 6, Copy of Sierra Leone Gazette dated Thursday 18 September 1997.
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Colonel Sam Bockarie, Major Morris Kallon, Colonel Issa H. Sesay, Colonel Gibril

Massaquoi, and Colonel Michael Lamin. "

261.  During the time of the Junta the Third Accused remained in Kailahun District but
he was a Vanguard and the Overall Security Commander of the RUF. Vanguards had a
specific position within the RUF as they had been trained in Liberia in the early days of the

RUF"Y Important positions within the RUF hierarchy, such as MP Commanders were only

given to Vanguards, even in 1997 and 1998.708

262.  The Supreme Council, of which the First and Second Accused were members, “was
the highest decision-making body of the Junta, which co-ordinated both the affairs of the
government, of the Junta, as well as defence of the Junta, that is the security of the Junta at

that point in time,”’%

iii) Plurality of Persons after F. ebruary 1998

263.  Judicial notice was taken of the following facts:

V. The Junta was forced from power by forces acting on behalf of the
ousted government of President Kabbah about 14 February 1998. President
Kabbah’s government returned in March 1998,

W. After the Junta was removed from power, the AFRC/RUF alliance
continued.”"°

264. This ongoing alliance is conclusive proof of the plurality of persons, and there is
ample evidence to demonstrate this continuation of a plurality of persons, of which the
three Accused were part. The pull-out from Freetown included all senior commanders of
the AFRC government and the other ranks; a mixed group of RUF and SLA soldiers were
fighting against ECOMOG troops.”!! Johnson testified that he saw the Second Accused “on
the 12 February at the residence of Johnny Paul Koroma when it was made to all
commanders that we should pull out of Freetown.”.”'? TF1-334 testified that when he

reached Newton he saw the First Accused there; Sesay went to Newton to receive some of

7% Exhibit 6, Copy of Sierra Leone Gazette Dated Thursday 18 September 1997.

" TF1-036, Transcript 27 July 2005, pp. 28-29; TF1-168, Transcript 31 March 2006, p. 67.
"% TF1-168, Transcript 03 April 2006, p. 75.

" TF1-371, Transcript 20 July 2006, p. 31.

"' Judicial Notice Consequential Order, Annex 1, paras. V, W, p. 11991,

"'" George Johnson, Transcript 14 October 2004, p. 45.

"'? George Johnson, Transcript 19 October 2004, pp. 108-109.
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his men and then went back to Masiaka.”'® The First Accused even instructed - to
put some men together to go and receive Johnny Paul Koroma as Koroma was pulling out

14
of Freetown.7

265. TF1-334 discussed a meeting shortly after the withdrawal from Freetown of SLA
and RUF held in Kabala that was chaired by SAJ Musa who said that Kono should be
captured.715 At Masiaka there was a meeting between the RUF and the AFRC where the 16
Honourables responsible for the coup plus RUF top commanders promoted themselves to
brigadier general.”'® — said there was a meeting at Masiaka of senior members of the
AFRC and the RUF, which he attended, the purpose of which was to assess the situation
and develop a strategy following the intervention.”'’ At Makeni, in mid to late February
1998 there was another meeting attended by Johnny Paul Koroma, Bazzy, Five-Five, the
First and Second Accused and others at a nightclub. After the meeting the Second Accused
told the troops to move to Kono and that the First Accused had said that this is ‘Operation
Pay Yourself’, each individual should try to get food and vehicles to take into the bush. The
looting was done by RUF and AFRC."'®

766. The RUF and AFRC continued to Kono District and a meeting was held in Koidu
attended by the First Accused, Johnny Paul Koroma and others.”*® Around this time SAJ
Musa went to Koinadugu District,”?° however, his presence (or that of any other individual
who had been part of the plurality of persons) in another location is irrelevant to the
existence of a plurality of persons. The law simply does not require that the plurality of
persons remain the same throughout the joint criminal enterprise, nor is there a requirement
that the plurality of persons be organized in a military, political or administrative
structure.”?' The Tadi¢ Appeals Judgement makes clear that not all members of the group

must contribute to the commission of crimes: “Whoever contributes to the commission of

3 Exhibit 119, TF1-334, Transcriit from AFRC Trial, Transcript 17 May 2005, p. 68.

TF1-334, Transcript 6 July 2006, pp. 109-111.

e Georie Johnson, Transcriit 20 October 2004, pp. 2-4.

TF1-360, Transcript 20 July 2005, pp.9-1 1.
719 Exhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 18 May 2005, pp. 3-4.
720 Byhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 18 May 2005, pp. 5, 20; TF1-334, AFRC
Transcript 17 May 2005, pp.105, 112-113.
™\ Fofana et al Trial Judgement, paras, 213 and 227, Brdanin Trial Judgement,para. 261;. Tadi¢ Appeal
Judgement, para. 227;. Vasiljevié, Appeal Judgment, para. 100:. Stakic, Appeal Judgment , para 64; Tadic
Appeal Judgement, para. 227.
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crimes by the group of persons or some members of the group, in execution of a common

criminal purpose, may be held to be criminally liable ...” "2 [underlining added].

267. It is possible for co-perpetrators pursuant to a joint criminal enterprise to be
removed from the actus reus of a crime. Senior leaders necessarily divide tasks up amongst
each other and use the means at their disposal, such as armies or police forces, to execute
the common plan. A commander may use the forces under his control, while another
participant makes inflammatory speeches and yet another provides political support. In
Stakié¢ the Appeals Chamber found that a “group including the leaders of political bodies,
the army, and the police who held power in the Municipality of Prijedor” was a plurality of

persons, meeting the first element of joint criminal en‘cerprise.723

268. Throughout 1998 and to disarmament, members of the AFRC remained with the
RUF in Kono and Kailahun Districts. For example, TF1-071 described the role of Akim
Turay in the RUF, “he was one of the senior fighters of the RUF, but he was an SLA.™

769. Some of the Honourables, the persons responsible for the AFRC Coup, such as
Honourables Adams, Lagawo, Sammy and Eddie Kanneh resided in Buedu and took orders
from Bockarie, and Bockarie had a good relationship with the AFRC in Buedu.”” TF1-036
testified that Bockarie was carrying out the military operation but he did it in consultation
with Johnny Paul Koroma.”?® Diamonds were taken from Johnny Paul Koroma but after

that:

Mosquito met him and apologised to the diamonds they had taken away
from him and they came together and started working hand in hand. Later
Mosquito met him and apologised to the diamonds they had taken away
from him and they came together and started working hand in hand. But
Mosquito told him to stay in Kangama because he doesn't want him to be
taking part in military commands and he does not want him to be talking in
radio so that the enemies will hear and mount pressures on where they were.
So he was just sitting down whilst Mosquito was taking decisions, and when
once he will make a decision, he will go and report to him and return. That

"2 Tqdié Appeal Judgement, para. 190.

723 Srakié, Appeal Judgment, paras. 68-69.

724 TF1-071, Transcript 21 January 2005, p. 82.
725 TF1-168, Transcript 3 April 2006, pp. 14-15.
726 TR1-036, Transcript 28 July 2005, pp. 43-44.
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is exactly what was happening. That's why 1 said he was the most high
command.”’

270. Members of the RUF, such as _ Col. Alfred Brown and Captain Stagger,
went to Koinadugu and Bombali Districts to where members of the former AFRC were
located.””® Throughout the conflict members of the AFRC and RUF formed a plurality of

persons. This was also perceived to be the case by victims.”?

271. Exhibit 40, a letter from Bockarie to Charles Taylor dated 24 June 1998, is a request
for ammunition.730 By this time ECOMOG had driven the RUF and AFRC out of
Freetown, and the RUF and AFRC were planning further attacks on the people Sierra

Leone.

d) Common Purpose or Design

272.  The second element of the actus reus of joint criminal enterprise is the existence of
a common purpose which amounts to or involves the commission of a crime provided for
in the Statute. There is no necessity for this purpose to have been previously arranged or
formulated. It may materialise extemporaneously and be inferred from the facts.””! In

addition, “Within a joint criminal enterprise there may be other subsidiary criminal

en‘terprises.”732

273. The RUF described itself as taking up an armed struggle against the APC

govemmen‘[.733 It entered into Sierra Leone in 1991 and from then on fought against

27 TF1-036, Transcriit 29 Juli 2005, i 73.

See for example, TF1-101 who, during the 1999 Freetown invasion, witnessed an argument between an
“SLA and a rebel”, about the purpose of entering Freetown. The SLA said they did not want to overthrow and
they just brought the rebels there. The rebel said “since they had come to the city, they were all together, so
what their leader told them to do was they should do it. The SLA said they would not fight again until they
were paid.” Finally a certain Captain Blood arrived and said “Don't fight. You are all together. Don't make
any argument again.” TF1-101, Transcript 28 November 2005, pp- 40-41
730" By hibit 40, Unsigned Copy of Letter from Bockarie to President Charles G. Taylor, 24 June 1998.

71 Kyocka Appeals Judgement, para. 96. The understanding or arrangement may be an unspoken one. It is
only necessary that the person have a tacit common state of mind with other members of the joint criminal
enterprise, which may be inferred from all the circumstances. The existence of such a common plan, design or
purpose may be established by circumstantial evidence, and may be inferred from all the evidence: Simi¢
Trial Judgement, para. 158;. Vasiljevi¢ Trial Judgement,para. 66; Krnojela¢, Trial Judgement, para. 80;
Prosecutor v. Furundzija, T-95-17/1-A, “Judgement”, Appeals Chamber, (“Furundzija Appeal Judgement”),
21 July 2000, para. 119; Krnojelac Appeal Judgement, para. 96, Tadi¢ Appeal Judgement, para. 227; Stakié
Appeal Judgement, para. 64.

732 kuocka et al Trial Judgement, para. 307.

733 Exhibit 38, RUF Training Manual, p. 11069.
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government forces. Later the AFRC coupists overthrew the elected government in May
1997, and the RUF joined the AFRC, while the elected government was forced into
temporary exile. For just over eight months AFRC/RUF Junta forces controlled a large
territorial area of Sierra Leone, including Freetown. ECOMOG forces remained in Sierra
Leone during this time and active hostilities continued. The AFRC/RUF Junta forces
during the Junta continued to use any actions necessary, including committing crimes
within the Statute, to gain and exercise political power and control of Sierra Leone, in
particular the diamond mining areas and this continued after the ECOMOG intervention in
February 1998. Several witnesses underlined the importance Bockarie placed on the
recapture of Kono, after the entry of ECOMOG in 1998, to consolidate the position of the

RUF and AFRC and to enable the Junta to sustain its military operations.734
274. There are two questions which should be considered when assessing the evidence:

1. Did the joint criminal enterprise include the crimes in the Statute?

2. If not, were the crimes a natural and foreseeable consequence of the
implementation of the common purpose of the joint criminal enterprise
or did they fall outside the joint criminal enterprise?

275. Whether crimes are “original” to the common objective or were added later is a
question of evidence, but the common objective should be conceptualized “as fluid in its

criminal means.””> The Krajisnik Trial Chamber commented that:

An expansion of the criminal means of the objective is proven when
Jeading members of the JCE are informed of new types of crime committed
pursuant to the implementation of the common objective, take no effective
measures to prevent recurrence of such crimes, and persist in the
implementation of the common objective of the JCE. Where this holds, JCE
members are shown to have accepted the expansion of means, since
implementation of the common objective can no longer be understood to be
limited to commission of the original crimes. With acceptance of the actual
commission of new types of crime and continued contribution to the
objective, comes intent, meaning that subsequent commission of such

crimes by the JCE will give rise to liability under JCE form 1.7

734 TF1-371, Transcript 20 July 2006, pp. 14-15, 8; TF1-071 Transcript 19 January 2005, Closed Session, pp.
50, 55 and Transcript 21 January 20035, Closed Session, pp. 86-87.

35 Krajisnik Trial Chamber Judgement, para. 1098.

73 Krajisnik Trial Chamber Judgement, para. 1098.
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276. The capture of civilians and forced labour, the crime of enslavement, were

i) Count 13, Enslavement

hallmarks of the joint criminal enterprise. Earlier in this submission, note was taken of the
evidence of the witness Hederstedt who said that most guerrilla movements need civilians
support and this may “involve using civilians by force....”7 It was part of the joint
criminal enterprise from the outset to enslave civilians, force them to labour on farms, mine
diamonds, carry loads, do domestic work and other activities. The practice to capture
civilians in RUF controlled areas, to detain them and use them in forced labour for different
tasks, such as carrying looted goods, weaponry and ammunition was clearly part of a
common war effort and a key element of the RUF strategy to achieve its goal to gain

control over Sierra Leone.

777.  The example of forced farming and the so called “subscription” system that the
RUF imposed on civilians in particular in Kailahun District, as described in detail in the
evidence section of Count 13, renders a good example of the elaborate system of
enslavement and forced labour the RUF imposed on civilians in Kailahun District since the
beginning of the war.”8 Several witnesses testified that civilians were forced to work on so
called “government farms” or «“state farms” for the RUF,” under harsh conditions and
under gunpoint.740 The Third Accused was a senior commander in Kailahun District from
1996 to 2000. He organised, planned and supervised an elaborate system of forced labour
in Kailahun'' through a system of G5 officers’" and “town chiefs” installed by the RUF,
who gathered and organised the civilians.”*® During that period alone in Giema up to 400
civilians were used in forced farming; in addition they were forced to carry the farmed
goods for the RUF.”* Civilians were captured by force by the RUF to do this labour.”* In

addition to forcing people to farm on “government farms” the RUF had established a

737 gxhibit 389, Report of Johan Hederstedt, p. 26760.

738 TR1-367, Transcript 22 June 2006, Closed Session, pp. 25-26.

739 TF1-371, Transcript 21 July 2006, Closed Session, p. 60; TF1-367, Transcript 22 June 2006, p. 26.

740 TF1-113, Transcript 2 March 2006, pp. 71-72; TF1-108, Transcript 7 March 2006, pp. 104-106 and
Transcript 13 March 2006, pp. 36-37.

741 Tp1-108, Transcript 7 March 2006, pp. 104-105.

742 TF1-113, Transcript 7 March 2006, pp. 28-29; and Transcript 2 March 2006, pp. 71-72. Corroborated by
DIS-074 Transcript 4 October 2007, p. 64.

73 p1s-302, Transcript 27 June 2007, pp. 35-38; DIS-117 Transcript 5 October 2007, pp.16-17 ;

744 TF1-108, Transcript 7 March 2006, pp. 107-111, Transcript 8 March 2006, pp. 23, 29; Transcript 9 March
2006, p. 63.

75 TF1.108, Transcript 8 March 2006, p. 46; TF1-366, Transcript 15 November 2005, pp. 59-60.

Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T 114



L0373

system that witnesses referred to as “subscription” in which farmers, in particular in
Kailahun, were forced to hand in some kind of a levy to the RUF, consisting mostly in
coffee, cacao and palm oil, meat and fish. This system existed from 1996 to 2001 and it
was the Third Accused who collected the products through his G5 commanders’*®, who
made civilians carry the goods.747 Civilians were not compensated they had to gather food
besides the forced labour for the RUF.*® Witnesses considered this system as forced
labour™® and slavery.750 The products were sent to the frontlines.”' The use of forced

labour on RUF farms was necessary to feed the troops752

578, Diamond mining was a pillar of the RUF movement and a main source of income
during the armed conflict. Bockarie considered the Tongo area and Kono District, both
diamondiferous areas as strategically important regions, and said they should remain under
RUF or Junta control at all means.”> Unified RUF and AFRC forces collectively attacked
Tongo in August 1997, which was under the control of the Kamajors.754 The attack was
lead by Bockarie. He entered Tongo with over 300 combatants and gathered around 1,000
civilians at the NDMC football field in Tongo to tell them that they now had to do “AFRC
government rnining”.755 TF1-334 testified that the SLA and RUF were mining in Tongo

during the Junta, which was controlled by the AFRC secretariat under the command of the

Secretary of State East, Captain Eddie Kanneh, who worked closely together with Sam

746 TF1-330, Transcript 16 March 2006, p.

747

See also: Exhibit 84, Note
dated 15 February 1999 from the G5 Office 4th Battalion Headquarters, Kailahun (confidential) and TF1-330,
Transcript 16 March 2006, p. 91. Corroborated by TF1-367, Transcript 23 June 2006, Closed Session, p. 40,
who said that in 1998 civilians took the products of their private farming, to the riverside markets at the
border and sold them there, while the earnings had to be handed over to the RUF. Even Defence witnesses
admitted that civilians could “not refuse” to carry out these tasks: DIS-117 Transcript 5 October 2007, pp. 16-
17. This information was corroborated by DIS-074, Transcript 4 October 2007, pp. 63-64.

748 TR 1-330, Transcript 14 March 2006, 46-48

749 TF1.330, Transcript 16 March 2006, pp. 79-80.

750 TF1-330, Transcript 14 March 2006, p. 92; TF1-113, Transcript 2 March 2006, p. 71; TF1-108, Transcript
10 March 2006, p. 43 and Transcript 13 March 2006, p. 99.

751 DIS-117 Transcript 4 October 2007, p. 103 and Transcript 5 October 2007, pp. 13-15. In cross-examination
DIS-117 admitted, that the first Accused had given him food once in Pendembu and that was the reason why
he came to testify for the first Accused. Transcript 5 October 2007, p. 25.

752 TF1-108, Transcript 7 March 2006, p. 91.

753 TF1-036, Transcript 28 July 2005, p. 44.

74 TR1.035, Transcript, 5 July 2005, p. 78; DIS-293, Transcript 13 November 2007, pp. 62.

755 TF1-035, Transcript, 5 July 2005, pp. 79-81; DIS-293, Transcript 13 November 2007, p. 63.
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Bockarie.””® Kanneh had political and administrative functions similar to a resident
minister of the Eastern Region and the AFRC secretariat performed administrative
functions specifically relating to mining. Brigade commander of Kenema was Fallah

Se:wa.757

779.  Further proof of the importance mining played in the RUF and AFRC strategy and
plan was the weight, revenue generation was given in meetings of the Supreme Council.
Since the Junta found it very difficult to raise revenue through taxes but nevertheless had to
pay for salaries to members of the Supreme Council, the government, the combatants and
for military logistics they had to generate income. “The only alternative, at that point in
time, was a resort to alluvial mining in order to support the Junta””*® to pay for petroleum
to allow troops and commanders to move, for the supply of arms and ammunition and
rations.”” Johnny Paul Koroma appointed senior members of the Supreme Council to
supervise the mining of alluvial diamonds in Kono and Kenema, and periodically those
members updated the Supreme Council on the diamonds that were mined.”®® A controlling
and recording system was in place by 1998 and 1999 and diamonds would be brought —
mostly through Buedu’® — to Liberia in exchange for weapons, medicine and food.”®
Secretary of State Eddie Kanneh, Sam Bockarie, the First and the Second Accused took
diamonds to Liberia. Eddie Kanneh would come from Monrovia with white people; he was
the go-between between the RUF and Charles Taylor. They brought back arms, AK47,

RPG, HMG, mines, and rice, medicines, dollars.”®

756 Exhibit 119, TF1-334 Transcript from AFRC Trial, Transcript 17 May 2005, pp. 54, 57.
757 TF1-371, Transcript 20 July 2006, Closed Session, pp. 26-27.

758 TF1-371, Transcript 20 July 2006, p. 35.

759 TF1-371, Transcript 20 July 2006, p. 36.

760 TF1-371, Transcript 20 July 2006, pp. 36-37,53.

TF1-366, Transcript 10 November 2005, pp. 29-34.
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780. The RUF did diamond mining as early as 1996.7%* During the Junta, diamond
mining took place in different areas of Kono District, mainly, at Tongo Fields in Kenema
District,765 and at Yenga, Morfindo, Jojoima and Jabama, Golahun in Kailahun District.”®
Sam Bockarie controlled the mining in Tongo.767 The actual mining was predominantly
done by the RUF and the diamonds found there went to the RUF high command, including

the First and Second Accused.768

781. The mining was done by civilians who had been captured in different locations,
throughout AFRC and RUF occupied areas of Sierra Leone, civilians were forcibly
transported into Kono to work in the mines.”® They were forced to work under the
supervision of AFRC and RUF soldiers,””° at gunpoint,771 mostly in very harsh and
inhuman conditions,”’* which many did not survive.”” Civilians were kept in camps and
prevented from ﬂeeing.774 Mining was carried out both for the Junta “Government” as well

as for individual commanders.775

782. Civilians were also used for other forms of forced labour, in particular to carry

goods for the RUF or for so called “food finding missions,””’®

764 TF1-367, Transcript 23 June 2006, Closed Session, pp. 42-43.
75 TF1-371, Transcript 20 July 2006, Closed Session, p. 52; TF1-371, T. 31.6.06, pp. 55-57.

76 TF1.366, Transcript 10 November 2005, pp. 7-8. ; However, mining in Giema, Kailahun District was
stopped, since the returns were poor. TF1-367, Transcript 23 June 2006, pp. 52-53.

767 TR1-060, Transcript 29 April 2005, pp. 68, 69; TF1-035, Transcript, 5 July 2005, p. 79-81.

768 TR1-371, Transcript 20 July 2006, pp. 52-54.

79 TF1-366, Transcript 15 November 2005, pp.53-54; Exhibit 181 NPW

J Conflict Mappi . 38.

TF1-367, Transcript 22 June 2006, p. 48-50; TF1-371, Transcript 21 July 2006, pp. 69-70; TF1-366,
Transcript 10 November 2005, pp.12-13,29-34. TF1-035, Transcript, 5 July 2005, pp- 82-83.

712 TF1-371, Transcript 20 July 2006, pp. 52-53, 57. TF1-041 saw 100 to 200 civilians digging diamonds in
December 1997, and confirmed that the civilians were treated badly, Transcript 10 July 2006, pp. 19-20.

773 Bxhibit 181, NPWJ Conflict Mapping , p. 32.

774 TF1-071 Transcript 21 January 2005, pp. 39-42.

775 TF1-367, Transcript 22 June 2006, pp. 49-51; TF1-366 testified that Bockarie, Johnny Paul Koroma and
other Junta commanders, including the First and Second Accused, had diamonds mined by civilians under
their bodyguards, Transcript 7 November 2005, pp. 91, 92

776 Exhibit 181, NPWJ Conflict Mapping , p- 32: “In some places, more sophisticated methods of extracting
support from civilians were put into place by the RUF/AFRC, including local tax administrations and systems
allowing the regime to communicate demands to civilians less violently. Nevertheless, “food finding
missions” ballooned, including such plainly-titled looting sprees as “Qperation From your Hand to My Hand,
from Your Pocket to my Pocket.”
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783. The above evidence and that cited below under the heading Count 13 demonstrate
that the crime of enslavement was part of the joint criminal enterprise from its inception.
The practice to capture civilians in RUF and AFRC controlled areas, to detain them and to
use them in forced labour for different tasks, in particular mining, farming, transporting
looted goods, weaponry and ammunition was clearly part of a common war effort and a
key element of the RUF and AFRC strategy to achieve its goal to gain control over Sietra

Leone.

784, There is no need to go on to the second question: whether the crimes a natural and
foreseeable consequence of the implementation of the common purpose of the joint
criminal enterprise. Nonetheless, if the crime of enslavement was not part of the joint
criminal enterprise, it was a natural and foreseeable consequence of the common purpose

of the joint criminal enterprise.

ii) Count 12, Conscripting, Enlisting or Use of Children Under 15 to Participate
Actively in Hostilities

785. The training and use of child soldiers was an important component of the war effort.
Children have been used in the RUF since 1991; they were used because they implemented
orders easily.777 The First Accused himself clearly indicated in his testimony that it was the
policy of the RUF that children received military training, as he testified that Foday Sankoh
said the children were to be trained so that they could defend themselves in case of any
attack from enemies, that children were the future leaders and that they were supposed to
be part of the RUF.”’® Defence witnesses confirmed that the use of children was a practice
which started in the early years of the RUF and which went on from 1996 up to 2000.”"
The RUF created an organized system to provide support and fill in its ranks effectively, in
which children, both male and female, were especially targeted. The ultimate aim of the
process was to foster the child's dependency on the armed group, thereby preventing

escape.m The recruitment and use of child soldiers was also common under the Junta

771 TF1-366, Transcript 8 November 2005, p. 69.

78 Accused Issa Sesay, Transcript 3 May 2007, p. 81.

719 DIS-163, Transcript 10 January 2008, pp. 39-41; DIS-174, Transcript 21 January 2008, pp. 119-119;
DAG-101, Transcript 10 June 2008, pp. 8-10.

780 A ccused Issa Sesay, Transcript 3 May 2007, p. 81.
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regime.”' Children were trained together with forcibly recruited adults in special training
camps such as Matru Jong, Bunumbu, Koidu and Yengema782 under harsh conditions. They
were organised in so called Small Boys Units (SBU) or Small Girls Units (SGU) and used
for different purposes, such as carrying loads, domestic chores, carrying weapons, fighting
in combat,”® spying enemy positions and transmitting information.”® Child soldiers were
also used to guard civilians who forcibly worked in diamond mining785 or farming. Several
witnesses testified that it was common for RUF commanders to use child soldiers as
bodyguards.786 The RUF used child soldiers, both boys and girls, throughout the conflict
from 1991 up to 2002 and some of them were as young as 8, 9 or 10 years old.” Child
soldiers committed atrocities such as rape, amputations788 killings, often on the order of
senior commanders.”® Some testimonies suggested that the enlistment and use of child

soldiers increased after the ECOMOG intervention in 1998.7%°

286. The conscription, enlistment, or use of children under 15 years into the RUF and
AFRC forces, was widespread and planned. The use of SBU’s and SGU’s was known
throughout the RUF, and to the three Accused who used SBU’s. The crime alleged in
Count 12, as demonstrated by the evidence summarized here and the evidence relied on
under Count 12 below, was a part of the joint criminal enterprise from the outset. In the
event the crime alleged in Count 12 was not part of the common purpose of the joint

criminal enterprise, the crime was a natural and foreseeable consequence of the common

purpose.

781 TF1-122, Transcript, 7 July 2005, pp. 58-60, 97-98; 8 July 2005, pp. 2, 3

TF1-060, Transcript 29 April 2005, pp. 70-74, TF1-035, Transcript, 5 July 2005, pp. 81-84, referring to
the mining sites in Tongo.
786 TF1-045, Transcript 21 November, pp. 38-39; TF1-366, Transcript 8 November 2005, pp. 69-70.

TF1-343, Transcript 17 March 2006, pp. 67-68.
7 TF1.060, Transcript 29 April 2005, Closed Session, pp. 70-74. Referring to incidents in Tongo in
September, October 1997, and TF1-035, referring to an incident in Tongo, when the Second Accused was
g)resent, Transcript, 5 July 2005, pp. 90-92.

% TF1-071, Transcript 19 January 2005, pp. 34-35; George Johnson testified that many civilians were
abducted on the trip to Rosos. George Johnson, Transcript 14 October 2004, p. 86.
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287. The systematic looting of civilian property was part of the common criminal design,

iii) Count 14, Pillage

as RUF and AFRC troops, not receiving wages for their involvement and engagement in
hostilities, had to find the means to survive during the war and were told to do so by their
commanders. The common criminal purpose included looting. TF1-360 said: “in the
guerrilla you are not paid. You live on what you capture. In the national army you are
paid”.791 “Operation Pay Yourself”, launched during the retreat from Freetown to Kono
after the ECOMOG intervention in Freetown in February 1998, confirms that the taking of
property was ordered at the highest level in order to provide for and maintain the RUF and
AFRC as a fighting force, and in order to trade for arms and ammunition. Although
Defence witnesses euphemistically referred to the looted goods as “government
property,”792 it is clear that the massive looting of property by the RUF and AFRC was
illegal pillage as set out in detail under Count 14 below. So called “food finding missions”
793 were recurrent and involved the systematic taking of food supplies from civilians. Other
property such as vehicles, machinery, generators, tapes or refrigerators794 was commonly
Jooted throughout the conflict. It increased with the launch of Operation Pay Yourself after
the overthrow of the Junta, during the retreat in early 1998,” in particular in Makeni’”°

and on the way from Makeni to Kono”’ and in Koidu.””® By ordering “Operation Pay

1 TF1-360, Transcript 22 July 2005, p. 24 (lines 15-16).

72 Dis-188, Transcript 2 November 2007, Closed Session, pp. 99-100. This witness explained the RUF
ideology as regards looting: The taking of property from a place that had been captured from the enemy was
not looting because the property in that place, declared an RUF zone, became RUF property as soon as the
place was captured. According to the RUF ideology everything found in a captured location automatically
became RUF property, including civilians present in that location.

79 TF1-141, Transcript 11 April 2005, pp.90-91; DIS-188, Transcript 2 November 2007, Closed Session, pp.
101-103.

794 DIS-188, Transcript 2 November 2007, Closed Session, pp. 99-100. This witness explained the RUF
ideology as regards looting: The taking of property from a place that had been captured from the enemy was
not looting because the property in that place, declared an RUF zone, became RUF property as soon as the
place was captured. According to the RUF ideology everything found in a captured location automatically
became RUF property, including civilians present in that location.

795 DIS-188, Transcript 26 October 2007, pp- 80-81.

796 TF1-117, Transcript 29 June 2006, pp. 101-105; DMK-032, Transcript 6 May 2008, pp. 15-16.

797 DMK-032, Transcript 6 May 2008, pp. 13-14; DMK-082, Transcript 13 May 2008, pp. 27-31. DMK-082
said, that there was looting in towns like Masingbi, Makoni Junction, Makali, Matotoka, and Magburaka
Transcript 13 May 2008, pp. 31-32.

798 TF]-141, Transcript 11 April 2005, pp. 108-109; DIS-188, Transcript 26 October 2007, pp. 106-107;
DMK-082, Transcript 13 May 2008, p. 90.
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Yourself” explicit commands to pillage were given799 and commanders were looting

themselves.800

288. In particular the pillage of diamonds was systematic and planned looting that was
essential to the common purpose of the joint criminal enterprise, as shown in detail under
Count 13, at paragraphs 876-886 and 923-924 and in Count 14, at paragraphs 996-1002.
These were plundered resources from the civilians of Sierra Leone that were used by the
RUF and AFRC to acquire arms and ammunition. It was a matter specifically addressed by
the Supreme Council at its meetings since the Junta could not raise revenue through
taxes.®’! Thousands of diamonds were Jooted by the RUF and the AFRC during the
Indictment period.802 As set out above, farmers were forced to turn over their produce to
the RUF before and during the Indictment period in a so called “subscription” system
which existed throughout the RUF regime, mainly in Kailahun District from 1996 to
2001.2% As regards, the massive pillage committed in Freetown, during the coup804 and
during the Freetown Invasion®® it was integral to the ongoing existence of the RUF, a self-
reliant entity, whose members looted to survive. Exhibit 225, minutes of a December 1998
RUF forum, utters the prophetic advice: “No looting until the mission is atccomplished.”806
It was understood by all members of the RUF that looting was accepted and encouraged

once a mission was accomplished.

289. The RUF relied on looting to sustain itself, it was not a force with a payment
system, and fighters were expected and encouraged to loot. This was done for food, and
other items which could be used, or traded. Looting was widespread and systematic within
the RUF, including the pillage of diamonds which was essential to maintain RUF and

AFRC, and forcing civilians to turn over their produce to the RUF. From its inception the

799 TF1-117, Transcript 29 June 2006, pp. 101-105;

800 TR|.141, Transcript 11 April 2005, pp. 109-112.

801 TF1-371, Transcript 20 July 2006, p. 35.

802 Exhibits 41 and 42 Diamond Mining Records.

803TF1-330, Transcript 14 March 2006, pp. 41-45; TF1-108, Transcript 8 March 2006, pp. 23-24; Transcript 7
March 2006, p. 96. TF1-108 described the “subscription” system as follows: “...whatever the RUFs needed
to pursue the war, they would tell us, the civilians, then we too would tell our people and then we would
subscribe what they needed to pursue the war” TF1-108, Transcript 7 March 2006, p. 91.

304 Exhibit 176, Al Report. 1998, pp.15-16 (19493-19494); Exhibit 178, US State Department Report, 1998,
pp. 5-6 (19585-19586).

805 pyhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 23 May 2005, pp. 101, 103; Exhibit 147,
UNOMSIL Human Rights Assessment 1999, p. 8-9 (19048-19049).

306 Exhibit 225, Forum Minute, 11 December 1998, RUF/SL, Chairman Colonel Issa H. Sesay, p. 3.
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RUF engaged in looting and the summary of evidence above, along with the more complete
review of evidence below under Count 14 proves that pillage was part of the common
purpose throughout the Indictment period. In the alternative, pillage was a natural and

foreseeable consequence of the common purpose.

iv) Count 6, Rape; Count 7, Sexual Slavery; Count 8, Other Inhumane Act;
Count 9, Outrages Upon Personal Dignity

290. These Counts are dealt with together throughout this brief because of the similarity
of the evidence that is relevant to these Counts. The abduction and sexual assault of women
was common within the RUF prior to the Indictment period, and continued throughout the
Indictment period. It was a widespread crime within the RUF and AFRC and part of the
common purpose. Massive sexual violence was not only used to sow terror amongst the
civilian population, it further served military and supply purposes: 1ape and sexual slavery
helped to maintain the moral of the fighting forces in a long lasting and gruelling guerrilla
war. Forced marriage further helped the RUF to keep combatants and commanders

committed to the movement since they could satisfy their sexual and emotional needs and

in addition take care of the every day chores. DIS-174, _
_, explained that where a combatant lived with a woman at the

frontline, there was no “need for the soldier to retreat again, when you have your own wife
at the full front with you, so you would not be thinking of becoming an AWOL soldier.”®”’
DAG-101 testified that some members of the IDU WACs (Women Auxiliary Corps) “were
assigned to these combatants. They were living with these combatants as partners, wives
and so on. They were living with them at the front lines as well as the rear, as were calling
them.”8®® The widespread and systematic use of sexual violence, including rape, sexual
slavery and forced marriage therefore served the ultimate objective “to gain and exercise
political power and control over the territory of Sierra Leone,.. 7899 The Accused, together
with the leaders of the AFRC, shared a common plan and design to achieve the objective

by conduct constituting crimes within the Statute.

87 1s-174, Transcript 21 January 2008, Closed Session, p. 120 (lines 9-12). (AWOL means Absent Without
Official Leave, desert).

808 DAG-101, Transcript 9 June 2008, pp. 91 (lines 27-29) — 92 (lines 1-3)

899 [ndictment, para. 36.
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291. The witness Hederstedt said that “It may be more correct to see the use of terror as
just one of many weapons used by an insurgent movement as part of its work towards
safeguarding its political and its military progress"’sm The witness testified that the sexual
assault of women would fall within this use of terror, as would the amputation of limbs.®"'
Further the extent of the systematic and widespread sexual violence inflicted by members
of the RUF and AFRC on women and girls®'? especially in 1998%3 and 1999%* in
particular in Kono District’"”, the north-eastern part of the country816 and in Freetown and
the surrounding areas during and following the January 1999 invasion,®!” and the manner in
which women were sexually abused®'?, clearly shows that sexual violence was not random.
It was not committed by single undisciplined combatants but rather, it was part of the
common purpose and used as a war strategy. An NGO estimated that between February and
June 1998, thousands of women and girls had been raped by members of the
AFRC/RUF 3" The report of TF1-369 states that during the war in Sierra Leone, women
and girls were targeted, abducted, gang raped, and used as sex slaves or made bush wives,
captured and forced to be the wives of rebels.’?’ Rape was specifically targeted at civilians
who lived in areas that were captured by AFRC and RUF and clearly aimed at punishing

the civilians. The pattern in which sexual violence was inflicted upon the victims, for

instance the fact that rapes were often coupled with other gruesome atrocities, mostly

810 B+ hibit 389, Report of Johan Hederstedt, page 8.

811§ Hederstedt, Transcript 24 June 2008, pp. 109-110.

812 Exhibit 159, First UNOMSIL Report, 1998, para. 36., Exhibit 162, Fourth UNOMSIL Report 1998, para
32., Exhibit 173, Fourth Secretary-General Report on UNAMSIL, para. 45.

813 Exhibit 163, UNOMSIL - Human Rights Situation Report and Preliminary Technical Assistance Needs
Assessment, 19 July 1998 (19185-19188), (“UNOMSIL Human Rights Report 1998”), p. 19188 (“First
UNOMSIL Report 1998”) para. 36 reads: “The rebels are estimated to hold several thousand civilian
captives, including women and children. They are used as porters, human shields and for forced sexual
activity.”;

814 Eyhibit 162, Sixth Report of the Secretary-General on the United Nations Observation Mission in Sierra
Leone, 4 June 1999 (S/ 1999/645) [[para. 32 (19172)] : “A large number of civilians are believed to have been
abducted by RUF/AFRC over the past three months. The abductions have reportedly followed a consistent
pattern where RUF/AFRC retreating from a town or village have forced men, women and children to go with

them to serve as porters, potential recruits or sex slaves. Most of these abductees are still being held by
RUF/AFRC.”

$15Exhibit 175, HRW Report, 1998, pp. 17-19, 21 (19450-19452, 19454).

816 Exhibit 161, Third UNOMSIL Report 1998, para. 36.

817 Exhibit 147, UNOMSIL Human Rights Assessment 1999, p. 6 (19046), Exhibit 174, HRW Report, 1999,
p.34 (19402).

8% gee also Exhibit 146, HRW Report “We'll Kill You If You Cry. Sexual Violence in the Sierra Leone
Conflict”, January 2002, Vol. 15, No. 1 (A., (‘HRW Report on Sexual Violence”), pp. 28 and 35-36.

819 Bxhibit 175, HRW Report 1998, p. 4 (19437).

820 Exhibit 138, Expert Report Forced Marriage, p. 12089.
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killingsSZI, mutilations®*> or {l]-treatment®?, and the accounts of brutal gang rapes,824 rapes
of children®?®, and rapes in front of the family members and other civilians,?¢ clearly show

that sexual violence was particularly used to terrorize, punish and subdue civilians.

292. TF1-217’s account of what happened to him and his family _
-827 when Junta forces under the command of _ attacked his village,
gives an impression of the extent of violence civilians were exposed to, and how sexual
violence was used to terrorize them. After separating women and men, combatants were
ordered to pick women and rape them; some were raped in public, in front of the other
captured persons. The witness and his children®® were forced at gunpoint to watch how
eight combatants raped his wife and how she was killed after the gang rape. _
told him that since he did not know how to do it, he shall look at what —
boys do.¥ After that the _ started to amputate the hands of nine civilians.

293,  The fact, that rape was used as a war technique and was not randomly committed by

individual combatants only to satisfy their sexual needs is further reflected in the fact that

821 TF1-217, Transcript 22 July 2004, pp. 18-19. This witness testified that his wife was killed after having
been gang raped by 8 combatants, p. 19.

822 TF1.192, Transcript 1 February 2005, p. 65. This witness testified that a small boy was forced to have
sexual intercourse with a woman and when he was not able to do so, the rebels «started slashing this fellow's
private” and “slitting the lady's privates, so that this lady would not meet with any other individual in her
life.”(lines 2-9).

83 TF1-192, Transcript 1 February 2005, p. 65 (lines 2-9): ... there was a small boy that was my friend. The
lady that was given to him -- the lady reported that the fellow was a eunuch. So these bad people took a knife
and started slashing this fellow's private. So that they did so, they took a knife and starting slitting the lady's
privates, so that this Jady would not meet with any other individual in her life.”

824 7E1.305, Transcript 27 July 2004, pp. 54-56; 61.

825 TF1-305, Transcript 27 July 2004, pp. 54-56; 61: When asked how old she was when she was gang raped,
this witness said she had just come from the initiation bush, p. 56. “Our own people -- they don't take it by
years, they only look at your growth. When your breast are full and they say, "This is big enough. Let’s put
her into the society." (lines 21-22). TF1-212, told about the rape of a 12 year old girl. Transcript 8 July 2005,
pp. 103-105; TF1-016, said, her 11 year old daughter was raped, Transcript 21 October 2004, p. 19; TF1-031
said, her 10 year old daughter Transcript 17 March 2006, pp. 89-90;

TF1-217, Transcript 22 July 2004, pp. 18-20 and 23; TF1-197, Transcript 21 October 2004, pp. 86-87. See
also: HRW has written in its 1998 report, that “[t]he crimes of sexual violence committed by the AFRC/RUF
against women and girls are often accompanied by other forms of violence.” And “Often, the rapes occur in
front of family members and others..., and in some cases relatives are forced to rape their sisters, mothers or
daughters.” Exhibit 175, HRW Report 1998, p. 19450.

827 TF1.217, Transcript 22 July 2004, p. 15.

828 | 217, Transcript 22 July 2004, pp. 18-20 and 23.

829 TF1-217, Transcript 22 July 2004, pp. 17-19 and 24, especially p. 17 (lines 26-29). HRW confirmed in its
report on violence in the Sierra Leonean conflict, that “[m]any rapes were committed in full view of other
rebels and civilians.” And: “[c]hild combatants also raped women who could have been their mothers or in
some instances even their grandmothers.” Exhibit 146, HRW Report on Sexual Violence, pp. 35-36.

Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T 124



£090%

child soldiers, as young as 14 years 01d®?, were forced to rape83 ! captured civilians were
forced to have sexual intercourse with other civilians, often in public,832 and family
members were forced to have sexual intercourse with their relatives.®** Rape was clearly
used as punishment.834 Breastfeeding or pregnant women were raped or otherwise sexually
abused, although sexual intercourse with women in this state is taboo in the Sierra Leonean
society.835 Some women who were raped where subsequently forced into marriages or
sexual slavery, where they continued to be raped.836 Rape was used as an instrument of
terror, a means of punishment and a methodical way to demoralize and humiliate the
enemy, including the civilian population targeted.837 Besides the personal motivations of
the combatants to have their sexual desires fulfilled, it was a military strategy used to

achieve the common purpose of the joint criminal enterprise.

294, Forced marriage was widespread and systematic during the conflict in Sierra Leone,

as set out in The “Expert Report on the phenomenon of “forced marriage’ in the context of
the conflict in Sierra Leone” (“Report”) and the accompanying expert testimony of witness
TF1-369, both discussed extensively under Count 6-9, below. Women and girls were
abducted and used as sex slaves or made bush wives by RUF and AFRC combatants and
commanders.®*® TF1-045 described this practice as follows: “When you capture a woman,
there are no formalities in terms of marriage. You take her. It is not for anything but to use
her as a woman, your wife. That is what I mean by bush wife.”®® Expert witness TF1-369,
in her report put it as follows: “Forced marriage became a means of survival for most girls

in the bush, as bush wives were spared gang rapes, were ensured regular meals and were

!!I TF1-199, Transcript 20 July 2004, p. 30 (lines23- 26). HRW wrote in its report on sexual violence during

the Sierra Leonean conflict: “Child combatants also raped women who could have been their mothers or in
some instances even their grandmothers.” Exhibit 146, HRW Report on Sexual Violence, p. 35.

832 TR].064, Transcript 19 July 2004, pp. 48-49. See also Exhibit 146, HRW Report on Sexual Violence, p.
35.

83 TF1-218, Transcript 1 February 2005, p. 84. See also: Exhibit 175, HRW Report 1998, p. 19450. ... in
some cases relatives are forced to rape their sisters, mothers or daughters.”

%4 Exhibit 178, US State Department Report, 1998, pp. 19582-19583 and 19586.

835 TF1-064, Transcript 19 July 2004, pp. 48-49. See also Exhibit 146, HRW Report on Sexual Violence, p.
35, where HRW stressed that “[i]n Sierra Leone, postmenopausal and breastfeeding women are presumed not
to be sexually active, but rebels violated this cultural norm by raping old women and breastfeeding mothers.”
836 TF1-064, who was first forced to have sexual intercourse with another abductee, TF1-064, Transcript 19
July 2004, p49, was later forced to “chose a husband” amongst the rebels, Transcript 19 July 2004, pp.66-67.
87 Exhibit 178, US State Department Report, 1998, pp. 19582-19583 and 19586.

#38 By hibit 138,Expert Report Forced Marriage, p. 12089.

839 TF1-366, Transcript 21 November 2005, pp. 37-38
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protected by their husbands.”®*° This evidence was corroborated by a number of insider™*!,

. . 843
\flctlm842 and other witnesses.

795. The evidence is extensive of acts that were crimes under Counts 6 to 9 by the RUF
and AFRC during the Indictment period. It is beyond credulity to think that it was not
known by the three Accused, as there is evidence that they themselves were involved in
sexual crimes®™ and had bush wives.?* Further, it was accepted conduct within the RUF;
in fact, commanders sought to exercise their power846 by being able to choose women
before subordinates could and sexual crimes did usually go unpunished.847 DAG-080
claimed that forced marriage was considered an offence within the RUF but was not aware
of any Joint Security Board of Investigations ever being set up for such cases during the
indictment period.848 Rapes were regularly committed by high ranking commanders of the
RUF 3 The large number of witnesses who testified that women and girls were
systematically raped when a group of civilians was capturedgso indicates that sexual
violence was part of a pattern used by the RUF when capturing civilians. These crimes
were within the common purpose from the outset. Alternatively, they became part of the
common purpose during the retreat from Freetown in February 1998. In the further

alternative, Counts 6 to 9 were a natural and foreseeable consequence of the common

purpose.

v) Count 10, Violence to Life; Count 11, Other Inhumane Acts

296. The widespread and systematic use of mutilations reflects in particular the aim of

the joint criminal enterprise to gain and exercise “control over the population of Sierra

%40 Exhibit 138, Expert Report Forced Marriage, p. 12095.

81 TF]-371, Transcript 21 July 2006, p. 66-67;TF1-071, Transcript 19 January 2005, pp. 38-40.

82 TF-314, Transcript 2 November 2005, pp. 37-40 and Exhibit 47; TF1-064, Transcript 19 July 2004, pp.
59, 66-67;TF1-016, Transcript 21 October 2004, pp. 13-15.

843'TF1.015, Transcript 28 January 2005, pp. 9-10.

844 TF1-117 testified about a rape committed by the Third Accused in Makeni when the AFRC and RUF
troops retreated from FreetownTranscript 29 June 2006, p.105 and p. 107 (lines 5-16). At least one witness
testified that Johnny Paul Koroma’s wife had told him directly that she had been raped by the First Accused
after a meeting held in Buedu in February or March 1998: TF1-045, Transcript 21 November 2005, p 56.

845 TF1-366, Transcript 8 November 2005, pp. 74-76, and p. 107.

%6 TR1-015, Transcript 28 January 2005, p. 9 (line 26) and p. 10.

847 TF1-015, Transcript 31 January 2005, p. 99.

848 §A G-080, Transcript 9 June 2008, pp.36-37.

849 TF1-362, Transcript 26 April 2003, pp.87-89; TF1-071, Transcript 19 January 2005, pp. 38-39

850 TR1-217, Transcript 22 July 2004, pp. 8-11 and 19 see also Exhibit 175, HRW Report 1998, p. 4 and 17-
18, Exhibit 146, HRW Report on Sexual Violence, pp. 28 and 35-36.
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Leone in order to prevent or minimize resistance to their geographic control, %! The
massive and widespread, symbolic chopping of limbs, as a form of the retaliation because
people were voting for the Kabbah Government, the targeted attacks on civilians, the
locking of whole families in houses which were then set on fire, all these acts aimed at
gaining control over the population by putting the civilians in a constant state of terror

which would stop them from supporting the government.

797,  The witness Hederstedt testified that insurgencies used terror as means to political
and military control, and that amputations were an example of such terror.®* Such
amputations took place in several Districts. A stark of example of this crime was told by a
60 year old grandmother whose arm was amputated shortly before 4 May 1998 _
The attackers had wanted to amputate the arm of her grandson, but the grandmother

pleaded with them to amputate her arm instead. The attackers did s0.**’

298. TF1-214 who told the Court that her family, terrified by the fact that more and more
people with amputations appeared in her village _ in February 1998%*
panicked and ran to the bush where they were hiding for three months.®** Upon return to
their village in May 1998 the witness and her small girl were captured. The witness was
stripped naked and slapped and was then assembled with other Villagers.856 The rebel
commander said “Since you say you love a civil government, we are going to chop off your
hands.” And “If you are ready to cut off their hands, begin with the child so that they
should know that they are not going to be spared.” They first chopped off her six year old
child’s hand and then amputated the hand of the witness. 857 They then continued to
amputate other civilians and one rebel told the witness “You’re beautiful now, eh.”8%® The

witness told the court that after she and her little child were operated on at hospital her

$! [ndictment, paras 36 and 37.

852 J, Hederstedt, Transcriﬁt 24 June 2008, pp. 109-110.

TF1-214, Transcript 14 July 2004, pp.3L 29-36 and Transcript 15 July 2004, p. 3.
855 TF1-214, Transcript 14 July 2004, p. 4-5.
856 TF1-214, Transcript 14 July 2004, pp25-27.
857 TF1-214, Transcript 14 July 2004, pp. 29-31. The testimony of the amputation of the witness and her child
was corroborated by TF1-215, Transcript 2 August 2005, p. 95-96.
858 TE1-214, Transcript 14 July 2004, p. 31L27
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child asked her: “Mama, when would my hand grow again?”859 Other witnesses

6
d8 0’

corroborated the information about children who were amputate even chopped in

pieces.861 This was far from an isolated incident.®®? The practice to mutilate civilians was
3

- 86
widespread and common.

This information was
confirmed by some insider and numerous victim witnesses whose evidence is summarized
in the section on Counts 10 and 11. This evidence shows that the aim of this practice was to
terrorize, punish, deter and control the civilian population, especially in areas captured
from the opposing party. A former RUF combatant, TF1-360, who went on a mission
where civilians were amputated on the direct order of the Second Accused in an operation
in the early rainy season of 1998, in Nimikoro Chiefdom, put it this way: “Anybody that
we saw, we cut their hands. Because it was said that cutting people's hands was fearful.” 866
This practice was clearly part of the war strategy of the RUF and the AFRC to subdue

civilians and to demoralize the “enemy”. Most witnesses who suffered an amputation were

told to take their hand to President Tejan Kabbah or to ECOMOG since they voted for

89 TF|-214 Transcript 14 July 2004, p 35L 20-24. The Chamber asked “to observe for the records that this
witness in her narration of the incidents of amputation up to about the tail end of her evidence was virtually
testifying sobbing and was under a lot of stress.” Transcript 14 July 2004, p. 38.

TF1-015 witnessed in April 1998 in Koidu _ by Major Rocky giving the order to chop both arms
and both legs of a boy and saw how his torso was then thrown away, Transcript 27 January 2005, pp. 129-
132., TF1-331, witnessed during the 1999 Freetown Invasion, how rebels cut a little child apart and said it
was a sacrifice for peace, Transcript 22 July 2004, pp. 47.

362 Byhibit 163, UNOMSIL, Human Rights Report, 1998 p 19186.

%3 Exhibit 159, First UNOMSIL Report, 1998, para. 34., Exhibit 160, Second UNOMSIL, Report 1998, para.
21., Exhibit 161, Third UNOMSIL Report 1998, para. 36-37., Exhibit 162, Fourth UNOMSIL Report 1998,
para 29, 31., Exhibit 163, UNOMSIL, Human Rights Report, 1998.p19186, Exhibit 174, HRW Report, 1999,
p.29, 33 (19397, 19401)., Exhibit 176, Al Report. 1998, pp.15-16, 19-24 (19493-19494, 19497-19502),

Exhibit 178, US State Department Report, 1998, pp. 5-6 (19585-19586)
Exhibit 147, UNOMSIL Human Rights Assessment 1999, p. 5-6 (19045-

19046i
TF1-360, Transcript 20 July 2005, pp. 55- 56 (lines 6-7).
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Kabbah.?®” In order to increase the terror within the civilian population mutilations were

often followed or accompanied by killings.*®®

799.  Other forms of mutilation and ill-treatment were recurrent as well. For instance,
TF1-074 and other witnesses®® testified how the letters “AFRC” or “RUF” were carved on
their bodies.t’® Further, witnesses told about serious ill-treatment,””" often while they were
kept in camps for forced labour®™ or if they refused to work in forced labour, for example

in the diamond mines they were killed *”

300. In areas such as Kenema District civilians alleged to support the Kamajors were
subjected to serious ill-treatment to a point where the victims almost died.*’* Detailed
accounts of those acts may be found in the evidence of TF1-129%"° and TF1-125 in the

evidence section of Count 10 and 11.

301. The crimes alleged in Counts 10 and 11 were included in the joint criminal
enterprise from the outset. In the alternative, if they were not, they soon became known to

the three Accused as crimes within the joint criminal enterprise. In the further alternative,

867 Exhibit 102, TF1-179, Transcript from AFRC Trial, Transcript 27 July 2005, p.41L1-12; Exhibit 119,
TF1-334, Transcript from AFRC Trial, Transcript 23 May 2005, pp. 83-84; TF1-213, Transcript 2 March
2006, pp. 16-17; TF1-197, Transcript 22 October 2004, p. 16; TF1-172, Transcript 17 May 2005 p. 24-25.

TF1-015, Transcript 27 January 2005, pp.129-132; TF1-0221, Transcript 29 November 2005, pp.3438;
TF1-343, Transcript 17 March 2006, pp.67-69; TF1-179, Transcript from AFRC trial, Transcript 27 July
2005, pp.40-41.

89 TR1.016, Transcript 21 October 2004, p. 9; TF1-212, Transcript 8 July 2005, pp. 107-108.

$70 TF1-074, Transcript 12 July 2004, pp. 13, 31.

8711 TR1.015, Transcript 31 January 2005, pp. 4-5, 8; TF1-125, Transcript 12 May 2005, p. 109; TF1-075,
Transcript 1 February 2005, pp. 20-21; TF1-129, Transcript 10 May 2005, Closed Session, pp. 66-68, 71,
TF1-035, Transcript, 5 July 2005, pp. 88; TF1-212, Transcript 8 July 2005, pp. 107; TF1-331, Transcript 22
July 2004, pp. 48.

872 TE1.071 Transcript 21 January 2005, pp. 120-121; TF1-077, Transcript 20 July 2004, p. 80; TF1-366,
Transcript 8 November 2005, p. 66; See also: Exhibit 178, US State Department Report, 1998, p. 6 (19586)
$73 TF1-035, Transcript, 5 July 2005, pp. 87-88.

874 TF1.125, Transcript 12 May 2005, p. 109; TF1-129, Transcript 10 May 2005, Closed Session, pp. 66-68,
71.See also: Exhibit 178, US State Department Report, 1998, p. 3 (19583)

875 Eor instance where TF1-129 talks about the ill-treatment of BS Massaquoi, who was mercilessly beaten by
six rebels with a strip of rubber for about an hour Transcript 10 May 2005, pp. 71, 74-75.
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the crimes alleged in Counts 10 and 11 were the natural and foreseeable consequence of the

implementation of the common purpose of the joint criminal enterprise.

vi) Count 3, Extermination; Count 4, Murder; Count 5, Violence to Life, in
particular Murder

302. These crimes were included within the joint criminal enterprise from the outset.
From early in the Junta period murders were committed by the RUF and AFRC Junta.
Killings of civilians were systematic and widespread.876 Targeting civilians was common
throughout the country,877 in particular in Kailahun, Kono, Koinadugu and Bombali

Districts,}”® and during the January 1999 attack on Freetown.*”

303. Civilians were targeted speciﬁcallygso, for instance because they were suspected to
support the Kamajors881 or ECOMOG. Others were shot randomly,882 while Paramount
chiefs,’®® government officials and police officers were especially targeted.884

304. Killings often occurred in the context of forced labour, in particular forced mining,
85

b

for instance when civilians were mining at night or outside the stated period of time®

when they were unwilling to work or when they were suspected of having stolen diamonds.

876 Exhibit 163, UNOMSIL, Human Rights Report, 1998.

877 Exhibit 159, First UNOMSIL Report, 1998, para. 13, 33, 35., Exhibit 160, Second UNOMSIL, Report
1998, para. 21., Exhibit 161, Third UNOMSIL Report 1998, para. 36., Exhibit 162, Fourth UNOMSIL Report
1998, para 30., Exhibit 163, UNOMSIL, Human Rights Report, 1998.

878 Exhibit 178, US State Department Report, 1998, pp. 2-5 (19582-19585).

89 Eyhibit 147, UNOMSIL Human Rights Assessment 1999, p. 4-5 (19044-19045), Exhibit 174, HRW
Report, 1999, p.11 (19379).

880 TF1-060, Transcript 29 April 2005, pp. 93-94.

TF1-004, Transcript 7 December 2005, pp- 71-77; 8 December 2005, pp. 2-8, 11-13, 36-38, testifying
about a shooting at or near Tikonko in June 1997. TF1-060, talked about the shooting of civilians in Bumpe,
Transcript 29 April 2005, p. 67. In May 1998, TF1-334 saw Rambo kill about 15 civilians at Koidu Buma by
chopping them down with a cutlass. Exhibit 119, TF1-334, Transcript from AFRC Trial, Tanscript 20 May
2005, pp. 22-23, TF1-015, Transcript 27 June 2007, pp. 111-116, 124, 127-133, 135-136, with an account of
the killing of around 100 civilians in Koidu, by Major Rocky who was also under the command of Rambo in
April 1998.

8 TF1.054, Transcript 30 November 2005, pp. 32-35. TF1-054 testified about the killing of the Paramount
Chief in Gerihun in June 1997.

884 TF1-060, Transcript 29 April 2005, p. 66. This testimony told about the targeted killing of a retired police
officer on 8 September 1997.

885 TF1-045, Transcript 18 November 2005, p. 74, also Transcript 23 November 2005, p. 38.

Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T 130



ST

Killings were often committed during or after attacks coupled with other atrocities, for

example mutilations®®®, with the clear aim to terrorize the civilian population. 887

305. The crimes alleged in Counts 3 through 5 were included in the joint criminal
enterprise from the outset. In the alternative, if they were not, they soon became known to
the three Accused as crimes within the joint criminal enterprise. In the further alternative,
the crimes alleged in Counts 3 through 5 were the natural and foreseeable consequence of

the implementation of the common purpose of the joint criminal enterprise.

vii) Count 1, T errorism; Count 2, Collective Punishments

306. Counts 1 and 2 are pleaded to include the criminal acts that form the evidentiary
basis for Counts 3 through 14 of the Indictment. Terrorism and collective punishments
were included with the joint criminal enterprise from the outset. In the alternative, the
crimes alleged in Counts 3 through 5 were the natural and foreseeable consequence of the

implementation of the common purpose of the joint criminal enterprise.

¢) Participation of the Accused in the Common Design Involving the
Perpetration of one of the Crimes Provided for in the Statute

307. Participation in a joint criminal enterprise need not involve the commission of a
specific crime but may take the form of assistance in, or contribution to, the execution of

the common purpose.888

308. In the remainder of this section a selection of evidence will be presented to show
the participation of the Accused in the joint criminal enterprise, and to show the scope of
the joint criminal enterprise and some of the acts committed by the Accused and others to
further the common purpose of the joint criminal enterprise. These acts may not be
evidence of the commission of a specific crime, but they assisted or contributed to the
execution of the common purpose. At the outset, the assignments of the three Accused are
significant and relevant. During the majority, if not all, of the Indictment period the First
Accused was the Battle Field Commander, the Second Accused was the Battle Group

Commander and the Third Accused was the Overall Security Commander. The joint

88 TF1-031, Transcript 17 March 2006, p. 85; TF1-196, Transcript 13 July 2004, pp. 24-25 and 28; TF1-214,
Transcript 14 July 2004, pp. 25-28.

87 TF1-035, Transcript, 5 July 2005, pp. 87-88.

8 Srakié Appeal Judgment, para. 64, Tadi¢ Appeal Judgement, para. 227.

Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T 131



o3s™

criminal enterprise could hardly have been pursued without persons holding those
assignments assisting or contributing to the execution of the common purpose. The
evidence is overwhelming that the three Accused assisted or contributed to the execution of

the common purpose.

i) Diamond Mining

309. Diamond mining was important to the joint criminal enterprise because it helped to
fund the acquisition of arms, ammunitionsgg, and other commodities needed to sustain the
common purpose of “gaining and exercising political power and control over the territory
of Sierra Leone.” It also served as a motive for two of the significant crimes in Sierra

Leone: forced labour (enslavement, Count 13) and looting (pillage, Count 14).

310. RUF did diamond mining as early as 1996.5%° It was one of the major sources of
income of the RUF and of the AFRC/RUF Junta. The RUF Training Manual listed
“Minerals” as one of the “Pillars of the RUF Movement”®' and during the Junta time,
revenue generation for the sustainability of the AFRC/RUF “government” was one of the
major issues discussed at meetings of the Supreme Council.¥? Diamonds provided revenue
that could be used to support combat activities.®> The proceeds were used for military
supply, such as petroleum to allow troops to move, arms and ammunition and rations.®*
The RUF and AFRC Junta knew that without diamonds their access to arms and
ammunition would be severely restricted. Several witnesses testified that Bockarie told the

commanders, that both Kono and Tongo Field should be retained as “defensive points”,

since they are diamondiferous mining areas and “because you cannot fight a war without

889 TF1-371, Transcript 20 July 2006, Closed Session, p. 36.
80 TF1.367, Transcript 23 June 2006, Closed Session, pp. 42 (line 28)-43.
81 Exhibit 38, RUF Training Manual, p. 11076.

TF1-371, Transcript 20 July 2006, Closed Session, p. 79.
894 TF1-371, Transcript 20 July 2006, Closed Session, p. 36, see also: TF1-071 Transcript 21 January 2005,
pp.113 (line 6) and refers to 1998 atp 116
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economy.”895 Both regions were considered as strategically important areas that should

remain under RUF or Junta control®®

311. Bockarie stated “that he did receive instruction from Mr. Taylor to ensure that Kono
be maintained”, which meant to “recapture Kono and to consolidate the position of the
RUF, in Kono, in order to enable the RUF to mine diamonds and to pay for logistic
material ”®7 The information about diamond trade to Liberia in exchange for military
support was corroborated by - who gave evidence about a meeting that took place
after Bockarie returned from a trip to Liberia. It was called by Bockarie and was attended
by the three Accused, Peter Vandi, Mike Lamin, Johnny Paul Koroma and other AFRC
representatives, either in December 1998 or January 1999. They planned the capture of
Kono under the First Accused’s command and the ammunition was shared among the
commanders.®*® In 1998 and 1999 diamonds from Tongo and Kono were brought to Buedu
where they were recorded®®, and then given to Sam Bockarie who would take them to

Liberia in exchange with weapons, medicine and food.”® - recalls Bockarie

bringing ammunition from Liberia three times.”" —

_ Bockarie then travelled for some weeks to Burkina Faso with

S.Y.B. Rogers, Eddie Kanneh and General Ibrahim Bah, a military advisor introduced by
Foday Sankoh. The day after their return to Liberia they departed for Buedu with two
trucks loaded with ammunition, drugs and food.”® Further Eddie Kanneh, the First and the
Second Accused took diamonds to Liberia. Eddie Kanneh would come from Monrovia with

white people; he was the go-between between the RUF and Charles Taylor. _

85 TF1-071, Transcriit 19 Januar.y 2005, ﬁ 50.

TF1-371, Transcript 20 Jul 2006, Closed Session, p. 79.
898

The first time was in 1998, after diamonds were taken from
Johnny Paul Koroma; Bockarie returned with a truck that brought ammunition. Bockarie went on the second

triﬁ to Monrovia with his bodiiuards and thei returned with ammunition and food.
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_ with the First Accused to Monrovia. Charles Taylor’s bodyguard, Momo
Jibbah, would provide accommodation and the First Accused went to Charles Taylor’s
place in Congo Town. They brought back arms, AK47, RPG, HMG, mines, and rice,
medicines, and dollars.”® On one occasion, the First Accused, accompanied by Col. Jungle,
claimed to have lost diamonds near a tea shop in Monrovia.”® The Salute Report signed by
the First Accused goes on to state that following the loss of the diamonds, he was ordered
to “fall-out” for over one week and was then instructed to coordinate all front-line locations

from Pe:ndembu.go5

'\l\

313. The mining done in the Junta period was mainly alluvial diamond mining because
the commercial mining companies did not operate any longer and the machines needed for
industrial mining were not functioning. Alluvial diamond mining, which utilised

manpower, was the only alternative to mechanised mining.**®

314. Diamond mining took place in different areas of Kono District, at Tongo Fields in
Kenema District,”” and at Yenga, Morfindo, Jojoima and Jabama, Golahun in Kailahun
District.’' In all Districts the mining was done by civilians,”'! in forced labour,”'? working
at gunpoint913 under the supervision of AFRC and RUF soldiers’ ', as described in detail in

the evidence section of Count 13, below. An unknown number of civilians were abducted

93 TF1-366, Transcript 10 November 2005, pp. 29-34.

94 Exhibit 35, p. 2364, Exhibit 36, pp. 2350-2351.

%5 Exhibit 36, p. 2351. TF1-036 testified that the First Accused made visits to the front line, but he remained
based in Buedu: TF1-036, Transcript 29 July 2005, pp. 89-90.

TF1-371, Transcript 20 July 2006, Closed Session, pp. 35-36.
%9 TE{-371, Transcript 20 July 2006, Closed Session, p. 52.
919 TF1-366, Transcript 10 November 2005, pp. 7-8; However, mining in Giema, Kailahun District was
stopped, since the returns were poor. TF1-367, Transcript 23 June 2006, pp. 52-53.
911 TF1-367, Transcript 22 June 2006, pp. 29-30.
912 TF1.367, Transcript 22 June 2006, p. 29.
913 TE].367, Transcript 22 June 2006, p. 48; TF1-366, Transcript 10 November 2005, pp.12-14 and pp. 29-
34; TF1-060, Transcript 29 April 2005, Closed Session, p. 69.
914 TE].367, Transcript 21 June 2006, Closed Session, p. 58; This witness said they were captured “just like
you would capture a chicken,”, ibid. p. 50.
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throughout RUF and AFRC, areas or areas attacked by them where civilians were captured,
and were brought to the mining areas, many of them dying915 as a result of the living

conditions,’'® sometimes in special labour camps.917

315. The so called “Government mining” — which was carried out for the “movement”,

not for individuals’'®- was organised and supervised by an overall mining commander and

sub-mining commanders for certain areas. _
N :<portcd directly to
the First Accused, then battlefield commander, who reported to Bockarie, the Chief of
Defence staff. Kennedy was succeeded by _
S ! dizmmond

proceeds came to his office. He supplied the materials for mining, deployed people in all
the mining areas to do mining and he reported to the First Accused who was under
Bockarie.”2® All mining commanders reported to the First Accused.”?' There was also
private mining on the account of individual commanders.”? The First and Second Accused
also had people mining for them, they used civilians who were captured and forced to

mine.”>

—
p—

_ would sign each others logbooks and the First Accused would take

915 Exhibit 181, NPWJ Conflict Mapping, pp. 32 and 34.

916 TF1-371 said, that in 1997 and 1998, diamonds mined in Kono were reported to the First
Accused. Transcript 21 July 2006, pp. 69-70.

917 TF1-071 said: “We used to keep these civilians so that they cannot go and contact to enemies, so that they
cannot reveal our secret or information ... Civilians were not free to leave, if they were caught trying to leave
they would be punished, beaten or given extra work.”, Transcript 21 January 2005, pp. 40-42. TF1-071 said,
over 500 civilians were held at the Wendedu camp and a similar number at Meiyor, Transcript 21 January
2005, p 43 and that forced labour existed from 1998 to 2000 at mining camps like Tuiyor, Bombodu,
Tombodu and other sites, TF1-071, Transcript 21 January 2005, pp. 96-100, 103-108, 116-119, 120-123.

918 Exhibit 119, TF-334, AFRC Transcript 20 May 2005, pp. 41, 43-44.

919 TF1-071 Transcript 21 January 2005, Closed Session, pp. 101-103; TF1-366, Transcript 10 November
2005, p. 9-10; TF1-367,

920

921 TR1-071 Transcript 21 January 2005, pp.109-113.
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the diamonds. The latter was sometimes replaced by Pa Alhaji. The diamonds were
recorded by zones, which were mining areas, €.g. Kaisambo, Bumpe. Several persons

would be present during the recording procedure, CO Lion, Staff Alhaji,””* [ RN

317. The evidence shows that during Junta the mining was supervised by AFRC and
RUF,” both in Tongo928 and in Kono? and that the First and Second Accused had their
bodyguards in the mining areas, who were also involved in capturing civilians™. Alex
Brima aka Gullit was in Koidu for part of the Junta period overseeing the mining there®' as
representative of the TJunta. 22 There was an AFRC secretariat in Kono and diamond mining
during the Junta was predominantly organised by the AFRC, although the Second Accused
was present there,”> active in mining.”>* Whereas at Tongo Fields the mining was carried

out predominantly by the RUF.*’

318.  After the 1998 ECOMOG intervention from March to mid-May 1998 the mining in
Kono District was organized by Superman and the Second Accused who had their own
men mining.936 In Kono mining was under RUF control®®’, and the First Accused appointed
- as mining commander about around the time when Koidu was captured,938 and the

First Accused went to Makeni to get civilians for the mining in Kono, to provide the TF1-

925 pa Alhaji, was a village elder assigned by Pa Sankoh to advise the First Accused, TF1-366, Transcript 10
November 20053, p. 30.

926 TF1.366, Transcript 10 November 2005, pp.17-19 and pp.28-30.

927 TF1-041, Transcript 10 July 2006, pp. 19-20.

928 TF1.367, Transcript 21 June 2006, pp. 58-59, Exhibit 119, TF1-334, Transcript from AFRC Trial,
Transcript 17 May 2005, pp. 52-54, 57.

929 Eyhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 17 May 2005, pp. 52-54, 57.
930 TF]-367, Transcript 21 June 2006, pp. 59-60; TF1-041, Transcript 10 July 2006, pp. 19-20.
931 TF1-371, Transcript 20 July 2006, pp. 55-56.

92 Exhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 17 May 2005, pp. 52-54, 57.
933 TF1-371, Transcript 20 July 2006, p. 55.

93¢ TF1-371, Transcript 1 August 2006, p. 37.

95 TR1-371, Transcript 20 July 2006, p. 52; TF1-371, Transcript 21.6.06, pp. 55-58.

9% Exhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 20 May 2005, pp. 40-43.

TF1-367, Transcript 23 June 2006, pp. 48-49.
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167 with more manpower.” [

940 The First

Accused also ordered that checkpoints be installed around Koidu up to Makeni from 1999

to 2000 in order to avoid that diamonds were taken outside Kono.”*!

ii) Forced Farming and Other Forms of Enslavement

319. Forced farming was a form of forced labour which was mainly used in Kailahun
District. TE1-371 described forced farming on so called “government farms” as follows:
 when I talk about government job, it means jobs for the RUF
movement which the combatant cannot do because of their engagement in
combat activities. Specifically, they, the state farm and individual farms that
were run by commanders in Kailahun did use the civilian manpower for
such activities. Secondly, the civilians in Kailahun were used to carry
logistical materials, including ammunition, rice across the Moa, to the front
line areas in the Kono District. In addition, to that, the building of bridges

and an air strike that was being constructed in Buedu township. Civilians
were used extensively for such activities.”"

320. Such forced labour was a crime under Count 13, enslavement. The evidence
adduced under this count will establish the elements of the crime of enslavement. Civilians
were forced to work on RUF farms’® and they were not compensated,944and all of the
product of their labour was for the benefit of the RUF.%* The evidence proves that forced
farming was organised under the command and control of the Third Accused’*, through
his G5 commanders,”?’ from 1996 through 19999 In Buedu camp, where about 500

civilians were forced to work on farms, the fate of the captives was determined by the First

TF1-367, Transcript 23 June 2006, p. 80, Transcript
941 TF1.071, Transcript 25 January 2005, pp. 69, 75-76.
942 TF1.371, Transcript 21 July 2006, pp. 59-60.

943 TF1.113, Transcript 6 March 2006, p. 37.

%4 TF1.113, Transcript 2 March 2006, pp. 71-72; TF1-330, Transcript 16 March 2006, p. 30; Dennis Koker,
Transcript 28 April 05, p. 61.

95 TF1-330, Transcript 17 March 2006, pp. 7-8.

946 TF1.108, Transcript 7 March 2006, pp. 104-105.

%7 TF]-113, Transcript 2 March 2006, pp. 71-72.

948 T 1108, Transcript 7 March 2006, pp. 93-95.

22 June 2006, pp. 29-30.
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Accused, Mike Lamin and Mosquito. Koker further testified that Mosquito never decided

anything without the First Accused.”®

321. TF1-108 estimated that the number of civilians who worked on such farms in
Kailahun District doubled from 1996 to 1997 and 1998.2°° Several witnesses said that
people were working at gunpoint and were beaten, if they did not work.”>' RUF senior
commanders had there own farms that used civilian forced labour™>? to cultivate them,
including each of the three Accused and Mosquito, as early as in 1995.7%. Civilians were

working under similarly bad conditions on the private farms.””* _

Other forms of

forced labour and enslavement were recurrent during the indictment period. Civilians were
forced to carry logistical materials, arms, food, looted goods for the RUF. The civilians
were forced to do so and were not compensated.g5 6 Some witnesses told the Court that they
were forced to do other chores, for example medical work,”’ brushing the roads,””®

carrying farmed goods,959 fishing and hunting.960

322. The evidence demonstrates that the understanding in the RUF was that if they
captured territory, all that was on it, including the civilians living there and their private
property belonged to the RUF %! Tn 1991, TF1-330 witnessed Sankoh, Bockarie, the First
and Second Accused telling civilians in Kailahun District that whatever anybody had,

including themselves as people belonged to the RUF. The witness said, “when you were

%9 Dennis Koker, Transcript 28 April 03, pp. 80-81, 86.

TF1-141, Transcript 12 April 2005, pp.16-20; TF1-108, Transcript 13 March 2006, p. 37.
952 TF1-371, Transcript 1 August 2006, p. 158; TF1-366, Transcript 14 November 2005, pp. 93-96.
953 TF1-108, Transcript 7 March 2006, pp. 109-111, TF1-371, Transcript 21 July 2006, pp. 60-62.
954 TR1.330, Transcript 14 March 2006, pp. 24-25, 27, 28, 30-31. This type of farming in Kailahun District
happened in 1997, 1998, 1999, 2000, TF1-366, Transcript 10 November 2005, pp. 4-7.
955 TF1-366, Transcript 14 November 2005, pp. 93-96.
956 TF1-371, Transcript 21 July 2006, p. 62.
957 TF1-113, Transcript 6 March 2006, p. 37.
958 TF1.330, Transcript 15 March 2006, pp. 36-38.
959 TF1-108, Transcript 7 March 2006, p. 98.
90 TF1-330, Transcript 16 March 2006, p. 59.
%! )]S-188 agreed that according to the RUF understanding and ideology, everything found in a captured
location automatically became RUF property, including civilians present in that location. The witness then
conceded that it was a rule within the RUF from 1991 up to the disarmament and that it had been applied in
Kono District during the Junta period, as well as in Kenema, Bombali and Kailahun Districts, DIS-188,
Transcript 2 November 2007, Closed Session, pp. 99-100.
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captured you were like a slave”.’®? Other witnesses also mentioned that the civilians were

treated like slaves.963

323. Several witnesses described a so called “subscription” system established by the
RUF. Villagers were forced to turn over to the RUF a certain amount of their agricultural
products. It was a protection racket like those used by gangsters. In Kailahun District the
produce that had to be turned over to the RUF was mostly coffee, cacao and palm oil, meat
and fish. The system existed throughout the RUF regime from 1996 to 2001. The Third
Accused collected the products through his G5 commanders. The civilians were also forced
to carry these products wherever they were ordered 0.9 TF1-108 described the
“subscription” system as follows: «...whatever the RUFs needed to pursue the war, they
would tell us, the civilians, then we too would tell our people and then we would subscribe

what they needed to pursue the war.”®

iii) Arms Shipments

324. Arms and ammunition were essential to carrying out the common purpose of the
joint criminal enterprise. Acquiring and distributing arms and ammunition to members of
the joint criminal enterprise was a significant means of assistance to, or contribution to, the
joint criminal enterprise. The evidence shows of how the Junta got arms and ammunition
shipments from abroad, partly with the support of Charles Taylor, and that this shipments

were, at least partly, paid with diamond revenues.966

325. ~ he said “because
of the failed Abidjan discussion there was frantic efforts, in terms of boosting up the
Defence of AFRC in preparation for the :mminent attack ... from the ECOMOG forces.”
Therefore an emergency meeting was called at the State House in order to establish a
“contingency plan upon receiving an intelligence report that Freetown was going to be
invaded. And during that meeting key issues that emerged were the conspicuous lack of

arms and ammunition, and the need to raise more products; that is alluvial mining

962 TF1-330, Transcript 14 March 2006, p. 20 (lines 29); TF1-330 also mentioned that people were beaten, if
they did not work. Transcript 14 March 2006, pp. 29- 30, 92;

96 TF1-113, Transcript 2 March 2006, pp.70-71.

94 TF1-330, Transcript 14 March 2006, pp. 41-44; TF1-108, Transcript 8 March 2006, pp. 23-24; Transcript
7 March 2006, p. 96 and pp. 109-111.

95 TF1-108, Transcriit 7 March 2006, i 91.
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diamonds to ensure that procurement of arms and ammunition take place, as well as
specific instruction from the chairman to one senior member of the RUF at that point in
time, Colonel Isaac, to bring in RUF manpower into the western area .28 One of the
decisions that were taken was:
...to pay for a shipment of arms and ammunition that was supposed to
come in to Sierra Leone at Magburaka where an airstrip was renovated and
there was a mention of 90 carat of diamonds, in payment of those shipments,

and USD90,000 to be taken from the Bank of Sierra Leone, in payment of
the flight that was to bring in the shipment.968

326. The witness then testified that the First and the Second Accused, and some of the
security that were along with them, went to Magburaka to collect the shipment with arms
and ammunition. The witness understood that there was supposed to be a “second trip
which was aborted because of the assault on the air strike by a Nigeria Alpha Jet whom
may have received an intelligence about the movement of the shipment. However, the first
shipment was brought in to Freetown for storage. The shipment came from Burkina Faso
and was organised by General Tbrahim Bah. Parts of it were put at the ammunition dump at
Sierra Leone Army military headquarters at Cockerill and some of the consignment was
stored at the residence of Johnny Paul Koroma. Later those arms and ammunition were

distributed among the AFRC and the RUF.”®

TF1-360, Transcript 22 July 2005, p. 35.
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I iic gave Mike Lamin weapons to

take to Bockarie.’” Others at Magburaka were Five-Five (Santigie Borbor Kanu), Gullit
(Alex Tamba Brima), Kailondo, Mike Lamin, the Second Accused, Akim, and a number of

other ﬁgh’[ers.974

328. George Johnson remembered the delivery of arms and ammunition on board a
Ukrainian ship that anchored at Queen Elizabeth Quay during the Junta period. Troops
went to unload the arms and ammunition and transport them to the residence of Johnny
Paul Koroma. The consignment included AK rounds, 7.6 mm rounds, RPG bombs,
commando mortars, six anti-aircraft guns and two BMG guns. The arms were distributed
by Johnny Paul Koroma’s chief of staff, S.0. Williams, to some RUF commanders such as
Dennis Mingo (Superman), the First and Second Accused, Gibril Massaquoi and Rambo of
the RUFE.?” The First Accused used the weapons when he went to the front to fight against
ECOMOG and Sesay “had command and control over all the RUF fighters who were

thousands.”®’®

329. Fighting took place at Orugu bridge in Benguema during the Junta between the
RUF and AFRC on one side, against ECOMOG. The First Accused took bullets, guns and

food to the RUF and AFRC troops based at Orugu bridge.””’ —

The ammunition was used by the RUF, the soldiers and the STF (Special Task Force) to
ﬁght.978

330. [ further testified that around the middle of 1998, General Ibrahim Bah
made a series of trips with arms by road from Monrovia to Buedu. The escorting of the
weapon deliveries was at times done by Taylor’s Anti-Terrorist Unit, Eddie Kanneh,

Commander Jungle, the liaison between the RUF and the Liberian Security Forces, and

I —

F1-366, Transcript 11 November 2005, pp. 24-25.
974 TF1-366, Transcript 11 November 2005, p. 28.
975 George Johnson, Transcript 14 October 2004, pp. 38-40. The witness said, he did not remember the date of
this shipment. (p. 38). Johnson testified that there was a person known as RUF Rambo and another person
known as SLA Rambo who was from the Sierra Leone Army (Transcript 14 October 2004, p. 40).

976 Georie Johnson, Transcriit 19 October 2004, i 15.
TF1-366, Transcript 7 November 2005, pp. 64-65.
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Zigzag Mazar, a member of Anti-Terrorist Unit. General Bah negotiated the deal through

the assistance of Musa Cisse, Taylor’s chief of protocol. Bah used diamonds to obtain the

arms.”” Taylor was paid with diamonds to have him send arms and ammunitions.”®

-Other witnesses confirmed the information that arms shipments were paid for with

diamonds.

_. The first trip took place after Bockarie took diamonds from

Johnny Paul Koroma just after the ECOMOG intervention, the last trip was around the end
of 1998

deliver arms to the RUF: once during the Junta; then around May 1998; and finally in 1999
or 2000. The third trip took place after Bockarie had left Sierra Leone.”®* Exhibit 40 is a

In addition, General Tarnue travelled by helicopter to

letter from Bockarie to Charles Taylor dated 24 June 1998, containing a request for

ammunitio

332.

They went in a convoy including Akim Turay an SLA
soldier, Mike Lamin, the Second Accused, Five-Five and Gullit. The guns and cartridges
were loaded on to vehicles, brought to Freetown, and distributed to Mosquito in Kenema,

and front lines in Bo and Freetown. The First Accused distributed them.”®*

iv) Child Soldiers

333.  Child soldiers were widely used throughout the Indictment period and the Accused
conscripted or enlisted them, or used them in hostilities. The evidence is only briefly

referred to here, and the Prosecution relies on the evidence stated below in the evidence

lll TF1-036, Transcript 28 July 2005, pp. 58-61.

982 General Tarnue, Transcript 5 October 2004, pp. 75-84; the witness said Bockarie left Sierra Leone in

glyvember of December 1999.

984 TR1.366, Transcript 7 November 2005, pp. 74-77.
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section of Count 12. The use of child combatants in Sierra Leone’s armed conflict was
documented in numerous NGO and UN reports.985 During the period from 1997 to 1999,
most senior commanders had SBU’s, including Bockarie, the First and Second Accused,
and others.”®® SBU’s engaged in activities that ranged from providing personal security to

commanders to combat missions. Most senior commanders had SBU’s attached to their
personal security outfit including the First and Second Accused.” _

_ She further testified that she saw the Third

Accused with SBU’s from 1996 to 1997 when he was in Kailahun.988

334. TF1-129 was physically beaten during the AFRC Junta and thrown into the boot of
a vehicle by six rebels on the instructions of the First Accused. Sesay brought a small boy
about the age of seven, gave him an AK-47 and told him to watch TF1-129. The boy was
instructed by the First Accused to shoot the Witness dead if he moved. The boy who could

hardly handle the rifle sat down and put it on his leg pointing it towards TF1-129’s head.”®

335. TF1-141, who was captured at about the age of 11 in 1998 by the RUF in Koidu
Town’” gave a detailed account how he was sent on food finding missions from Guinea
Highway as a subordinate of the Second Accused. He testified that there were many SBUs
and almost all commanders had some. The Second Accused had several SBUs under his
command.”®’ When TF1-141 travelled to Kailahun with Johnny Paul Koroma and the
Second Accused”’? they met the Third Accused in Kailahun Town.””> The witness was then

forced to go to the training base at Bunumbu, called Camp Lion”*, where he met many

95 Exhibit 127, Expert Report on Children with the fighting forces; Exhibit 175, HRW Report 1998, pp.
19455-19456; Exhibit 177, Al Report 2000, pp. 3-7, 16-18 (19542-19546, 19555-19557); Exhibit 161, Third
UNOMSIL Report 1998, para. 32; Exhibit 173, Fourth Secretary-General Report on UNAMS], para. 49-50;
Exhibit 173, Fourth Secretary-General Report on UNAMSIL, para. 49-50; Exhibit 176, Al Report 1998,
pp.25-27 (19503-19505); Exhibit 147, UNOMSIL Human Rights Assessment 1999, p. 6-7 (19046-19047).

96 TF1-036, Transcript 28 July 2005, pp.17-18.

%7 TF]-371, Transcript 21 July 2006, p. 63.

988 TF1-113, Transcript 2 March 2006, pp. 64-66.

989 TF1-129, Transcript 10 May 2005, Closed Session, pp. 64-65.

990 TF1-141, Transcript 11 April 2005, pp. 78-80. Witness said he was 14 at the time of disarmament in 2000,
so that he was 11 or 12 when he was abducted in 1998.

991 TF1-141, Transcript 11 April 2005, pp. 91-92.

992 TE1-141, Transcript 12 April 2005, p. 6.

993 TF1-141, Transcript 12 April 2005, pp. 14 and 19-21.

994 TE1.141, Transcript 12 April 2005, pp. 22-23
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other boys and underwent a combat training and got so-called combat medics and
substances.”®® The First Accused held a speech for recruits at Camp Lion, gave them jamba
and other drugs and said that after going through the training, they should apply whatever
they would be told in the front line, otherwise they would be executed.”®® After his training,
the witness was actively involved in attacks of villages, Manowa and Segbwema in

Kailahun District,”’ and in RUF combat operations, including Operation Born Naked.”®

v) Events During the Junta

-Following the AFRC Coup in May 1997, the Supreme Council was formed. The
Supreme Council included leaders of the AFRC and the RUF.*” It “was the highest
decision-making body of the Junta, which co-ordinated both the affairs of the government,
of the Junta, as well as defence of the Junta, that is the security of the Junta at that point in
time.”"%% At the Supreme Council decisions were made as to the operation of the AFRC
government.lo01 The First and Second Accused were members of the Supreme Council, and
the “Minutes of An Emergency Council Meeting,” held on 11 August 1997, a meeting
attended by the First and Second Accused, state “that as Members of the Highest Council
of the land, Members must conduct themselves with respect and honesty.”!°” Johnny Paul
Koroma was named Chairman of the Supreme Council and his deputy was Sankoh.'” At
the time Sankoh was under detention in Nigeria, Bockarie took Sankoh’s place and
appointed the First Accused to act in his absence;'%* for instance when Bockarie left

Freetown for Kenema around August 1997, he instructed the First Accused to remain in

5 TF1-141, Transcript 12 April 2005, pp. 27-28 and 32-33.
996 TF1-141, Transcript 12 April 2005, pp. 30-32.
97TF1-141, Transcript 12 April 2005, pp. 46-50.
9% TF1-141, Transcript 12 April 2005, pp. 57-63.
% Judicial Conseiuential Notice Order, Annex 1, iaras Tand U, p. 11991.

George Johnson, Transcript 18 October 2004, p. 113.
1992 Exhibit 224, Document dated 16" August 1997, titled Minutes of an Emergency Council Meeting of the
AFRC held at the State House on Monday 11™ August 1997” (“Exhibit 224, Minutes Emergency Council
Meeting”), para. 14, p. 00009774, Exhibit 6, Copy of the Sierra Leone Gazette, dated Thursday 18™
September 1997, (“Exhibit 6, Sierra Leone Gazette™), p. 00009699, nr. 9 and nr. 11; George Johnson,
Transcript 18 October 2004, pp. 118-119; TF1-036, Transcript 1 August 2005, Closed Session, p. 19.

1003 By hibit 119, TF1-334, Transcript from AFRC Trial, Transcript 16 May 2005, p. 92.
1904 George Johnson, Transcript 14 October 2004, p. 26.
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Freetown as the most senior RUF person.'*” [N

The Supreme Council was comprised of senior leaders of the junta,
beginning with the chairman of the junta, Johnny Paul Koroma, SAJ Musa,
who was a deputy, and the 17 members who staged the coup, by that time
called honourables, and senior members among them were the principal
liaison officers, PLO 1, PLO 2, and PLO 3. They were also comprised of
High Command of the Sierra Leone Armed Forces, beginning with the chief
of defence staff, by the name of SFY Koroma; the army chief of staff, who
was by then called SO Williams; the chief of staff, the naval commander of
Sierra Leone Armed Forces; the air wing commander, who was called
Victor King; as well as brigade commanders, including seven members of
the RUF led by the High Command of the RUF. These were the key
components of the Supreme Council.'”

338. TF1-334 said that the Supreme Council “were responsible for carrying out the day

to day activities of the government,”mo9

and that they met weekly and also had emergency
meetings.'*'® The major issues discussed at meetings of the Supreme Council were about
the “security of the junta, revenue generation for the sustainability of the junta, as well as
resolutions of conflicts between the AFRC and the RUF, called People’s Army and,
frequently, issues relating to the misbehaviours of the so-called honourables, regards
looting and harassment of civilians.”'®!"! The security of the Junta was the paramount issue
because at that point the Junta was besieged, under an embargo, and there was constant

harassment by the ECOMOG forces at Jui and from the civil militias upcountry. This

included discussions about “how to maintain the security, how to ensure that the troops,

1905 TF1-036, Transcript 28 July 2005, Closed Session, p.

Exhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 17 May 2005, pp. 7-8.
1009 By hibit 119, TF1-334, Transcript from AFRC Trial, Transcript 16 May 2005, p. 57.
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especially troops that were not homogeneous, were disciplined and how to maintain

logistical supply for such troops in terms of arms and ammunitions.”'°!2

339.  The evidence shows that the Junta “government” maintained frequent contact with
Charles Taylor. While he was in Freetown during the Junta, TF1-367 saw Jungle, a
Liberian soldier who was Taylor’s bodyguard; he knew Jungle from the time in Liberia in
1993 and he knew Jungle was Mosquito’s friend.'"* Later the witness heard that Jungle
returned to Liberia.'’" TF1-366 also saw Jungle at the First Accused’s house during the
Junta. Jungle was sent by Taylor to assess relations between the RUF and the AFRC.
Jungle went to Kenema to Bockarie and Bockarie sent him to the First Accused at OAU

village in Freetown. The Third Accused was with Bockarie at Kenema when Jungle
1015

stopped there.

—, which was “basically seeking the support of Mr. Taylor to work

and re cognise the junta regime as part of the endeavour of the junta regime to gain

recognition from ECOWAS member state, which was already undergoing.”'*"’ ]

In June 1997 Charles Taylor instructed his Minister of
Defence, Daniel Chea, to fly to Freetown to meet with Johnny Paul Koroma to try to
convince him of building a military alliance, and to tell him any other support he needs, we
are prepared to help him. If there is any outside intervention and it requires that we give
him artillery pieces, we are standing by to supply him.'”'® Chea went to Freetown and
returned the same day. Upon return he contacted Benjamin Yeaten, and they went to
Taylor’s residence White Flower. Chea told Taylor that Johnny Paul Koroma agreed and

had said he would contact Taylor if there was an outside intervention against the AFRC.!%20

9! TF1-371, Transcript 20 July 2006, Closed Session, p. 34.

1013 TF1-367, Transcript 21 June 2006, Closed Session, pp. 53.

"' TF1-367, Transcript 21 June 2006, Closed Session, p. 55.

1013 TF1-366, Transcript 7 November 2005, Closed Session, pp. 65-67 and 70-71; TF1-366, Transcript 17
E)Igvember 2005, Closed Session, pp. 24-25 and 28-29.

1017
1018

"9 General Tarnue, Transcript 5 October 2004, pp.40-41.
1920 General Tarnue, Transcript 5 October 2004, pp. 47-51.
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Chea returned to Freetown in about July 1997,'! with Charles Taylor’s instruction: “Go
ahead and, after the military alliance, any other logistical support he would need — fuel, gas,
and other thing — we will be able to provide that for him, and I will support him
politically.”'%** RUF representatives went to White Flower in Monrovia several times
between 1997 and 1999 to see Charles Taylor. Sometimes they took diamonds to Charles
Taylor.'"® Ibrahim Bah was the liaison between Charles Taylor and Bockarie. He would

meet Benjamin Yeaten to complete any transaction.'%**

340. TF1-045 testified that the AFRC/RUF was structured in such a way that when there

was an AFRC commander his deputy would be RUF and vice versa.'’®

341. There were joint RUF and AFRC operations during the Junta.'®”® The RUF were
called to come to Freetown and “They worked hand in hand with the soldiers in Freetown
under the AFRC government. So on all operations they do it jointly.”'%*” During the Junta,
the RUF obtained arms and ammunition from the military ordinance at Murray Town
which was shared by both the RUF and the SLA.'**® During the Junta Johnny Paul Koroma
had to go through the RUF High Command and did not give orders directly to RUF
commanders. He “didn’t directly deal with individual commanders within the RUF. There
was a channel he went through.”'®® If he “had anything for the RUF, he’d go through the
structure. He contacted the RUF High Command in Freetown by then, which was Issa
Sesay.”'®? At the end of the Junta Johnny Paul Koroma instructed all of the fighters in
Kono that they shall be under the RUF and that they are to recognise themselves as

1921 General Tarnue, Transcript 5 October 2004, pp. 51.
122 General Tarnue, Transcript 5 October 2004, pp- 54.
1925 General Tarnue, Transcript 5 October 2004, pp. 97-98.

1924 General Tarnue, Transcript 5 October 2004, pp. 99-100.

v | - i Torgo it was an AFRC
commander Captain Yamao Kati who was the overall commander, Though he was AFRC, Captain Yamao
Kati reported to Mosquito. Kati’s deputy was Captain Eagle of the RUF, &
“ See also Exhibit 39, a letter to Johnny Paul Koroma seeking to allocate
responsibilities. The First Accused signed because Bockarie was in Kenema; TF1-036, Transcript 28 July
2005, Closed Session, pp. 33-35.

1926 NIS-080, Transcript 05 October 2007, p. 102 (lines 1-10).

1927 George Johnson, Transcript 14 October 2004, p. 35.

192% George Johnson, Transcript 14 October 2004, pp. 35-36, the witness advised that there was a joint RUF

and SLA operation to attack the Nigerians at their headquarters but it was unsuccessful and another joint
oieration to attack the Mammi Yoko hotel on 2 June. r

TF1-371, Transcript 24 July 2006, Closed Session, pp. 96-97.
1030 TF1-371, Transcript 24 July 2006, Closed Session, p. 99.
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RUF.'! TF1-371 testified that prior to the AFRC and RUF being forced out of Freetown
in mid-February 1998 “... beside a very minor misunderstanding, there was a cordial

relationship between the RUF and the AFRC.”!03?

342.  The above evidence demonstrates the plurality of persons and the efforts to pursue
the common purpose, and to some extent crimes committed during the Junta. The
Prosecution refers to Counts 1 to 14 for further evidence of crimes committed during the
Junta which were part of the joint criminal enterprise, or alternatively, were the natural and

foreseeable consequences of the joint criminal enterprise.

vi) February 1998 Retreat from Freetown

343.  When the Junta forces were forced from power on behalf of the ousted government
of President Kabbah about 14 February 1998,'%* (“ECOMOG Intervention) Taylor
instructed them by radio to fight back, consolidate and regain their positions'®** and to
create a corridor for Johnny Paul Koroma to escape to Liberia.!®® The pull-out from
Freetown included all senior commanders of the Junta government and the other ranks. A
mixed group of RUF and SLA soldiers were fighting against ECOMOG troops.'®® The
Junta troops pulled out of Freetown by the peninsula to York, Tombu, Phogbo, Newton,
then Masiaka.'”’ Johnson said there was command and control during the pull-out,
“because if there had been no command and control, we should not have retreated the same
route we took together.... [and] if no command and control from Freetown, some

commanders will go in a different way, because the meeting was held that we should all

pull out to Tombo and that was done.”" |

'%! George Johnson, Transcript 14 October 2004, p. 36.

192 TF1-371, Transcript 20 July 2006, Closed Session, p. 57.

1933 Judicial Consequential Notice Order, Annex 1, para. V, p. 11991.
1% General Tarnue, Transcript 8 October 2004, pp. 197-198.

'35 General Tarnue, Transcript 11 October 2004, pp. 7-9.

'%¢ George Johnson, Transcript 14 October 2004, p. 45.

'%7 George Johnson, Transcript 14 October 2004, p. 50.

1% George Johnson, Transcript 19 October 2004, p. 12.
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Then all of them went to Masiaka, including Johnny Paul Koroma and the First

Accused.!%?

344.  During the retreat looting took place in Freetown, Lumley and Juba, also between
Masiaka and Makeni. Vehicles for transport were taken and shops looted.'®® Members of
the RUF said they were engaged in a self-reliant struggle. They were not paid and had to
find other means to sustain themselves. This was the essence of Operation Pay Yourself,'*!
In addition to the looting and burning of houses, civilians were captured and taken to

Masiaka. RUF, SLA, STF, all of them committed these crimes. %%

345.  The Second Accused came to Masiaka with his convoy from Bo. Then the First

Accused, the Second Accused, and ex-SLA Akim Touray told the troops to disarm the

ECOMOG Guineans.” |

_ The First Accused was promoted to brigadier

when the fighters pulled out from Freetown. From Masiaka an operation was sent to attack

Bo under Major A.F. Kamara and the First Accused. Sesay went on the mission because it
was a joint operation of the SLA and RUF, and the First Accused represented the RUF
High Command at Masiaka. Johnson testified that the First Accused “was the commander
of the attack, because Major AF Kamara was a major, whilst Issa Sesay was carrying the
rank of a brigadier. So he is the commander, the highest authority commander of any
attack.” Sesay was the commander of all troop members on the mission to Bo, SLAs and
RUF, and all troop members took instructions from him.'%* TF1-360 stated that the First
Accused “was the high command in Makeni during that period. So, whosoever delivered a
message to us that that was what Issa Sesay said, we believed because we worked

according to commands, and commands stem from the top unto the bottom.”!%4¢

1039 TF1-366, Transcript 7 November 2005, Closed Session, pp. 98-99.

'%% George Johnson, Transcript 14 October 2004, pp. 54-56.

1% See the evidence of DIS-1 88, Transcript 2 November 2007, Closed Session, pp. 101-103.
1%®2 TF1-366, Transcript 7 November 2005, Closed Session, pp. 100.

' TF1-366, Transcript 7 November 2005, Closed Session, pp. 101-102.

1% TF1-366, Transcript 7 November 2005, Closed Session, pp. 102-103.

1 George Johnson, Transcript 19 October 2004, pp. 18-19 and 23.

' TF1-360, Transcript 22 July 2005, Closed Session, p. 55:
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346. When the mission returned from Bo a meeting was called. Those present included
Solomon Anthony Julius Musa (S.A.J. Musa), Bazzy Kamara, Santigie Kanu, Dennis
Mingo, the First and Second Accused, and Mike Lamin. S.A.J. Musa was in command of
the SLA at Masiaka and the First Accused was in command of the RUF—

They said if the troops go to Kono they would be able
to defeat the government. Diamonds were there so if they captured Kono they would be
able to defeat the government.!%*° Johnny Paul Koroma stated that Kono should be made a
Junta stronghold.'”" The First Accused, the Second Accused and Superman gave the order
for Operation Pay Yourself,'”? and the retreat to Kono was decided.!’> Both SLA and
RUF looted in Makeni. Vehicles were used to transport the looted items and civilians were
captured to carry things along.'®™ The First Accused was the “immediate senior

commander” of this mission.'®’

347.  TF1-360 got the order for Operation Pay Yourself in Makeni through the Second
Accused from the First Accused.'**® He further stated, that raping was taking place and that
school children were abducted at Makeni by RUF and AFRC.'%” TF1-334 saw young girls
and young men captured and abducted.'®® The pillage started in Masiaka but continued
through Makeni to Kono. “[W]e were taking properties, whatever we saw we would

take 1059

'%7 George Johnson, Transcript 14 October 2004, pp. 51-52.
%% George Johnson, Transcript 20 October 2004, p. 2, corroborated by TF1-371, Transcript 20 July 2006,
Closed Session, pp. 58-61.

1049

TF1-360, Transcript 22 July 2005, Closed Session, p. 57-58.
%7 TF1-360, Transcript 20 July 2005, Closed Session, p. 12.
9% Exhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 17 May 2005, pp. 91-92.
199 TF1-366, Transcript 7 November 2005, Closed Session, p. 110.
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348
— The fighters retreated to Bumpe after an ambush. “Issa was

annoyed because he saw that everybody was trying to withdraw.” The First Accused shot a
soldier in the foot and said “If you do not stop people from retreating, everybody will go
back.”'*’ Superman led the advance team. The First and the Second Accused, Johnny Paul
Koroma and other authorities were in the middle group. TF1-360 was in the last group
advancing to Kono. Properties were destroyed at Magburaka, Matatoka, Makali, Masingbi.
Villages on the highway to Kono and wares were burnt down. Bockarie was in Buedu and
sent orders through radio message to the First Accused.!'%! During the retreat the AFRC
and RUF were abducting civilians from Makeni, Magburaka, Matotoka, Masingbi and
Kono.!%? TF1-071 saw villages burned, Coal Town, Sewafe, Bumpe, Ngaya, Mortema,

. 1
Simbakoro' %3

, and a lot of corpses in Tonkoli and Kono Districts in March to April 1998.
Most of the corpses were seen in burnt villages alongside the road. RUF fighters went into
nearby villages, looted and captured civilians who were forced to go to Kono. Many

children were taken. Some of them became child soldiers, some were less than 10 years

01d.1064

340. (I

_ About three weeks after their arrival in Koidu Town, the

Second Accused and the STF broke into a bank situated at the back of the Opera, at

Konomanyi Park. The Second Accused and Major Kennedy took the money from the bank

break-in and diamonds to the First Accused in Kailahun.!%’

199 TF1-334, Transcript 7 July 2006, p. 7.
19! TF1-360, Transcript 20 July 2005, Closed Session,

TF1-360, Transcript 22 July 2005, Closed Session, p.
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350. Following the ECOMOG Intervention in February 1998, Taylor told Bockarie to
report to him at White Flower along with Benjamin Yeaten. The First and Second Accused
went with Bockarie to Monrovia. At the meeting Taylor said that the RUF had to hold
Kono District because the diamonds allowed the RUF to get arms and ammunition. Yeaten
accompanied Bockarie, the First and Second Accused, and others to the arms storage site to

give them arms and ammunition.'®

vii) Operations in Kono District

351. The evidence of conduct and crimes in Kono District during the Indictment period
are stated in the evidence part of Counts 1 to 14, and will not be restated here. They are

incorporated by reference.

35, | i ilions were abducted at

Koidu and the area around Koidu, strong men and young women, and children between 8
to 12 years, and those who tried to escape were executed.'”’® This was confirmed by TF1-
071 who said that villagers were abducted by force, including many children, some of
whom became child soldiers, and that rice, palm oil and items such as tape recorders were
looted.'”" The strong civilians who were captured were used to carry food for the fighters

and some of them were trained as ﬁghters,1072 while women were taken as bush wifes.'?”

I o) then Koidu, Yengema,

Bumpe, Jagbwema Fiama, Tombodu, and Yomadu was completely burned down. The

Second Accused was present during the burnings in Kono.'"* Superman continued to

1068 5eneral Tarnue, Transcript 5 October 2004, pp. 62-68.

106 £ hibit 119, TF1-334, Transcript from AFRC Trial, Transcript20 May 2005, p. 3; Exhibit 119, TF1-334,
Transcript from AFRC Trial, Transcript 16 June 2005, p. 56.

1070 Eyhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 20 May 2005, pp. 4-5.

107t TE1-071, Transcript 19 January 2005, pp. 33-36.

1072 Byhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 20 May 2005, p. 6. The children “who
were captured, they started giving them training, and myself up and my companions called them SBUs.” TF1-
334 testified that the children were used to amputate people in Kono District, at places such as Tombodu.

1073 pyhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 20 May 2005, pp. 5-6. “the women,
especially the beautiful ones, they were under the full control of the commanders and, indeed, they became
their wives. They were cooking our food for us and the other soldiers who were in Kono. [And] since they
were unmarried and they were captives, they used them sexually.”

1074 By hibit 119, TF1-334, Transcript from AFRC Trial, Transcript 20 May 2005, pp. 8-11.
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remain operation commander for both the RUF and the SLA because the SLA commander

was not there.'%”

353.  After the capture of Koidu, when TF1-334 and Superman had returned from their
trip to Kabala, where they asked SAJ Musa for reinforcement of the troops in Koidu and
picked up Johnny Paul Koroma and his family in his village and went all together to

Kono,'”’® Johnny Paul Koroma, as superior commander of the Junta'®”’?

, called a meeting in
a village close to Woama on Gandorhun Highway, where he was based.'"® It was attended
by the First Accused, Superman and others. Johnny Paul Koroma said that Kono should be
defended because it would draw the attention of the international community and “we
would be able to get diamonds from Kono so as to be able to support the movement.”'?”’
He told the others that he was going to Kailahun and would then meet Taylor and purchase
arms in Liberia and Burkina Faso. The First Accused said “that civilians had betrayed
them, we should not tolerate them, we should not allow them to come near us and that we
should burn the houses in Kono and this would make them not to come closer to our

area 551080

354. After the meeting Johnny Paul Koroma together with the First Accused, Mike
Lamin, Akim Turay and SLA Rambo (aka CSO Rambo), with families and other fighters
went to Kailahun'®' to meet Bockarie in Kailahun. The G5 Unit was told to provide
civilians to the commanders to carry the commanders’ loads and the MP’s forced the G5 to
capture the civilians and the civilians were not treated well. They were captured by armed

rnen.1082

355. During the retreat, Bockarie went from Kenema to Buedu. From there he gave
orders by radio messages to the First Accused, telling him to prepare the command

structure for Kono, and that Johnny Paul Koroma and other important individuals should
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1083

not stay at Kono.

_ the first communication occurred when Mosquito

said he was sending ammunition to the RUF and SLA in Kono, and that the RUF and SLA
should clear Koidu Geiya so that the arms and ammunition could be received. Mosquito
also said that the money that had already been looted from the bank in Kono should be
taken to Koidu Geiya.1085 The First Accused, who was in Kailahun, also spoke in the first
communication and Sesay said that soon things would be received in Kono to make the
whole troop happy, and the Second Accused spoke to Bazzy over the radio to say that the
Second Accused was on his way to Koidu. The Second Accused arrived before ECOMOG
started moving toward Koidu.'®® The second radio communication happened when
Bockarie learned that ECOMOG forces were heading toward Koidu and Bockarie said to
“ensure that the commanders, both the RUF and SLA, should put down the Sewafe

bridge.”1087 This second communication took place around May 19981088

356. — that when the Second Accused came back to Kono before
ECOMOG started moving toward Koidu, the Second Accused was the most senior RUF
commander in Kono and Superman was immediately subordinate to him; in turn the
Second Accused’s superior was the First Accused.'”” — that Bazzy was the
commander of the SLA’s in Kono until mid-May 1998 when Gullit arrived in Koidu and
became the SLA commander there. When Gullit came to Koidu he was subordinate to the
Second Accused.!® The Second Accused had effective command over combatants in
Koidu.'®' Superman became director of operations for both the SLA and RUF in Kono,

and the RUF commander Rambo became the acting operations commander for the RUF.
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Col. Isaac Mongor of the RUF was the artillery commander in Kono. There was a cordial
relationship between the RUF and SLA in Kono, they went on patrol in each other’s areas
and “If there was any operation there was usually joint cooperation and it was clearly

visible that we knew the command structure.”' %%

357. TF1-041 was in Koidu for about one month before he heard about ECOMOG
advancing. Around 15 April ECOMOG troops entered Kono.'®® AFRC, RUF and STF

were burning down houses and “they said Morris Kallon said when you take part in

burning, you will we [sic] promoted.”lo94 - said that the First Accused:

_told Kallon that if at all they were to pull out from Kono, Kallon should

ensure that nobody should come and stay in Kono. He said Kallon
should ensure that Kono should be burnt down. So this was the first
assignment given to Kallon which I knew of. During that period he
was a field commander, so Kallon passed this order to the soldiers. In
fact, from this, Kallon appointed soldiers and he said 12 — 10 soldiers,
and he said who was going to be responsible for burning Kono. He
said that whosoever accepted, he was going to give a promotion to that
person.1095

358. The evidence shows, that physical violence to civilians was part of the RUF intent
to terrorize, in which the Accused participated. Prior to the Fitti Fatta mission in June 1998,
_ was sent on a mission to the area between Bumpe and Tongo highway in Kono
District. The Second Accused sent - on the mission, and Kallon told CO Rocky that
“whosoever see us shall never see a rebel again” or people’s hands should be amputated in
that mission. According to the Second Accused’s instructions, anyone they saw, they were
to cut that person’s hand, whether the person was old or a child. It was said that cutting
people’s hands was fearful. Kallon said that because ECOMOG were approaching, they

should burn down all the villages and every civilian they meet they should cut off his hand.

1092

TF1-041, Transcript 10 July 2006, Closed Session, pp. 43-45.
1094 TR 041, Transcript 10 July 2006, Closed Session, pp. 45-46; TF1-041, Transcript 17 July 2006, Closed
Session, pp. 35-36, “April 15" ECOMOG captured Kono. Then, it was in the same April when burning was
begun in Kono before they came, because they said we should burn down Kono since the ECOMOG were

advancini SO thei wouldn’t have area to settle.”
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More than 20 people had their hands amputated, for some both hands were amputated.

AFRC and RUF fighters carried out this order to amputate the hands of civilians.'?

viii) Movement of Some RUF to Koinadugu District

359. The First Accused summoned Superman {0 Buedu for briefings and to receive
amrnunitionlo97 in order to prepare for the Fiti Fata, which was an unsuccessful attempt 10
retake Koidw.'®® After this attack the First Accused ordered Superman to go to meet SAJ
Musa. Superman said the First Accused and Mosquito had sent ammunition for this

opera‘tion.1099 He left for the Northern Jungle, in Koinadugu.1100

360. According to TF1-366, SAJ Musa sent a message to Mosquito and the Second
Accused that he had received Superman and that Bockarie should not be discouraged, but
be patient, that he himself and Superman fought at Mongor, where they captured arms and
ammunition, and that SAJ Musa wanted reinforcement. Bockarie told the Second Accused
to send reinforcement. Senegalese then came to Superman Ground with 70 men and they

went to SAJ Musa in Kurubonla.1 101

361. ~ went with SAJ
Musa and AFRC and RUF commanders when they retreated from Freetown to Masiaka,
Makeni, Kabala, Mongo, and Kurubonla.1102 SAJ Musa headed for Kabala when JPK went
to Kono and Kailahun where the RUF was based.!'® Later RUF, STF, and SLA were in
Kabala Town and SAJ Musa was the commander of the SLA, Bropleh of the STF, and
Superman of the RUF. They moved from Kabala to Mongo when they had information that
ECOMOG was approaching Kabala and from there to Kurubonla when news came that
ECOMOG was coming to Mongo.1104 George Johnson and other AFRC members went to
join SAJ Musa in Kurubonla from Kono District in April or May 1998 and made a camp at

I I ession, p. 24.

008 TF1-361, Transcript 12 July 2005, Closed S
TE1-366, Transcript 8 November 2005, Closed Session, pp- 78-81. TF1-041said that the Fiti Fata attack
on Koidu took place prior to the rainy season in 1998, Transcript 10 July 2006, Closed Session, p. 53.

109 TF1-361, Transcript 12 July 2005, Closed Session, pp.40-42; Transcript 15 July 2005, Closed Session,
pp. 111-113.

100 TF1.041, Transcript 10 July 2006, Closed Session, pp. 50-54.
1101 TF1.366, Transcript 8 November 2005, Closed Session, pp. 85-88.

111‘(:; TF1-184, Transcriit 5 December 2005, ii 3-8.

Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T 156



20%3H0

Mansoﬁnia.1105 They retook Mongo, mainly with AFRC soldiers. The RUF commander on
the ground was Komba Gbundema, who had a lot of women, as well as boys who were

carrying loads.''% He was sent by Superman as an advance team after the Fiti Fata

Operation and

S < Vi v b o
e e tore.
S opein's e 5

Musa started taking orders from Mosquito. Superman was under the First Accused and
Mosquito,1109 and he brought supplies sent by Mosquito.”lo At Kurubonla a messenger

came from Johnny Paul Koroma saying that all SLA should be answerable to the RUF.M"

362. From Kurubonla combined RUF and AFRC under the command of SAJ Musa and
Superman attacked Kabala. The attack was planned by Superman, SAJ Musa and General
Bropleh and a report of the attack was made to Buedu. - witnessed looting and
capturing of civilians, who were forced to do household chores. The fighters captured the
civilians and handed them over to the G5 who screened them. Superman and SAJ Musa
sought advice from Bockarie as to whether they should train people captured in Koinadugu.
The combined troop could not hold Kabala and retreated to Koinadugu.1112 TF1-184 saw
the RUF capture civilians and make them carry bags and ammunition."’ 13 Mosquito and the
First Accused communicated with Superman, and told him that ECOMOG troops at
Makeni planned to attack them in Kabala, that they should send people to make an ambush
between Kabala and Makeni, and “should operate with unity with SAJ Musa.”' '

1105 George Johnson, Transcript 14 October 2004, pp. 76-78.

1106 TF1-184, Transcript 5 December 2005, pp. 17-18. At Kabala there were more than 50 STF, more than
100 SLA and more than 50 RUF, TF1-184, Transcript 6 December 2005, Closed Session, pp. 8-9.

1107 Tp].361 Transcript 12 July 2005, Closed Session, pp.39-40; corroborated by TF1-184, Transcript 6
December 2005, Closed Session, pp- 6, 8-10.

1108 [} 1361 Transcript 12 July 2005, Closed Session, pp- 47-49.

1109 7R1-361 Transcript 18 July 2005, Closed Session, pp. 25-26.

1110 TF1-184, Transcript 5 December 2005, p. 22.

111 TF1-184, Transcript 5 December 2005, p. 93.

TF1-184, Transcript 5 December 2005, pp. 18-19.

114 TE1-361 Transcript 12 July 2005, Closed Session, pp. 51-54, Transcript 18 July 2005, pp. 27-32; TF1-
184, Transcript 5 December 2005, pp. 16-21.
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363. While - was at Koinadugu they used to have communication with Alex
Tamba Brima who had gone ahead to Bombali District. Gullit asked SAJ Musa for
manpower. - had to pass on the information to First Accused and Mosquito. The
latter sent men commanded by J in Gbandeh from Kailahun; some were sent by the Second
Accused from Kono.'''® The witness, who spent three months in Koinadugu, with
Superman, the STF and many SLA combatants witnessed that many civilians were
captured in Kabala and the surroundings of Koinadugu and a training base was set up in

Koinadugu to train the civilians.''"®

364. TF1-184 testified that there were contacts between the RUF in Kailahun and AFRC
in Kurubonla. Mosquito ordered Superman to send all weapons and ammunition captured
from ECOMOG during the Kabala attack to Kailahun. The AFRC under SAJ Musa split
from the RUF and STF in Koinadugu and SAJ Musa moved with his men from Koinadugu
to Tumania.''!’ Superman’s group went to a village near Fulawa in Koinadugu District,
established a camp there. Later radio contact was made between Superman and Bockarie
and the First Accused, and Superman was ordered to go to Makeni to attack Teko Barracks
and was told that the First Accused was going from Kailahun to join Rambo at Kono in

order to attack Koidu and then Makeni township.1118

365. Superman unsuccessfully attacked Teko Barracks on 23 December 1998. They were
told by radio, that the First Accused, Rambo, Short Bai Bureh and others had captured

Magburaka and were heading for Makeni. Shortly after they captured Makeni.''"”

ix) Movement of R UF and AFRC to Camp Rosos and Freetown

366. As mentioned above, a group of AFRC led by Gullit, including George Johnson left
Koinadugu to establish Camp Rosos in Bombali District around July or August 1998.11%°
During their movement through Yarya, Karina, Matehun, Batkanu to Rosos, civilians were

abducted wherever the combatants could lay their hands on civilians. They were used to

TF1-184, Transcriit 5 December 2003, ii.21-24.
George Johnson, Transcript 19 October 2004, p. 43.
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show them the route, to carry loads; and children were abducted and trained to fight as
SBUs. The total number trained at Camp Rosos, including children, was 526.""! Johnson
testified that some RUF fighters went with them to Rosos and that an RUF named Arthur
was part of the command structure as a captain controlling the third battalion.!'** Before his
group passed through Karina, Gullit said that Karina is the home town of President Tejan
Kabbah and should be burned down, people should be amputated and killed. Johnson
testified that more than 100 civilians, including small children, babies and women were
killed; some children were killed by dropping them from buildings. Other civilians were
burned and if they ran from the fire they would be shot. Half of the town of Karina was
burned town. Other villages on the way to Rosos were burned, and if a civilian resisted
abduction they would be killed."'** Atrocities were also committed while at Camp Rosos,
also by an RUF commander, Lt. Arthur who beheaded the chief of Mateboi because he
refused to join the ﬁgh’ters.1124 Arthur was capturing civilians in Karina and cut off their
hands.''?> More than 100 girls who had been captured on the way from Mansofinia to
Camp Rosos were forcefully given to husbands at Camp Rosos.!'?® TF1-334 talked about
the radio communication between Gullit and the First Accused in which Gullit said Sesay
should have confidence in him and that they needed to co—operate.1127 In a later radio
communication with Bockarie, Gullit explained why he had not been communicating and
briefed Bockarie on various attacks, while Bockarie said “he was very happy and that the

two sides, both the RUF and the SLA, were brothers.”!!%8

367. Johnson was at Rosos for about 2 % months, and then he and the others at Rosos

went to Major Eddie Town.""?? The move happened because ECOMOG jets bombed Camp

112! George Johnson, Transcript 14 October 2004, pp. 85-88, the witness said, about 30 to 35 were children
between 8 to 14 years.

1122 George Johnson, Transcript 19 October 2004, p. 47; corroborated by TF1-184, Transcript 5 December
2005, pp. 24-27.

1123 George Johnson, Transcript 14 October 2004, pp. 88-91.

124 George Johnson, Transcript 14 October 2004, pp. 91-92; George Johnson, Transcript 19 October 2004,
pp. 93.

1125 By hibit 119, TF1-334, Transcript from AFRC Trial, Transcript 23 May 2005, pp. 70-71.

1126 George Johnson, Transcript 14 October 2004, pp. 92-94 and 97-99. See also the corroborating evidence of
TF1-334: Exhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 24 May 2005, pp. 59-67.

1127 pohibit 119, TF1-334, Transcript from AFRC Trial, Transcript 24 May 2005, pp. 31-36.

1128 Eypibit 119, TF1-334, Transcript from AFRC Trial, Transcript 24 May 2005, pp. 55-56.

1129 George Johnson, Transcript 14 October 2004, pp. 100-101. TF1-334 testified that he was at Rosos for
about three months after arriving there at the beginning of the rainy season in 1998 and that they left Rosos in
September 1998: Exhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 23 May 2005, p. 103.
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Rosos.!'** Approximately 900 to 1,000 people were at Major Eddie Town, including

iy 1
families.' !

30,
— Gullit and Five-Five, to SAJ Musa so that

SAJ Musa could reinforce the RUF/AFRC fighting force at Rosos. TF1-360 went around
August 1998 in a group from Superman Ground to Koinadugu, escorted by a group of
Junta to Koindadugu.1132 At Koinadugu they met SAJ Musa and other AFRC and RUF
fighters. SAJ Musa, with the other authorities, provided manpower to escort -
group to Rosos. They left Koinadugu on 1 September 1998. Commander 05 led the group
of around 250 people, which increased to 300 as they met more fighters. Most of them
were AFRC, but there was one platoon of 64 RUF fighters, and some STF.''* At Rosos,
Commander 05 talked to Superman over the radio and told him that SAJ Musa had decided

to goto Freetown.''**

369. At the time Commander 05 and the reinforcements arrived at Rosos, TF1-334 heard
an announcement over the BBC by Eldred Collins that the RUF had declared Operation

Spare No Soul.'?*.

370. Some time about September 1998 a split occurred between SAJ Musa and
Superman in Koinadugu. From that point until SAJ Musa’s death in late December 1998,
there was limited communication between the RUF and persons in Rosos and Eddie

Ground. TF1-184 testified that SAJ Musa was in Rosos for about one week when they left

1130 George Johnson, Transcript 14 October 2004, p. 101.

181 George Johnson, Transcript 14 October 2004, p. 105. TF1-334 said that Major Eddie Town was located
between the Tonko Limba Chiefdom and the Sanda Magbonlontor Chiefdom. The whole troop moved in
September 1998 from Camp Rosos to what was called Major Eddie Town: Exhibit 119, TF1-334 Transcript
from AFRC Trial 24 May 2005, pp. 73-74 and 80-81.

1132 TF1.360, Transcript 21 July 2005, Closed Session,
1133

7-9.

TF1-184, Transcript 5 December 2005, pp. 29-30.
135 Byhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 24 May 2005, pp. 105-106. It said
“soldiers should destroy any village that they captured and that they should spare no person.”
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for Freetown. In Lunsar an argument arose between SAJ Musa and Gullit because Gullit
was talking through the radio set to Mosquito. From Lunsar they went to Masiaka where
they attacked the Guinean ECOMOG troops. Mosquito said on BBC that his men had
attacked ECOMOG. RUF Alfred Brown had relayed this information to Mosquito and was
slapped and warned by SAJ Musa who told him not to inform the RUF anymore.113 % Once
SAJ Musa died, Gullit immediately resumed contact with the RUF. S.A.J. Musa instructed
the troops to target police, Nigerian soldiers, Nigerian civilians, and all collaborators of the

SLPP government, and kill them.'"’

371. Johnson said that on the way from Major Eddie Town to Lunsar, all the shops at
Mange were burned down in order to give direction through the jungle for the troops
behind. When Lunsar was attacked all the pharmacies at Lunsar were looted.'*® The troop
bypassed Masiaka and attacked RDF, the Rapid Deployment Force, a unit of the Sierra
Leone army that was located on the highway between Mile 38, also known as Magbuntoso,
and Masiaka. The attack on Mile 38/Magbuntoso took place on S.A.J. Musa’s birthday,
which was 17 November.''*® At Newton there was a meeting to restructure the fighters and
the responsibilities for the six different battalions during the attack on Freetown.''*" Alfred
Brown, the RUF signal commander, was appointed as one of the standby officers who
would take the place of an injured commander.''*! At Newton the fighting force was up to
3,000 armed men and up to 2,000 civilians who had been abducted on the trip from
Mansofinia to Camp Rosos and were forced to carry food and ammunitions.''*> From

Newton they went to Benguema, where SAJ Musa died."'*®?

x) November and December 1998 RUF Furthering the JCE

372.  After the break up between Superman and SAJ Musa in Koinadugu, described in
the previous section, a “strategic meeting” took place in Buedu in the first or second week

in December 1998, attended by senior members of the AFRC and RUF such as the three

1136 TF1-184, Transcript 5 December 2005, pp. 30-34.

1137 George Johnson, Transcript 14 October 2004, p. 110.

1138 George Johnson, Transcript 14 October 2004, pp. 110-112.

'13% George Johnson, Transcript 14 October 2004, pp. 113-115.

1140 George Johnson, Transcript 14 October 2004, pp. 116-118.

! George Johnson, Transcript 14 October 2004, pp. 119; and see Exhibit 10, Chart of Newton Command
Structure.

1142 George Johnson, Transcript 14 October 2004, pp. 121-122.

1143 TE1.184, Transcript 5 December 2005, p. 34.
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Accused, Superman, Isaac Mongor, Peter Vandi, Akim Turay, Eddie Kanneh,.''* They
were briefed in Bockarie’s compound, with a map of Sierra Leone on a blackboard, where
Bockarie discussed the planned attack to recapture Freetown and Kono District. A selected
number of commanders were informed about Bockarie’s trip to Liberia and Burkina
Faso.''* Bockarie’s plan was to attack Freetown on two flanks. One led by the First
Accused, recapturing Kono, Makeni and Masiaka, the other was to capture Segbwema,
Kenema and Bo, and then to meet up with the First Accused. Bockarie called the plan
Operation No Living Thing. Bockarie said that Operation No Living Thing meant that no
prisoner of war was to be tolerated and no living thing would act as resistance to the
fighting forces: any person who may be a threat or resistance to the movement should be
exterminated.''*¢ [JJJJJl stated that on 15 December 1998 a mass meeting was called by
Rambo at Superman Ground in the presence of the First and the Second Accused, Rocky,
and Akim Turay."'"” This meeting is confirmed in Exhibit 225 and Exhibit 226."'*® The
commanders agreed there should be an attack on Koidu on 16 December, and advance
teams should proceed to Makeni and wait for further instructions. Tekeke and Junior
Conteh, a former SLA, commanded the attack on the area of Tombodu by Yardu road.!'¥
TF1-371 testified that:

__the intention was to have work with the AFRC to recapture Freetown.
What I said earlier, because of the particular interest of the AFRC, who, at
that point in time, proved recalcitrant to the RUF, or we the RUF, High
Command, the invasion of Freetown was not co-ordinated smoothly
between the two groups. One of the groups took the lead once the RUF was
making head way, gaining grounds ra?idly towards Masiaka. The AFRC
group took the lead to enter Freetown.'"’

Exhibit 225, Forum Minute of RUF 2 Brigade Headquarters, Kono Axis, Chaired by Colonel Issa H.
Sesay on 11 December, 1998; Exhibit 226, RUF S/L Comprehensive Report Dated 24 January 1999 From
Issa H. Sesay.

1149 TE1.071 Transcript 21 January 2005, Closed Session, pp.83-86. The Salute Report authored by the First
Accused states that the enemy lost tanks, armoured cars, artillery pieces, rifles and ammunition, “They also
suffered heavy casualties the likes of which they have never experienced in the history of ECOMOG. They
were forced to retreat on foot with not even a bicycle being able to pass our defenses”, Exhibit 36, p. 2352.
1150 TF1-371, Transcript 21 July 2006, Closed Session, p. 48.

Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T 162



Res46

-From Koidu the RUF captured Makeni and the next day they had a meeting.'"”'

Bockarie called from Buedu and talked to the First and the Second Accused and Superman.

They said they should now advance to where SAJ Musa was. They advanced to Lunsar. By
the time the RUF were at Makeni, SAJ Musa had reached Waterloo. _

—
e

xi) Communications for the Freetown Attack

374.

Over 200 RUF gunmen were at Eddie Ground.'"**

375. While at Major Eddie Town, Gullit communicated by radio with Bockarie who told
him about Johnny Paul Koroma’s safety and that Bockarie was very happy that Gullit and
his men had not surrendered. Gullit also communicated by radio with the First and the
Second Accused.!'5% SAT Musa intended to arrest the RUF members at Major Eddie Town
but did not, since the whole troop spoke on behalf of the RUF.'"*® The Second Accused
contacted SAJ Musa while advancing to Masiaka and asked him to wait since the Second
Accused had a heavy force and together with the First Accused and SAJ Musa they would
have taken Freetown,'”’ but then SAJ Musa died at the ammunition dump at

Bemg_g,uema.115 8 The troops moved to Coba Water (also Koba Wata''>) where Gullit called a

115! With regard to Makeni, the First Accused said that Makeni should not be burnt because it was “his home
town, that was where Pa Sankoh was born, and that we should not loot there like we have done to other
places. That was where he himself was based there.” the First Accused said Makeni was RUF headquarters
and the RUF should not destroy it like they destroyed other places: TF1-366, Transcript 10 November 2005,
pp. 84-83.

1152 TF1-366, Transcr

int 9 November 2003, pp. 23-25.

Exhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 13 June 2005, pp- 31-34.

1156 Exhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 13 June 2005, pp. 37-38.

157 TF1-366, Transcript 15 November 2005, p.6.

1158 Exhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 13 June 2005, pp- 53-55. At the time of
Musa’s death the main group of the RUF were very close to Makeni preparing to take over Makeni town.
Johnson testified that prior to the death of SAJ Musa the objective of going to Freetown was 10 restore the
army. After Musa’s death Gullit changed the plan to attack Freetown: George Johnson, Transcript 18 October
2004, pp. 32, 33,37, 49, 59, 61.
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meeting of the military supervisors around 21 or 72 December 1998 and announced he
would take SAJ Musa’s position.1160 He stated that they needed reinforcement from their
brothers, the RUF, and that he had spoken to Mosquito who said that reinforcements would
be sent, led by Akim aka Tank.''¢' Mosquito said not to enter Freetown and to make a base
and wait for the troop that had passed Makeni, which was Superman coming from
Koinadugu and the First and Second Accused coming from Kono.''®? They waited for
some time at Benguema for reinforcements but the Kamajors attacked the troop at

Benguema, and that was why they decided not to wait any longer and to go to Freetown.''®

376. About 1,500 combatants proceeded towards York. The attack on York failed and
the troops went to attack Hastings, and then attacked Waterloo.''®* After the failed attack
on York Gullit called Mosquito, informing him that they were heading for Freetown but
lacked logistics, arms and ammunition, and that Gullit needed reinforcements. Mosquito
said he is sending reinforcement to join Gullit to enter into Freetown.''®® When the troops
attacked Waterloo for the second time there was heavy looting of food, and the troops that
went to Waterloo returned to the temporary base at Hastings jungle. Gullit called the First
Accused who said that they had captured Kono and were heading towards Makeni to
reinforce Gullit as he went to Freetown. Gullit contacted Superman as well who said his
troops were moving towards Makeni but were attacked by a jet, he would however
reinforce Gullit’s position to enable them to enter Freetown.”' ¢ Gullit then ordered an
attack on Hastings, which was successful; arms and ammunitions were captured, a
helicopter was set on fire and Hastings was set on fire. On 4 January 1999 the whole troop

moved to Hastings.1167 The troops then moved to Allen Town on 5 January 1999.168
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3717. - said the majority of men with Gullit opted to move to Freetown because
waiting in the jungle would lead to further attacks on their position. When they reached
State House, Gullit sent a message to Mosquito saying he was talking from State House.
1169 Mosquito said he advised not to enter but then the conversation was cut off. The next
day Gullit called Mosquito again, who told him to capture some important areas as a base.
Gullit said he had had set on fire the oil terminal. The troops were at Ferry Junction when
Mosquito told them to dispatch a “receiving team to come and receive people at Kossoh
Town.”"'7° TF1-334 testified that after Gullit and Mosquito talked over the radio, Gullit
ordered the Director of Operations to go in search of fuel and petrol, which was distributed
to the commanders. Then Gullit said the big market should be set on fire."!”" When Gullit
asked Bockarie for help, telling him that his group had been encircled by ECOMOG,
Bockarie instructed Superman to try to open the way for Gullit so that Gullit and his group
could get out of Freetown.!!7? Johnson testified that Bockarie said that if ECOMOG push

the troops out, Bockarie “will give orders for the burning down of the whole central part of

Freetown and all important buildings.”1173 The First Accused sent an instruction that

Rambo was coming and they will attack Waterloo."'* _

B 1 1263 testificd

that in Makeni, 55 radioed Superman that he needed reinforcement to Freetown causing the
1176

First Accused to dispatch armed rebels to Freetown.

378. — Gibril Massaquoi, Alfred Brown and some combatants to

receive the men coming from Hastings. They told the group in Hastings to jointly clear the

Georie Johnson, Transcriit 18 October 2004, p. 55.

TF1-263, Transcript 07 April 2005, pp. 30-33.
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road of ECOMOG troops.

-. The plan was to attack Kossoh Town so that the troops in Hastings could join the
group in Freetown.''”” They had expected the RUF to attack Kossoh Town, but they did not
attack. _ understood that Bockarie had ordered the RUF to assist by attacking and

coming to meet the AFRC in Freetown.

_ The Second Accused, Superman and RUF Rambo were at Waterloo, on
standby to receive the group from Freetown. The next day, the troops from Freetown

entered the bush and found their way to Waterloo.''"®

379.

|

The Guineans were guarding the airfield and
the RUF stopped at Devil Hole and contacted Five-Five, Gullit, Bazzy, Mamie Tina, Red
Goat, 05, Rambo, and Wako Wako, who were in Freetown fighting. Bockarie, the First and
Second Accused and Rambo communicated with them. The RUF attacked Hastings and Jui
where ECOMOG was, and Kossoh Town. The First and Second Accused came to Waterloo
and told Five-Five and others they should fight together to clear Hastings and enter

Freetown. 1180

380. Johnson testified of several communications between Gullit and the RUF prior to
Gullit entering Freetown and during the time Gullit, Alfred Brown, - and others
were in Freetonw. From Orugu Village Gullit radioed Bockarie that Gullit was coming to
Freetown; from State House Gullit radioed Bockarie that Gullit was in control of Freetown;
and when Gullit started pulling out of Freetown. This communication prompted the
dispatch of Junior Marvin to Foamex to meet RUF combatants. Then from Shankaras

building, near Ferry Junction, Gullit radioed Bockarie that he was pulling out and that
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President Kabbah had offered a ceasefire. Bockarie said the ceasefire should be rejected.
Gullit agreed to keep on fighting. When Gullit contacted Bockarie again from the Kissy
Mental Hospital, during the withdrawal from Freetown, he was ordered to hand over all of
the high politicians released from Pademba Road prison to the First Accused once Gullit
arrived at Waterloo. Then during the pull out when Gullit reached Orugu Village, Gullit
radioed Bockarie to say that Freetown had been lost and “the response of Mosquito is that
we should pull out at least for us not to be trapped in Freetown, to join the RUF at
Waterloo.”!'®! The politicians released from Pademba Road prison were handed over to the

First Accused at Waterloo.!'

.

_, and that when the retreat intensified Gullit’s signal operator “sent

message to Sam Bockarie pleading with Bockarie to come to their rescue to open a back
corridor, because the ECOMOG forces was trying, at that point in time, to cut them off at
the rear. In that effort to cut them off, they came in contact with the hastily retreating
AFRC forces. That was the time that they requested Sam Bockarie to help them open the
corridor for them to go out.”''® After the request came, the troop headed by Rambo,
“managed to link up with them and the corridor was opening.”1184 The Salute Report signed
by Bockarie states that
...the troops that entered Freetown had been cut off from the rear and
were being encircled leaving them no way out. I was able to coordinate their
operations over set and got them to combine their forces and bulldoze from
the side accessing them to the mountains through which they took a bye-
pass to join our troops at Benguema and Waterloo as JOI [sic Jui] was

occupied by ECOMOG. This is how the troops that entered Freetown were
able to retreat.''®’

382. The Salute Report signed by the First Accused similarly states that: “At this time
our forces [in] Freetown were under enemy cut-off from the rear and were in danger of

being boxed in and either captured alive or killed.”!'*

1181 George Johnson, Transcript 18 October 2004, pp. 58-61, 78.

1182 Georie Johnson, Transcriit 18 October 2004, p. 62.

Exhibit 35, Salute Report Bockarie 1999, pp. 2365, 2366.
1186 By hibit 36, Salute Report First Accused 1999, p. 2353.
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383.

STF Rambo was the

one they called Red Goat. Later STF Rambo crossed the Orogu Bridge with a squad and

joined up with Five-Five and others and Gullit. The RUF went to the bridge but the Second
Accused said the RUF should not cross the bridge if ECOMOG were not dislodged.1188
STF Rambo and others proceeded and joined Five-Five and Gullit in Freetown. -

Civilians in Waterloo were killed and property was looted, houses set on fire by RUF,
AFRC, STF. The loot was brought to the First Accused in Waterloo, who said that
Bockarie had given an order that whatever was looted in Freetown and Waterloo was

government property. 190

xii) Attack on Freetown

384, The attack on Freetown was on 6 January 1999.'"°! While at Colonel Eddie Town
Gullit and Bazzy had developed their own plan for an attack on Freetown. -
described it as being separate from anything contemplated by SAJ Musa, “but it was in
relation with the plan that came from Buedu.”''%? The RUF combatants who moved with

them to Freetown from Colonel Eddie Town were under the command of Gullit.1193 On 4

January 1999 mixed RUF and SLA attacked Hastings."** _

Johnson said that it was a mixed group of RUF and SLA fighters that took part in the attack

1187 TR1.366, Transcript 9 November 2005, p.29.
1188 Tp] 366, Transcript 9 November 2005, pp-30-31.
1189 TF1.366, Transcript 9 November 2005, p.32.
1% TR1{.366, Transcript 9 November 2005, pp. 33-35.
1191 TF]-184, Transcript S December 2005, p.37.
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on Freetown.''”® TF1-184 said it was a joint force of AFRC and RUF who came to

Freetown. 197

385. Before entering Freetown, Gullit called a meeting at Allen Town where he said that
all police stations should be burnt down, that Freetown should be burnt down, that anyone
who was captured who was a collaborator should be executed and that Pademba Road
prison should be opened.1198 Gullit also said that whatever the fighters were able to get
from civilians would be theirs, but diamonds and dollars were government property that

should be reported to the brigade.] 199

386. At around 1 a.m. on 6 January, the fighters started moving from Allen Town toward
Calaba Town, then captured Wellington and went to Berewe (Brewery).1200 TF1-334
testified that he and other fighters continued on to the Shell Old Road to the Saroulla
Cinema, to Fisher Lane, then to Upgun. The AA gun (Anti-aircraft) moved toward Ross
Road and Fourah Bay Road, while others moved along the Kissy Road to Mountain Cut
Junction toward the Eastern Police station which they captured at around 5 a.m. Two police

men were executed and the police station was completely burnt down.""'

387. From the Eastern Police station TF1-334 used Goderich Street while others used
Sani Abacha Street to go to State House, which was captured around 5:45 am.'2? Gullit
came to State House and said that the CID should be burned down, it was set on fire and
while it was burning, TF1-334 and others moved to the Pademba Road prison.1203 After
going to the Pademba Road prison, TF1-334 and others went to the national stadium where
they opened the gates and the soldiers inside the stadium came out to join them and they

went to the Youyi building, then to the Congo Cross blridg,f:.lzo4 TF1-334 testified that

119 George Johnson, Transcript 19 October 2004, pp. 131-132. He said there were less than 40 RUF fighters
with them.

1197 TF ] .184, Transcript 6 December 2005, pp- 87-88.

1198 Eyhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 13 June 2005, pp. 100-101.

1199 By hibit 119, TF1-334, Transcript from AFRC Trial, Transcript 13 June 2005, p. 103.

1200 Eyhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 13 June 2005, pp. 105-108. Gullit said
some fighters should use the Berewe route towards the tobacco company and use the new road while other
fighters should use the old road.

1261 Eyhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 13 June 2005, pp. 110-118. For further
evidence of these events see George Johnson, Transcript 18 October 2004, pp. 42-53.

1202 £y hibit 119, TF1-334, Transcript from AFRC Trial, Transcript 13 June 2005, pp. 118-119.

1203 Exhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 14 June 2005, pp. 4-6.

1204 Exhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 14 June 2005, pp. 12-14.

Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T 169



X53£3

heavy fighting was taking place at the Congo Cross bridge so he and others returned to

State House.'**”

388, At State House, TF1-184 saw Gibril Massaquoi and Steve Bio of the RUF.'?% The
witness saw Bazzy, Gullit, 55, Gibril Massaquoi, Steve Bio, Alfred Brown and others at
State House in a meeting where a decision was taken to burn Freetown. Petrol was
distributed and the burning started. 1207 1 ater in the afternoon ECOMOG repelled them from
State House and when they were at Kissy Road, Gullit asked Mosquito for
reinforcement.1208 Of the reinforcement, which was a joint operation of the SLA and RUF,
the witness said that only the 17 men led by Rambo Red Goat reported to Gullit in

Freetown. 1209

380, The evidence of atrocities committed during the invasion is abundant. TF1-093,
who was abducted and trained by the RUF when she was 15, was already in Freetown
before 6 January. 1210 ghe commanded a group of 50 combatants during the invasion. She
said, she was ordered to kill and to order her group to commit atrocities, for instance
burning 20 houses with people inside.!2!" At State House, Gullit shot two captured Nigerian
ECOMOG soldiers after questioning them and ordered the execution of twelve others.'*"?
Fighters were raping women at State House on 6 January 1999.'2® During the first week
the fighters were in Freetown fighting took place in Kingtom. Civilians were killed for
supporting ECOMOG, houses looted and burned.'?'* At Fourah Bay Road civilians were

shot and killed following the killing of a combatant there."?"?

1205 £y hibit 119, TF1-334, Transcript from AFRC Trial, Transcript 14 June 2005, p. 14-15. George Johnson
corroborated this information and added that upon returning to State House, Gullit sent a radio message to
Bockarie, Transcript 18 October 2004, pp. 54-55.

1206 TR 1.184, Transcript 5 December 2005, pp. 46-47.

1207 TR {.]184, Transcript 5 December 2005, pp. 5 1-52; Transcript 6 December 2005, p. 58.

1208 TR 184, Transcript 5 December 2005, pp. 52-53.

1209 T 184, Transcript 6 December 2005, pp. 47-48 and 54-56.

Exhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 14 June 2005, pp. 22-24, 27. See also
George Johnson, Transcript 18 October 2004, pp. 53-55.

1213 pyhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 14 June 2005, p. 25-26.
1214 By hibit 119, TF1-334, Transcript from AFRC Trial, Transcript 14 June 2005, pp. 40-45.
1215 Exhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 14 June 2005, pp. 66-67.

Prosecutor v. Sesay, Kallon, Gbao, SCSL-04-15-T 170



4R ﬂf

390. ECOMOG pushed the combatants out of State House and the combatants retreated
to Eastern Police station. In the third week of the invasion, RUF Rambo radioed Gullit that
he was at Waterloo and he was sending reinforcement.'2'® A team of about 50 men with
Rambo Red Goat entered Freetown.'?!” After pulling back to the Eastern Police station the
troops that entered Freetown went to PWD where Gullit said that civilians should be
abducted. When the troops lost Upgun the abductions started and civilians, especially
young girls and young children were taken to the headquarter at PWD. While the fighters
were at Upgun, Five-Five ordered his troops to start with amputations. He demonstrated an
amputation on two civilians, telling them that since they voted for Kabbah they should go
to Kabbah to get hands.'?'® This evidence was confirmed by TF1-184, who testified that
after they lost State House the fighters went to Kissy Road, then moved to Upgun, and
meeting with Gullit, Gibril Massaquoi, Bazzy, 55 and other AFRC was held and the order
was given to ransack and burn Ross Road and that civilians should be chopped.1219 Houses
were burned at Kissy Road. TF1-184 saw people who had been killed and some were
hacked, and he saw people whose hands had been chopped off. He was in Freetown for
about 18 to 19 days before ECOMOG came to push them out, then went up into the hills
and to Benguema. There he saw the Second Accused, Superman, Gibril Massaquoi and

others at Benguema Barracks, while most of the RUF were at Waterloo.' 22

391. While retreating from PWD to the Kissy mental home, and as the troops were
capturing civilians and burning, TF1-334 saw about six civilians who had both arms
amputated at Shell Old Road.'?! The troops stayed one night at Kissy mental home and the
next day Gullit ordered the oil refinery to be burned down and that if the troops reach the
mosque near the Shell Old Road with people in it the people should be shot and killed.
TF1-334 testified that people were shot at the mosque and died. From the Kissy mental

home the troops went toward Wellington, then to Calaba Town and Allen Town.'”*

1216 Exhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 14 June 2005, pp. 54-58.

1217 pyhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 14 June 2005, pp. 58-59.

1213 Eyhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 14 June 2005, pp. 60-64 and 68-71. He
said they could do short sleeve or long sleeve amputations. Then ten civilians were brought and they were
amputated from the elbow, a short sleeve.

1219 TF1.184, Transcript 5 December 2005, pp. 57-58.

1220 TR1-184, Transcript 5 December 2005, p. 60, 63-65.

1221 Byhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 14 June 2005, pp. 79-82.

1222 By hibit 119, TF1-334, Transcript from AFRC Trial, Transcript 14 June 2005, pp. 87-89, 98-100.
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392. The troops then retreated to the Grafton jungle and set up a temporary base close to
Benguema.1223 At Calaba Town, Johnson saw seven dead bodies outside the mosque and
more dead bodies inside the mosque; the commander of the area was Red Goat."*** 1t took
Johnson a day to get to Orugu village and on arrival there Gullit sent a radio message to
Bockarie who told him to pull out faster in order not to be blocked in Freetown.'?** Some
of the troop stayed at Benguema Village while the others went into the peninsula and went
to Benguema; it took four days to go to Benguema. Gullit and the bulk of the troops stayed
at Benguema while Bazzy Kamara, George Johnson and some mid-level commanders went

to Waterloo to meet the RUF.12%¢

393. Other evidence supports these accounts

— Exhibit 227 describes RUF participation in the attack on

Freetown, including being at Waterloo Refugee camp on 6 January 1999, attacking the

Peninsular Secondary School at Waterloo on 7 and 8 January, deploying to Hastings on 9
January, an agreement on 15 January “that the men in Freetown and the men at our point
were to do joint operation on Jui and Kosso town. The Freetown men schedule to attack Jui
and we to attack Kosso town, that night we attacked Kosso town clear the enemies but the
Freetown men never turn up...” >** Exhibit 227 was shown to B o testified that
he recognized on the document the signature of Raymond Kartewu, a Black Guard the

. 2
witness knew.'?%

394. While they were at Benguema, Five-Five, RUF Rambo and others planned an
ambush of Guinean ECOMOG soldiers and captured a trailer of arms and ammunition

which were taken to a refugee camp between Waterloo and the Newton Highway where it

1223 pyhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 14 June 2005, pp. 103-104.

1224 George Johnson, Transcript 18 October 2004, pp. 76-77.

1225 George Johnson, Transcript 18 October 2004, pp. 77-78.

1226 George Johnson, Transcript 18 October 2004, pp. 78-79.

1227 TE1.296, Transcript 13 July 2006, p. 64. See also the evidence of TF1-212 a female civilian from
Koinadugu who was captured in 1998, shot and injured, and in October 1998 taken to hospital in Freetown.
She saw children who had been abducted in Koinadugu when she was in Freetown on 6 January 1999. After 6
January 1999 they were taken from the rebels: TF1-212, Transcript 8 July 2005, pp. 113-116.

1228 £yhibit 227, “Report from Overall Intelligent Officer Commander and Black Guard Adjutant to BFC

(Briiadier LH. Sesaii,” 21 Januai 1999, i 2.
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was guarded by Junior Sheriff and RUF Rambo. The First and Second Accused, and
Superman came to Benguema to a meeting with Gullit, Bazzy, Five-Five, Junior Lion and
others; Gullit told the First Accused that he was happy that they had come to join force
with the SLA and that he wanted the troops to plan an operation to go back to Freetown.'>
The First Accused agreed and the Tombo axis was attacked. The First and Second Accused
came with ammunition and RUF Rambo had an anti-aircraft gun. The Second Accused and

Five-Five were part of the advance team while Col. 05, Superman and others used the

bypass. The attack on Tombo failed and the troops retreated to Benguema.'>! -

— The RUF took everything away from the soldiers and handed them to
the First Accused and that the purpose of the Tombo attack was to get ammunition so that
they could fight their way to Freetown. 232 TF1-334 said that the co-operation between the
RUF and the SLA was very cordial during this joint operation that aimed at re-attacking
Freetown.!23> The First Accused was to be the overall commander of the joint AFRC and

RUF mission at Tombo and at Allen Town, which lasted for about a week.'>**

395. At Waterloo Superman summoned another meeting and it was decided to attack the
Guineans who were at Newton, and were about to pass on their way to Masiaka. Bazzy,
Gullit, Superman and Senegalese of the RUF attacked the Guineans and RUF Rambo

collected all of the weapons and sent them to Makeni.'*

6. P

_ Superman went to Lunsar, the First and Second Accused went to
Magburaka or Makeni.'?¢ Johnson confirmed this and said, Superman went to Lunsar,

Gullit and 55 to Makeni, Bazzy Kamara, Johnson and others to Four Mile Highway,

1230 Byhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 14 June 2005, pp. 106-108.

TF1-366, Transcript 9 November 2005, pp. 36-37.
1233 TR1.334, Transcript 6 July 2006, pp. 72-73; 7 July 2006, pp. 51 and 83-84.
1234 George Johnson, Transcript 20 October 2004, pp. 62-63.

1235 T ].184, Transcript 5 December 2005, pp. 66-67.

1236 TF1-360, Transcript 21 July 2005, pp.45-46.
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between Lumpa and Newton. Johnson and the others, stayed there for about one week and
then attacks from ECOMOG forced them to pull back to the RDF camp that is very close to

Mamamabh. 1237

B Bozzy Kamara instructed the combatants to make the terrain more fearful around
Mamamah for the ECOMOG troops to slow down their movement. Corpses of civilians
killed with machetes were displayed on the main highway, about five of them. Other
civilians were placed in two grass houses, about seven civilians in each, and the houses
were set on fire with the civilians inside. When the fire started blazing, two small children
tried to tun out from the house. Ibrahim Bazzy Kamara fired two shots into the ground
close to the children, to chase them back into the house.'?*® Civilians were abducted in very

large numbers during the retreat and used to carry the loads of the commanders, as bush
1239

wives or child soldiers.

L ——
T ——
e —
e ——
I

xiii) Crimes After the January 1 999 Withdrawal from Freetown

This mixed group moved with about 50 abductees from
Wellington through Calaba Town to Benguema taking by force the civilians whom they
had captured. On the way this group of RUF and SLA killed civilians, looted and burned

houses. Women were raped and were forced to become wives of the fighters

I
I
I

127 George Johnson, Transcript 18 October 2004, pp. 80-82.

1238 George Johnson, Transcript 18 October 2004, p. 82.

1239 phibit 119, TF1-334, Transcript from AFRC Trial, Transcript 14 June 2005, pp. 119-122.
1240 Exhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 15 June 2005, pp. 9-13.

1241 By hibit 119, TF1-334, Transcript from AFRC Trial, Transcript 15 June 2005, pp. 13-15.
1242 TF1-029, Transcript 28 November 2005, pp. 10-14.
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-At RDF (Rapid Deployment Force) or Mamamah, Bazzy ordered a security called
Kankanda to “go and decorate Mammah Town”, with the bodies of killed civilians. TF1-

334 saw around 15 chopped bodies at Mamamah later o_

e —
e —
e —
N

_ Later Bazzy ordered that Port Loko should be attacked and that any village
they pass through should be burned down and the civilians killed. Port Loko was attacked
and Malian ECOMOG soldiers were captured and taken back to Gberi Bana. Bazzy told
Mosquito over the radio that he had attacked Port Loko and captured two Malians.
Mosquito said that he would tell the Malian embassy that if Mali did not move out of Sierra
Leone Mosquito would execute the Malian soldiers.'?*® Bazzy ordered an attack on Makolo
village and three ECOMOG soldiers were captured and killed and three women were

chopped with an axe and killed."**

401.

The First Accused also spoke
to Bazzy prior to Sankoh’s radio communication praising Bazzy and said that Bazzy was a

brother to the First Accused. Prior to the ceasefire Mosquito spoke to Bazzy over the radio

1263 £y hibit 119, TF1-334, Transcript from AFRC Trial, Transcript 15 June 2005, pp. 20-21.
1244 By hibit 119, TF1-334, Transcript from AFRC Trial, Transcript 15 June 2005, pp. 20-25.
1245 £ hibit 119, TF1-334, Transcript from AFRC Trial, Transcript 15 June 2005, p. 23.

1246 B hibit 119, TF1-334, Transcript from AFRC Trial, Transcript 6 July 2006, p. 75.

1247 B hibit 119, TF1-334, Transcript from AFRC Trial, Transcript 7 July 2006, p. 90.

1248 £y hibit 119, TF1-334, Transcript from AFRC Trial, Transcript 15 June 2005, pp. 35-37.
1249 £y hibit 119, TF1-334, Transcript from AFRC Trial, Transcript 15 June 2005, pp. 38-39.
1250 By hibit 119, TF1-334, Transcript from AFRC Trial, Transcript 15 June 2005, pp. 41-43.
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and said that Bazzy’s troops should not go to the ceasefire.'””! The day the ceasefire was

announced Bazzy organized an operation to attack Mansumana. 1252

xiv) The Joint Criminal Enterprise

402. The above evidence demonstrates the ongoing assistance and contribution of each
of the three Accused to the joint criminal enterprise. The evidence detailed below under the
sections for Counts 1 to 14, reviews in further detail, the acts of crimes of the Accused and
their acts of ongoing assistance and contribution to the joint criminal enterprise. The
clements of the joint criminal enterprise: the plurality of persons, the existence of a
common purpose which amounts to or involves the commission of a crime provided for in
the Statute, and the participation of the Accused in the common purpose involving the
perpetration of one of the crimes provided for in the Statute, are proven. This is so

throughout the time period alleged in the Indictment.

403. The Accused were already members of a joint criminal enterprise before the AFRC
Coup. During the Junta the RUF joined the AFRC coupists and the common purpose of the
joint criminal enterprise, of which the Accused and other RUF and AFRC were members,
was to take any actions necessary to gain and exercise political power and control over the
territory of Sierra Leone. During the Junta crimes under the Statute were committed by the
Accused or by other members of the joint criminal enterprise in pursuit of the common
purpose: forcing civilians to labour on farms, in mining, or in transporting loads in
Kailahun, Kono and Kenema Districts; killing civilians in Bo and Kenema Districts;
enlisting, conscripting or using children under 15 in hostilities; sexual crimes; and a
campaign to terrorize the population. At the end of the Junta the RUF and AFRC continued
their joint criminal enterprise, the common purpose remained the same, although some
members of the joint criminal enterprise changed. Each of the Accused continued to remain
members of the joint criminal enterprise, even though there was overwhelming information
known to them of the nature and scope of the horrific crimes being committed by the
members of the joint criminal enterprise. In February 1998, the Third Accused told
Bockarie that over 65 prisoners in cells in Kailahun Town should not be living with the

RUF. He arrested them and gave information to Bockarie knowing their fate. They were

1251 pxhibit 119, TF1-334, Transcript from AFRC Trial, Transcript 15 June 2005, pp. 43-44.
1252 B hibit 119, TF1-334, Transcript from AFRC Trial, Transcript 15 June 2005, pp. 44-49.
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executed in his presence and the Third Accused continued on as a member of the joint
criminal enterprise. The First Accused knew of this killing, asked Bockarie about it, and
must have been content with Bockarie’s answer that Bockarie could not stay with
enemies.'?>> The First Accused also continued on as a member of the joint criminal
enterprise. The Second Accused killed civilians in Kenema District during the Junta and

continued on killing civilians in Kono District.

404. The evidence of their participation in the joint criminal enterprise is overwhelming,
as is their knowledge of the crimes that were part of the means of achieving the common

purpose of the joint criminal enterprise.

405.

— Each of the Accused participated in the ongoing joint criminal

enterprise and the crimes that were committed in Koinadugu, Bombali, Freetown and
Western Area, and Port Loko, given the heinous crimes which they all knew of taking place
in Kono and Kailahun Districts, were part of the common purpose, or alternatively, were a

natural and foreseeable consequence of the joint criminal enterprise.

406.

A split
occurred between SAJ Musa and Superman in about September 1998. From that point until
SAJ Musa’s death in late December 1998, there was limited communication between the
RUF and persons in Rosos and Eddie Ground. However, the RUF were already in Eddie
Ground, and as stated by TF1-184, it was a joint force of AFRC and RUF who came to
Freetown.'2** Once SAJ Musa died, Gullit immediately resumed contact with the RUF and
the RUF took various steps to assist the AFRC and RUF troops in Freetown, including
making it possible for them to withdraw to the hills behind Freetown. Bockarie stated in his

Salute Report:

1253 A ccused Issa Hassan Sesay, Transcript 8 May 2007, pp. 73-75.
125 TR1.]84, Transcript 6 December 2005, pp. 87-88.
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Meanwhile the troops that entered Freetown had been cut off from the
rear and were being encircled leaving them no way out. I was able to
coordinate their operations over set and got them to combine their forces
and bulldoze from the side accessing them to the mountains through which
they too a bye-pass to join our troops at Benguema and Waterloo as JOI [sic,
possibly Jui] was occupied by ECOMOG. This is how the troops that
entered Freetown were able to retreat.'>>

407. The crimes committed by the joint force in Freetown, Western Area, and as they
withdrew to Port Loko District, were within the joint criminal enterprise. The common
purpose need not be previously arranged and may materialize extemporaneously.1256 The
shared intent to commit crimes in furtherance of the common plan may be inferred from the
evidence. Shared intent may, and often will, be inferred from knowledge of the plan and
participation in its advancement.'2> There can be no dispute that the three Accused sought
to take part in an attempt to seize political and territorial control of Sierra Leone and its
population. They were all active participants in crimes throughout the Indictment period.
The common purpose of the joint criminal enterprise also “contemplate[d] crimes within
the Statute as the means of achieving its objective.”1258 The evidence described below in
Counts 1 to 14 is further proof of the Accused’s participation in the joint criminal

enterprise.

408. In the Fofana et al Trial Judgement, the mens rea of joint criminal enterprise was

reviewed:

718. In the first category of joint criminal enterprise the Accused must
intend to commit the crime and intend to participate in a common plan
whose object was the commission of the crime. The intent to commit the
crime must be shared by all participants in the joint criminal enterprise.

219. The mens rea for the third category of joint criminal enterprise is two-
fold: in the first place, the Accused must have had the intention to take part
in and contribute to the common purpose. In the second place, responsibility
under the third category of joint criminal enterprise for a crime that was
committed beyond the common purpose of the joint criminal enterprise, but
which was “a natural and foreseeable consequence thereof,” arises only if
the Prosecution proves that the Accused had sufficient knowledge that the
additional crime was a natural and foreseeable consequence to him in

1255 Byhibit 35, “Salute Report,” 26 September 1999, from Major General Sam Bockarie to the Leader of the
Revolution, RUF S/L, (“Exhibit 35, Bockarie Salute Report 1999”), pp. 2365-2366.

1256 Brdanin Appeal Judgement, para. 418.

1257 gvocka Trial Judgment, para. 271.

1258 poima et al Appeal Judgement, para. 80.
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particular. The Accused must also know that the crime which was not part of
the common purpose, but which was nevertheless a natural and foreseeable
consequence of it, might be perpetrated by a member of the group (or by a

person used by the Accused or another member of the group). The Accused
must willingly take the risk that the crime might occur by joining or

continuing to participate in the enterprlse.125 ?
409. The settled law of international criminal tribunals is that, “Whoever contributes to
the commission of crimes by the group of persons or some members of the group, in

execution of a common criminal purpose, may be held to be criminally liable... 1260

410. The law is not blind to the nature of the crimes that are committed in wartime
situations, where the “...crimes do not result from the criminal propensity of single
individuals but constitute manifestations of collective criminality: the crimes are often
carried out by groups of individuals acting in pursuance of a common criminal design.”1261
The perpetrator of the crime is of course liable, but so too are those persons who facilitated
the offence. Those persons who are removed from the scene of the crime, as a function of
their rank and superiority, are more morally culpable than the perpetrator. They facilitate
the common purpose, the massive, widespread and systematic campaign of terror on
civilians. Without their assistance and contribution to the common purpose the campaign of
terror could not sustain itself. The obtaining of arms is essential, as is conscripting civilians
to fight, as is allowing and encouraging pillaging by combatants. The campaign of terror
conducted by the joint criminal enterprise spanned years and most of the Districts of Sierra
Leone. Each of the three Accused intended to commit the crimes that were part of the
common purpose, in particular, the evidence of their role in the enslavement crimes,
Counts 7, 9, 12 and 13 is overwhelming. Nor is there any evidence to bring into question
the intention of the Accused to commit murder and extermination. The Third Accused,
charged with the duty of investigating and punishing crimes, was a party to the killing of
over 65 civilians in Kailahun Town. The First Accused knew of these killings and those in
Kono District and did nothing to withdraw from the joint criminal enterprise, he remained
the Battle Field Commander. The Second Accused, one of the most senior commanders in

the RUF, committed murders in Kenema District and Kono District.

1259 Fofana et al Trial Judgement, paras. 218-219.
1260 Tadic Appeal Judgement, para. 190.
1261 Tadic Appeal Judgement, para. 191.
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411. The crimes alleged in the Indictment, Counts 1 to 14, are all part of the joint
criminal enterprise of which the three Accused were senior members. The January 1999
invasion, and ensuing, crimes were part of the joint criminal enterprise. There was ongoing
communication between the RUF outside of Freetown and the troops (including RUF
members) who had invaded Freetown, and the RUF, including the First and Second
Accused, took all steps possible to assist the fighters who had attacked Freetown. Without
that assistance the fighters in Freetown may not have been able to withdraw. Not all
military attacks involve successful campaigns, retreats are necessary, and those who make
tactical retreats possible are clearly assisting and contributing to the joint criminal

enterprise.

412.  The scale of the crimes that were committed in Sierra Leone was enormous. It is
also true that the brutality of some of those crimes must shock the sensibility of any person.
The individual who chops off arms is a criminal. But those persons who assist and
contribute to a joint criminal enterprise that facilitates such crimes are also guilty pursuant
to the joint criminal enterprise mode of liability. It is the mode of liability that captures
both the scale and the brutality of the crimes, and it most fully and accurately encompasses

the criminality of the three Accused.
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VL. COUNT 3-5: UNLAWFUL KILLINGS

413. The Accused are charged under Article 6(1) and, or alternatively, under Article (6)
of the Statute with extermination, a crime against humanity, Count 3; murder, a crime
against humanity, Count 4; and violence to life, health and physical or mental well-being of
persons, in particular murder, a violation of Common Article 3 common to the Geneva

Conventions and of Additional Protocol 11,1262

A. Applicable Law and Elements of Crime

Count 3; Extermination as Crime Against Humanity

414. In addition to the common elements for crimes against humanity, extermination is
proved where there has been a mass killing or destruction of part of a population. The Trial
Chamber stated that the specific elements of extermination are: 1) the accused killed one or
more persons by means including the infliction of conditions of life calculated to bring
about the destruction of part of a population;1263 and 2) the conduct constituted or took

place as part of a mass killing of members of a civilian population.1264

415. The element of massiveness required for a finding of extermination may result from
an aggregate of all killing incidents charged in an indictment. It is not required that the
mass murder occur in a concentrated manner and over a short period.” A perpetrator may

be guilty of the crime of extermination if he kills or destroys one individual as long as that

1262 pynishable under Article 3(a) of the Statute: Indictment, p. 12.

1263 prosecutor v. Sesay, Kallon, Gbao, “Decision on Defence Motion for Acquittal Pursuant to Rule 98,”
(“Sesay et al, Decision on Motion for Acquittal”), Transcript 25 October 2006, pp.16-17; see also Stakic
Trial Judgement, para. 640: “This Trial Chamber does not find that the case-law provides support for the
Defence submission that the killings must occur on a vast scale in a concentrated place over a short period.
Such a claim does not follow from the requirement that the killings must be massive. Nor does the Trial
Chamber believe that a specific minimum number of victims is required.” See also Blagojevic and Jokic Trial
Judgement, para. 573: “any ...attempt to set a minimum number of victims in the abstract will ultimately
prove unhelpful; the element of massive scale must be assessed on a case -by-case basis in light of the proven
criminal conduct and all relevant factors”; see also generally Blaskié Trial Judgement, para. 207 in fine.

1264 Sesay et al, Decision on Motion for Acquittal, p. 17.

1265 pima et al Trial Judgement, para. 686; citing Brdanin Trial Judgement, para. 391; Staki¢ Trial
Judgement, para. 640; but see Krajisnik Trial Judgement, para. 716, according to which “[t]he killings
constituting the extermination must form part of the same incident, taking into account such factors as the
time and place of the killings, the selection of the victims and the manner in which they are targeted.”
Applying this rationale, the Krajisnik Trial Chamber, para. 720, found that “the element of mass scale is
fulfilled, considering the number of deaths in each incident and the circumstances surrounding the deaths
[...]” in respect of specific locations, including a village where 17 people were killed.
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killing is part of a mass killing event.'2%® Knowledge of a “vast scheme of collective
murder” is not an element required for extermination.'?®” Unlike the crime of genocide, the
crime of extermination does not require a discriminatory intent.'?®® The mens rea is
satisfied if the accused intended to either kill or to cause serious bodily harm in the
reasonable knowledge it would likely result in death'?® or in reckless disregard for human

life, as in the case of murder. 27

Count 4: Murder as Crime Against Humanity

416. In addition to the common elements as a crime against humanity, the Trial Chamber
has identified the elements of murder as: 1) the death of one or more persons; 2) the death
of the person was caused by an act or omission of the accused; and 3) the accused intended
to either kill or cause serious bodily harm in the reasonable knowledge that it would likely

result in death.'*"!

417. Regarding the first element, “proof beyond reasonable doubt that a person was
murdered does not necessarily require proof that the dead body of that person has been
recovered. The fact of a victim’s death can be inferred circumstantially from all of the
evidence presented.”1272 The death of the victim may be demonstrated through
circumstantial evidence, provided it is the only inference that may reasonably be drawn
from the acts or omissions of the perpetrator.1273 Such may include the general climate of
lawlessness, length of time which has elapsed since the person disappeared and the fact that
the alleged victim has not been 1n contact with others whom he would have been expected

to contact.1274

1266 prima et al Trial Judgement, para. 683; citing Kayishema Trial Judgement, para. 147.

1267 pima et al Trial Judgement, para. 683; citing Staki¢ Appeal Judgement, para. 259; Stakié Trial
Judgement, para. 640.

1268 p.ima et al Trial Judgement, para. 683; citing Krstic Trial Judgement, para. 500.

1269 Sesay et al, Decision on Motion for Acquittal, p.17.

1270 Gakié Trial Judgement, para.641.

127" Sesay et al, Decision on Motion for Acquittal, p.17.

1272 Krnojelac, Trial Judgement, para. 326.

1273 poima et al Trial Judgement, para. 689, citing Prosecutor v. Dusko Tadié, Case No. [T-94-1-AR77,
Judgement on Allegation of Contempt Against Prior Counsel, Milan Vujin, 31 January 2000, para. 91;
Celebiéi Appeal Judgement, para. 458; Prosecutor v. Milorad Krnojelac, Case No. 1T-97-25-T, Judgement,
15 March 2002 (“Krnojelac Trial Judgement”), para. 327; Vasiljevi¢ Appeal Judgement, para. 120.

1274 pina et al Trial Judgement, para. 689, citing Krnojelac Trial Judgement, para. 327, fn. 857, providing an
extensive list of case-law from the European Court of Human Rights, the Inter-American Court of Human
Rights and domestic legal systems.
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418. The mens rea is satisfied if the perpetrator intends to kill or cause serious bodily
harm in the reasonable knowledge that death would result or in reckless disregard for
human life.!?”” Premeditation is not a mens rea requirement.1276 “[T]he mens rea is not
confined to cases where the accused has a direct intent to kill or to cause serious bodily
harm, but also extends to cases where the accused has what is often referred to as an
indirect intent.”'2”” Therefore, “[t]he necessary mental state exists when the accused knows

that it is probable that his act or omission will cause death.”'?’®

Count 5: Violence to Life, Health and Physical or Mental Well-Being of a
Person as Violation of Common Article 3 and Protocol 11

419. The definition of the actus reus of murder, as a crime against humanity is legally no
different from that of murder as a violation of Common Article 3 to the Geneva
Conventions. However, as regards the mens rea, the Trial Chamber in the Celebi¢i case

found that the mental element of murder under Common Article 3 to the Geneva

. . . . 1
Conventions is broader, since it includes recklessness. 219

439. .... the Trial Chamber is in no doubt that the necessary intent,
meaning mens rea, required to establish the crimes of wilful killing and
murder, as recognised in the Geneva Conventions, is present where there is
demonstrated an intention on the part of the accused to kill, or inflict serious
injury in reckless disregard of human life. It is in this light that the evidence
relating to each of the alleged acts of killing is assessed and the appropriate
legal conclusion reached in Section IV below.'?*

470. Furthermore, this Trial Chamber has recalled in the Fofana et al Judgement that :
“The status of the victim as a person not taking direct part in the hostilities is an element of

the offence. This implies that the Prosecution must show that the mens rea of the Accused

1275 pjaskic Trial Judgement, para. 152, 181; Celebici Trial Judgement, para. 439; Ndindabahizi Trial
Judgement, para. 487

1276 Bima et al Trial Judgement, para. 690, citing Akayesu Trial Judgement, para. 588; Prosecutor v.
Kayishema and Ruzindana, Case No. ICTR-95-1-A, Judgement, 1 June 2001 (“Kayishema Appeal
Judgement”), para. 151; Brdanin Trial Judgement, para. 386; Oric Trial Judgement, para. 348.

1277 Stpygar Trial Judgement, para. 235.

1278 Gyrygar Trial Judgement, para. 236.

1279 Christopher K. Hall, “Murder”, in Otto Triffterer, Commentary on the Rome Statute of the International
Criminal Court: Observers' Notes, Article by Article, 2™ ed., Oxford, 2008, pp. 183-190, N. 20, p. 188.

1280 %oobi¢i Trial Judgement, para. 439.
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encompassed the fact that the victim was a person not taking direct part in the

hostilities.”!?%!

B. Evidence

421. Many witnesses testified of the intentional killing of civilians or persons hors de
combat. The evidence of killings satisfies the legal requirements for both murder as a crime
against humanity and murder as a violation of Common Article 3 of the Geneva
Conventions.!?®* Although the crime of extermination does not require the death of a
specific number of persons, the evidence shows that the RUF killed a large number of
people throughout Sierra Leone. It was widespread, systematic and massive Killing, and the
evidence satisfies the legal requirements for extermination as a crime against humanity.
The circumstances of the killings demonstrate that the perpetrators intended to kill their
victims and, in fact, a part of the population. The only reasonable inference from the
evidence is that the perpetrators intended to kill the civilian victims or acted in the

reasonable knowledge that their acts would result in the deaths of the victims.

a) Bo District
-On 15 June 1997, groups of armed soldiers came toward Tikonko. The witness
recognized one of the soldiers as an RUF soldier. They came with a vehicle mounted with
an AA gun. They used that AA gun to shoot persons the witness said were Kamajors and
civilians at Tikonko junction. Ten persons were killed there, most of them were civilians.

The soldiers then proceeded to Tikonko and the witness heard shooting coming from the

1283
town and saw smoke.** [

128! Fofana et al Trial Judgement, para. 147 citing Naletilic and Martinovic Appeal Judgement, para. 116 and
Halilovic Trial Judgement, para. 36.

1282 Iy} 2 human rights situation report dated in 1998, UNOMSIL spoke of the systematic and widespread
commission of atrocities and human rights abuses, including killings by the rebels: see Exhibit 163,
UNOMSIL, Human Rights Report, 1998. This information was confirmed in numerous other reports, which
state that the practice was widespread and common: see Exhibit 159, First UNOMSIL Report, 1998, para. 13,
33, 35; Exhibit 160, Second UNOMSIL, Report 1998, para. 21; Exhibit 161, Third UNOMSIL Report 1998,
para. 36., Exhibit 162, Fourth UNOMSIL Report 1998, para 30; Exhibit 163, UNOMSIL, Human Rights
Report, 1998. Various reports also spoke of killings that took place by the rebels in Freetown during the coup
(see Exhibit 178, US State Department Report, 1998, pp. 2-5 [19582-19585]) and the Freetown Invasion (see
Exhibit 147, UNOMSIL Human Rights Assessment 1999, p. 4-5 [19044-19045], Exhibit 174, HRW Report,

1999, i.u [19379]).
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105 DMK-160 testified that Chief Demby was killed on 26 June 1997."! DMK-160

corroborated TF1-054 that the men who met Demby and addressed a meeting of the town’s
1292

people included Dr. Tommy.
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dead bodies: TF1-004, Transcript 8§ December 2005, pp. 11-13.
1285 T 1-008, Transcript 8 December 2005, pp. 33-34.
1286 TR1.008, Transcript 8 December 2005, pp. 36-38.

DMK-160, Transcript 21 April 2008, p.56.
1292 MK-160, Transcript 22 April 2008, pp.69-71.
1293 DMK-160, Transcript 22 April 2008, pp.65 & 68.
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— The Second Accused accepted that there were unlawful

killings of civilians in Bo, including the killing of Paramount Chief Demby.'**

b) Kenema District

I The matter was transferred to the

police who investigated and recommended their release. Mosquito was furious when he

learned they had been bailed and BS Massaquoi was rearrested. On 6 February 1998,
soldiers and RUF collected BS Massaquoi and the others from the police.'®” -

427. TF1-125 corroborated TF1-122 in all material particulars.'?*

Amnesty International reported about

these events. >

12% DMK-160, Transcript 22 April 2008, pp.76-78.

1295 Accused Morris Kallon, Transcript 18 April 2008, pp.40-43.

129 TF1-122, Transcript 7 July 2005, pp. 84-86.

1297 TF1-122, Transcript 7 July 2005, pp. 86-90.

1298 TF1-122, Transcript 7 July 2005, pp. 90-93.

1299 TF1-125, Transcript 12 May 2005, pp. 104-109, 134-136.

1300 7F1.071, Transcript 19 January 2005, pp.6-8, 11. Bockarie sent his securities to arrest BS Massaquoi and
Dr. Momodu Kpaka. This was somewhere around October to November.

1301 TF1-036, Transcript 28 July 2005, pp. 37-39.

1392 TE1.071 Transcript 19 January 2005, pp.14-21.

1393 TF1-129, Transcript 10 May 2005, pp. 74-77.

1304 pyhibit 176, Al Report 1998, p. 19494: Amnesty International reported that on 13 and 14 January 1998
several Kenema citizens were arrested including B.S. Massaquoi, Dr. P.B. Momoh, Paramaount Chief
Moinama Karmor and Tbrahim Kpaka, and held at the AFRC Secretariat though some were later moved to the
police station and army brigade headquarters. That these men were stripped, beaten repeatedly with sticks,
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28.  About three days after the AFRC coup, Bunny Wailer, Sydney Cole, and a Bangura

N

were arrested and taken to the Kenema Police Station by soldiers and RUF fighters on

allegations that they wore military fatigues and were taking people’s property. At the

station they were shot dead at close range by an RUF.B% _

430.

shot and killed three people because the RUF said that no one was allowed to mine for
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themselves, all had to mine for the AFRC government.1313 In October 1997 civilians were
mining around a church at Pendembu; child soldiers were sent there and they shot and
killed three people, while also in October at Sandeyeima Swamp two people were shot and

killed by child soldiers while they were washing gravels."!*

electric cable and strips of tires and that B.S. Massaquoi was killed by members of the RUF on 8 February
1998.

TF1-060, Transcript 29 April 2005, pp. 66, 92-93.
1308 T 1060, Transcript 29 April 2005, p. 66.

1309 TR1.060, Transcript 29 April 2005, pp. 93-94.
1310 TE1 060, Transcript 29 April 2005, p. 67.

1311 TF1-060, Transcript 29 April 2005, pp. 67-68.
1312 TF1.122, Transcript 7 July 2005, pp. 77-81.

1313 TF1-060, Transcript 29 April 2005, p. 68.

1314 TE1.060, Transcript 29 April pp. 72-74.
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was a well-planned attack coordinated by the RUF and AFRCs; Mosquito was there, Akim

was there. “They always operate together, both the AFRC and RUF. They carried out that
attack.”"*'> RUF and AFRC killed these 3 people.13 16

432.

. In one incident at
Cyborg pit, three civilians were shot and killed by RUF and AFRC for mining outside the
stated period.1317 At night it was usual for the AFRC/RUF to go from house to house
looting and raping. On one such raid at Lamin Street the civilians challenged the raiding by

AFRC/RUEF. The soldiers opened fire on the civilians killing a man.""®

433. Similar evidence was given by TF1-035 who testified that in August 1997 the
RUF/AFRC forced civilians to mine for them at Cyborg pit in Tongo.1319 At a meeting in
Tongo, Mosquito said that in his absence the Second Accused would take over from
him.'32° While civilians were mining an SBU told the civilians to get out of the pit; they
argued and the SBU said he was going to report to Morris Kallon.'*! A man who
Mustapha (an RUF junior commander) said was Colonel Morris Kallon told the civilians to
get out of the pit. The people were still mining. The commanders stood with the SBUs. The
witness saw the SBUs firing into the pit. They killed 25 people in the pit including the
witness’s nephew. The incident was during the rainy season when the RUF/AFRC were

2
there." 2

434. DIS-281 accepted that RUF/ex-SLAs committed crimes against civilians in Kenema
and that he heard that BS Massaquoi was killed.'>® DIS-124 stated that while he was in

1315 TR1.122, Transcript, 7 July 2005, pp. 73-74.

1316 TF{-122, Transcript, 7 July 2005, p. 74.

1317 TR] 045, Transcript 18 November 2005, pp. 74-75, 79; Transcript 23 November 2005 pp.38-39.
1318 TR1.045, Transcript 18 November 2005 pp. 75-76.

1319 TF1.035, Transcript 5 July 2005, pp. 78, 80-83.

1320 TF1.035, Transcript 5 July 2005, pp.89-90.

1321 TF1-035, Transcript 5 July 2005, pp.91-92.

1322 TE1-035, Transcript 5 July 2005, pp. 92-93.

1323 p1S-281, Transcript 12 November 2007, p-60.
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1324

Tongo during the junta, he heard that the Second Accused was in Tongo ~“" and also that

while he was in Tongo, the Second Accused’s securities were in Tongo and they were
armed.'>?® The First Accused said he went to Kenema three times; twice in September and

once in October 1997.13%6

435 The First Accused stated that while traveling to Kailahun after the intervention, he
heard that Mosquito killed B.S. Massaquoi, a popular and prominent man in Kenema.'*?’
Around November to December 1997, the Second Accused heard that Bockarie and Eddie
Kanneh ordered B.S. Massaquoi killed. The Second Accused stated that B.S. Massaquoi, a
prominent person, was killed for no reason and that to Kallon, the claim that B.S.
Massaquoi supported Kamajors was not reason enough to just kill a prominent person like

that 1328

¢) Kono District
436. Many civilians were killed in Kono District during the Indictment period. A
massive killing of [l civilians —
B Koidu, was recounted in detail by TF1-015. RUF Major Rocky led the RUF fighters who
carried out this killing in April 1998.13% "Small, small" rebels cut off the heads of all of the
- people killed by Major Rocky.'*** The rebels also cut off both hands and feet of a 15

year old boy and then threw the boy into a latrine pit.1331 The boy was a civilian.*** This
killing _ was corroborated by TF1-071 133

437. Major Rocky reported the killings to Colonel Rambo.'*** RUF members told about

the killing included the Second Accused and a vote was taken at a mosque on whether TF1-

1324 3[S.124, Transcript 22 November 2007, pp.1 62-166.

1325 3[S-124, Transcript 23 November 2007, p.31.

1336 A ccused Issa Sesay, Transcript 4 May 2007, p.84; Transcript 8 May 2007, pp.22-23, 42-44.
1327 A ccused Issa Sesay, Transcript 8 May 2007, pp.70-71.

1328 A ccused Morris Kallon, Transcript 14 April 2008, pp.105-107
1329 TF}-0185, Transcript 27 January 2005, pp. 104-137.

1330 TF{-015, Transcript 27 January 2005, pp. 135-136.

1331 TF1.0185, Transcript 27 January 2005, pp. 129-133.

1332 TR1.015, Transcript 31 January 2005, pp. 100-101.

1333 TF{.071, Transcript 21 January 2005, pp. 47-53.

1334 TR1.015, Transcript 27 January 2005, pp. 128-129.
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015 should be killed. The Second Accused voted for his death, but | N N R

came and voted that he be saved.'>*

438. In early 1998, after the intervention, TF1-141 was captured at Opera Roundabout in
Koidu together with other civilians by rebels who executed everybody except the young
ones. The witness saw corpses in the street; some were combatants; some Kamajors and
civilians. Patrol teams would capture civilians from the bush and bring them to town and
sometimes kill them.'**® The First and Second Accused were present at the Opera in
Koidu.'**” TF1-141 went to Tombodu with the Second Accused and they met civilians and
killed a lot of them.'>*® As they were entering the town, the Second Accused gave a
command on how to enter. The stomach of a pregnant woman was cut open in the presence
of the Second Accused to determine the sex of the child.!**? Similar evidence was given of
RUF and Junta killing civilians after the intervention at Tombodu'** and at Koidu,

1341 1342

Wendedu (only about 2 miles from Koidu™"") and Penduma.

439, TF1-141 left for Kailahun with RUF combatants and civilians carrying loads.
Women who got tired and could not carry loads were executed at Gandorhun Gbane and in

the hills towards Sandaru.’*®

440. TF1-304 testified that in March 1998 in Tombodu, he saw armed people said to be
the Junta shooting all over the place and heard the Junta Soldiers say: "if you see any
civilian, that civilian will be Kkilled".'*** Near Tombodu at Bendu II, TF1-304 saw Savage

Pit that contained a large number of human heads and many skeletons.'**

41,

I  orris Kallon and Akim were our bosses

1335 TF1-015, Transcript 27 January 2005, 137-141, 144-149.

1336 TR1.141, Transcript 11 April 2005, pp. 80-83.

1337 TE|-141, Transcript 11 April 2005, pp.88-90.

1338 TE].141, Transcript 13 April 2005, pp.17-18, 21-24.

1339 TR{-141, Transcript 13 April 2005, pp.26-31; 19 April 2005, pp. 11-12. These events occurred at the time
of the December 1998 Koidu attack: TF1-141, Transcript 13 April 2005, pp.13-18, 21-23.
1340 TE1.197, Transcript 210October 2004, p. 56-61, 89-90; Transcript 22.october 2004, p. 13.
1341 TE1.217, Transcript 22 July 2004, p. 11.

1342 TF1-217, Transcript 22 July 2004, pp. 8-15, 18-23, 30

1343 TF1-141, Transcript 11 April 2005, pp.103-108

1344 TR] 304, Transcript 12 January 2005, p. 21-22.

1345 TF1-304, Transcript 12 January 2005, pp. 35-36.

1346 TF1.366, Transcript § November 2005, pp. 5-8.
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as commanders, and Peter Vandi.”'**’” When taking Johnny Paul Koroma to the Moa River,
the First and Second Accused were present and the RUF and AFRC Kkilled villagers and
burned houses. | NN
_ The Second Accused gave orders that they should burn all houses in
Koidu, they should not encourage any civilian in their midst, and the RUF should be united

with the SLA and STF.!**

442.  About three weeks after arriving in Koidu after the intervention, reports came that
people were killed and houses burned in surrounding villages and peoples’ hands were cut
off: TF1-071 saw corpses in Koidu when he arrived. At a meeting, reports were made that
in nearby villages, especially Tombodu, Savage was cutting people’s hands off and burning
villages.”’49 The First and Second Accused, Superman, and other AFRC commanders were
at the meeting.”>*® TF1-071 said that Savage reported to Superman, and that TF1-071 was
assigned to Tombodu from around August 1998 up to 2000.1*3! TF1-071 saw Savage
violently kill two civilians when TF1-071 arrived there; most people killed in Tombodu
were dumped in Savage Pit.!35? TF1-360 stated that the RUF High Command removed

Savage from Tombodu."**?

443, | ::oud My 1998, and saw RUF

Rambo kill about 15 civilians at Koidu Buma by chopping them down with a cutlass.*** At
Jagbwema Fiama a young civilian male was captured, and as he was being taken to Koidu,
Jsaac Mongor had a fighter shoot the civilian in the head and then Mongor ordered the

driver of a vehicle with a twin-barrel gun to drive over the civilian."*

444 TF1-263 testified that in the mango season of 1998, on the way from Kissi Town to

PC ground, he saw the First Accused armed, with his bodyguards and 5 men tied up."**® He

1347 TF}.366, Transcript 8 November 2005, pp. 22-23.

1348 TE1.366, Transcript 8 November 2005, pp. 23-27.

1349 TE1.071, Transcript 19 January 2005, pp. 45-48. The witness said in March 1998.

1350 TE1.071, Transcript 19 January 2005, p. 47.

1351 TR1-071, Transcript 21 January 2005, p. 95.

1352 TF].071, Transcript 21 January 2005, pp. 96-100. When TF1-263 went with Superman’s group to
Tombodu he saw Savage Pit and was told it was where Savage and his men killed people. He saw four
corpses in Savage Pit: TF1-263, Transcript 6 April 2005, pp. 43-44.

1333 TF1-360, Transcriit 26 Juli 2005, i 43,
TF1-263, Transcript 6 April 2005, pp. 19-20.
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Jater heard gunshots and later saw five corpses at the same location.'**” TF1-304 confirmed

that the mango season in Kono District is in April to May."? 58

I Sccond Accused killed 3 civilians at Five-Five, a club

very near Koidu. They were civilians who had shakers and shovels when the Second
Accused saw them; the Second Accused said they were Kamajors and spies and shot the 3

civilians.

446. After the shooting at Five-Five club there were complaints by civilians about
Savage and Rocky CO looting and Killing civilians, which were made known to the Second

Accused and Superman.1362 After the shooting at Five-Five and before the RUF were

pushed out of Koidu by ECoMoG,* [
N Ptc: Vond

brought civilians and the Second Accused asked the civilians where they came from, and
alleged they were Kamajors. The Second Accused ordered that the captured civilians be put
in a room, and he told his bodyguard Sankoh Trouble to bring a mattress made of grass, it
was placed at the door and set on fire using petrol. The people in the room screamed until

they died. The Second Accused was there and was the most senior person. Fifteen young
men died there."** _ a report to the First Accused and Sam Bockarie,

1357 TF1-263, Transcript 6 April 2005, p. 20-21. TF1-263 also heard one of Wallace’s bodyguards say that too
many people were being killed in Kissi town: TF1-263, Transcript 6 April 2005, p. 17.
1358 TF1.304, Transcript 13 January 2005, p. 50.
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they spoke on the radio and “Igsa did say if Morris Kallon can defend Kono, he should do

all he can to defend Kono.”**

R ——
—
—
—

TF1-371 said that these crimes of the Second Accused, Rocky CO and Savage all

took place in Tombodu, **” and the First Accused and Third Second Accused were aware
of these crimes having been committed.’*®® The Second Accused was the most senior

commander in Kono District at the time of these killings.1369

-The Second Accused reported to Buedu following the killings, it was just after Sani

Abacha’s death, which occurred on 8 June 1998.17° _
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451. TF1-071 testified that in June 1998 when he was going to Wendedu (about 2 miles
from Koidu'?"") a girl told him that 8 of her relatives had been killed by KS Banya; Banya
said that Superman had told him that anybody found in the bush is RUF enemy. KS Banya
was a former SLA loyal to Johnny Paul Koroma but taking orders from Superman at that

ti

TF1-217, Transcript 22 July 2004, p. 11.
1378 TF1-071, Transcript 21 January 2005, pp. 54-57.
1379 TF1-071 Transcript 21 January 2005, pp. 57-71.
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452. TF1-064 testified that when she and her family heard that rebels were approaching
Foendor, a short distance from Tombodu, they ran to the bush, before they were captured.
One of the rebels that captured them was Tamba Joe.'*®® Tamba Joe was an RUF G5 officer
at Bukuma in Kono District.'*®! Tamba Joe was giving orders.'*®* TF1-064 and other
civilians were put in a house and their children placed under a tree. TF1-064 could hear the
children crying outside and then it stopped. The rebels opened the door and she could see

the corpses of the children. The rebels then killed the adults who were in the house." 8

453. During the early rainy season of 1998, TF1-192 was captured in Bomboafuidu,
Kono District with about 20 other residents by more than 50 armed men, all in combat
uniform, except for 2 in Kamajor dress. The commander was in combat.'** The attackers
spoke of having killed a Limba man. TF1-192 witnessed the attackers slit the throat of a

Limba woman and saying they were offering a sacrifice.'*®® Two of the captured civilians
386

died following the amputations of their limbs.'

455. The First Accused testified that in late June 1998, he heard from Mike Lamin that
Mosquito had called Rocky CO to report in Buedu, concerning the killing a civilian lady

1380 TE1.064, Transcript 19 July 2004, pp. 47-48.

1381 TF1.071, Transcript 21 January 2005, p. 18.

1382 TE.064, Transcript 19 July 2004, p.87 (line 5, 6).

138 TR1.064, Transcript 19 July 2004, pp. 50-56, 88. TF1-064, Transcript 19 July 2004, p. 56, line 25-28:
“The corpses I saw was the the town chief’s corpse and my father-in-law and my mother-in-law and my
father-in-law’s nephew and a man called Kongoney, the father of the leader of the troop that came, and my
father-in-law’s little sister’s three grandchildren. There was also another adopted child belonging to one
Temne woman. Those are the ones I remember seing.” The killings took place between the dry and the rainy
season: TF1-064, Transcript 19 July 2004, pp. 74-77.

138 TE1.192, Transcript 1 February 2005, pp.57-61,

1385 TE1-192, Transcript 1 February 2005, p.63,

1386 TF1-192, Transcript 1 February 2005, pp.75-76,

1387 TR|.362, Transcript 26 April 2005, pp. 5-8. The Indictment alleges killings in Kono during the time
period of 14 February 1998 to 30 June 1998.

1388 TR _362, Transcript 22 April 2005, pp. 21-23.
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who was a Nigerian;1389 that Bockarie asked Rocky and he denied killing the woman and

Bockarie sent him back to Kono.'*%

_ said that he was with the First Accused in Pendembu testified that
while in Pendembu in 1998, - received information about Rocky CO killing
civilians and reported the matter to Bockarie who summoned Superman, the Second
Accused and Rocky CO to report to Buedu_ was getting information from the
retreating soldiers or civilians coming to Kailahun, and other unit commanders like the IO.
That G5 in Kono was also sending reports to the commander in Kailahun, so - and
other commanders were able to know what was happening. The signal unit also provided
information about Komo."**?> DAG-080 testified that IO agents were deployed at the
frontlines to report crimes committed by RUF combatants and that he was in contact with
the 10 agents almost everyday through radio communication.'>** DIS-080 was not telling

the truth when he said that in 1998 he was not receiving reports from Kono;*** | IR

457 DIS-281 testified that he went to Kono during the Fiti Fata mission and received

reports about killings by Savage.1396 DIS-281 made the reports to Bockarie.'**’ DIS-281

also received reports regarding killings of civilians by Ba.nya1398

and also got reports
regarding the killing of a Nigerian woman in Kono and was told that Rocky CO was
‘nvolved.*® DIS-163 said neither Rocky nor the Second Accused was ever punished for
any crime relating to killings in Kono." " DMK-072 testified that he was assigned to

1401

Tombodu and saw Savage kill 9 people. He filed the report with Superman, and

between February to June 1998 he filed 3 reports concerning Savage and the SLAs."%

1389 A ccused Issa Sesay, Transcrpt 17 May 2007, p.11-12.
1390 A ccused Issa Sesay, Transcrpt 17 May 2007, pp.14-15.

DIS-281, Transcript 12 November 2007, p.21.
1397 piS-281, Transcript 12 November 2007, pp.21-23.
1398 518-281, Transcript 12 November 2007, p.23.

1399 13]S-281, Transcript 12 November 2007, p-24.

1400 1318163, Transcript 15 January 2008, p.4.

1401 HMK-072, Transcript 1 May 2008, pp.104-108, 110.
1402 HMK-072, Transcript 2 May 2008, pp. 9-11.
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458. The Second Accused testified of his presence at a muster parade at Tankoro Police
Station where it was discussed that a commander in Tombodu called Savage was killing
and amputating people.m3 Kallon accepts that during February - June 1998 the
RUF/AFRC committed some crimes in Kono including killings."*** _

This claim,

coming only during Kallon’s testimony was never put to any other Prosecution witness and

is a fabrication.

e) Kailahun District
i) Mass Execution at Kailahun Town

459. Several witnesses testified of the killing in Kailahun Town of approximately 65

civilians.'*% They were taken out of a jail and executed."*"’? _
—— L

said an order had come from Mosquito in Buedu to screen these people for Kamajors. The

investigation was to be done by the Third Accused. Sixty-seven people were set aside as
Kamajors and placed in a cell.'*® Two weeks later, the witness heard shooting and went to
the roundabout where she saw two corpses and witnessed Mosquito shoot 8 others in the
head. The First and Third Accused were present. Mosquito ordered that the remaining 57
people in the cells be killed. After Mosquito left for Buedu, the witness saw the remaining

prisoners brought out of the cells, shot and killed by four MP personnel.mo

1403 used Morris Kallon, Transcript 14 April 2008, p.122.

1404 A - used Morris Kallon, Transcript 18 April 2008, pp.85-87.

1405 A ccused Morris Kallon, Transcrpt 14 April 2008, pp. 61-62; Transcript 18 April 2008, p.88.

1406 A|] Prosecution witnesses said they were civilians, although the RUF, in particular the Third Accused,
suspected they were Kamajors.

1407 TF1-113, Transcript 2 March 2006, pp. 56-53.

1408 TR 1113, Transcript 2 March 2006, pp. 47-49.

1409 TE1.113, Transcript 2 March 2006, p. 50.

1410 TR 113, Transcript 2 March 2006, pp. 56-63.
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Mosquito

460.

asked the Third Accused about the civilians and the Third Accused said that the people
were all Kamajors; Gbao said “...so they should not live amongst us. So Mosquito passed
an order for them to all be killed.”'*1? The civilians were taken out of their cells five at-a-
time and killed.'*!® Gbao was present when the order was made and when it was executed.
After the killings started, Mosquito left and the Third Accused was the most senior

commander present whilst the rest of the civilians were being executed.""

The First Accused
arrived and Gbao briefed him that the people in the cells were not saying the truth that they
were Kamajors.1417 The First Accused gave the order to Gbao that he should kill these
people. The order was given by Sesay and Bockarie, the “two of them were in command.
Wherever Issa was, Sam Bockarie was. Wherever Sam Bockarie was, Issa was.” 418

Bockarie sent Issa, Issa passed the order; Issa gave that order to Augustine Gbao."*" -

- The Third Accused was there and said they would not bury them until Sesay

returned. The corpses were at the back of the MP, the police station.'*?® The people who
1

. e g 42
were killed were cw111ans.1
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investigation.1426 On 19 February 1998, a group of MP’s led by the District MP
Commander, John Duawo came to the Police Station and said that Bockarie had come with
his senior officers and he had told Gbao to bring 10 of the suspects 1o him at the
roundabout.'*?” The Third Accused resided in Kailahun as the overall MP Commander."***
Duawo said that Gbao had passed the message to him.'**® The instruction passed from Sam
Bockarie, through the overall MP Commander Colonel Augustine Gbao, to the district
commander Major John Duawo and then to the MP’s.13% The Third Accused as part of the
command chain knew that executions were going to be carried out.'*! The 10 prisoners
were taken to the roundabout and sporadic gunshots were heard.'**? The MP’s told TF1-
168 that while the Kamajor suspects were being killed, all the Vanguards that had come
with Bockarie from Buedu were at the intersection with Gbao. After the gunshots, the MP’s

came back and said that those ten people had been executed and that the Third Accused had

passed orders down the line for the executions to take place. _
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-Q‘ALC—}'—OAS testified that the 65 people who were alleged to be Kamajors and killed,
were investigated by a panel chaired by the Third Accused. After the investigation these
people were placed on parole because the investigation was not concluded.'*** That one
group was released after investigations on approval by Bockarie.'*** But DIS-157 claims
that the first group was released without Bockarie’s involvement, which prompted the order
to kill the rest.'**® The evidence of DAG-048 clearly shows that the people, who were

accused of being Kamajors, were killed without any evidence that they were Kamajors.143 7

ii) Other Killings

464. TF1-141 testified that soon after the Bank robbery in Koidu,'** he was trained and

—

deployed on the frontlines.'**° They attacked Daru; this attack took place before the attack
to capture Segbwema1441 and before the Koidu attack of December 1998144 —

When they were in Daru barracks,

1443

they were killing civilians stealthily.

465.

. During this trip the

witness was informed that his brother had been shot and killed because he was tired. He

was shot by one of the commandos that were escorting the group.1444 This incident

1434 ) A 5-048, Transcript 3 June 2008, pp.80-83.

1435 DA G-048, Transcript 5 June 2008, pp.19-20.

1436 D1§-157, Transcript 24 January 2008, pp.83-86.

1437 DA G-048, Transcript 3 June 2008, pp.80-83; DAG-048, Transcript 5 June 2008, p. 21.

1438 )18-157, Transcript 28 January 2008, pp.46-438.

1439 The Bank robbery in Koidu took place in March 1998 about 3 weeks after the AFRC/RUF came into
Koidu following the intervention: see TF1-366, Transcript, 8 November 2005, pp.31-32; TF1-360 Transcript,
20 July 2005, p.24.

1490 R1 141, Transcript 11 April 2005, pp.95-112; TF1-141, 12 April 2005, pp.10-40.

1441 TE{-141, Transcript 12 April 2005, pp.46-49, 66-67.

1442 TR 1.141, Transcrip 13 April 2005, pp.13-14.

1443 TR 141, Transcript 12 April 2005, pp.40-45.

1444 71 1108, Transcript 8 March 2006, pp. 29-30.
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happened in 1998.'4%5 TF1-108 further testified that civilians were not allowed to move
without passes from the MPs and GS5s. That four people tried to cross into Guinea and they
were captured by RUF, taken to Kailahun and killed.!**® Augustine Gbao was present when
the 4 people were killed.'**” According to the witness, this happened “beginning from 1998
to 1999.7'44

466. After TF1-093’s abduction by the RUF in 1996 from Njala village and her arrival in
Kailahun in 1997, the rebels fought with the Kamajors to enter Kailahun and killed
civilians.'** TF1-093 went on 20 attacks with the RUF in Kailahun during which civilians
were killed. During each attack about 50 civilians were killed. The ages of the victims
ranged from the very young to the very old. The throats of civilians would be cut; their
heads were placed on a stick which would be taken all over town. The rebels would kill
whomever they came across and only the lucky were spared. TF1-093 participated in the
killings.mo TF1-093 testified that in Kailahun, a captured traditional priest/Moray Man
told Superman that if seven pregnant women were buried alive, the rebels would not be
overpowered by Kamajors. Superman ordered TF1-093 and others to capture 7 pregnant
women and they were buried alive. As the RUF continued to be overpowered by the
Kamajors, Superman ordered Junior to kill the traditional priest.1451 These events took

place prior to the junta period.145 2

They said they killed him

because he stole medicine. Shortly after killing the doctor Superman went to Krubola to

SAJ Musa. That was the time the RUF attacked Kono during the Fiti Fata mission, ***

1445 7 1.108, Transcript 13 March 2006, pp. 63-65.

1446 TE1.108, Transcript 8 March 2006, pp. 48-49.

1447 TR1.108, Transcript 13 March 2006, pp. 77-79.

1448 TE1{.108, Transcript § March 2006, p. 49.

1449 TR1_093, Transcript 29 November 2005, p. 85.

1450 TR} .093 Transcript 29 November 2005, pp. 93-95.
1451 TR1-093, Transcript 29 November 2005, pp. 89-93.
1452 TR 1093, Transcript 29 November 2005, pp.97-101.
1453 TR1.371, Transcript 2 August 2006, pp. 42-43.

1454 TE1.366, Transcript 10 November 2005, pp. 49-53.
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which on the evidence was in June 1998."**° TF1-141 testified that a doctor charged for

embezzling drugs was executed at the muster parade by the First Accused.!**® The First

1457 1458

Accused also executed Fonti Kanu' ™" and Foday Kallon.

f) Koinadugu District

469. In February 1998 the People’s Army came through Kondembaia, Dian
Chiefdom.'*? While abducted by the rebels, TF1-214 saw many dead people under a
cotton tree in her village. TF1-214 witnessed the execution of her sister’s husband by the
rebels who shot him in his head and he died. TF1-214 also saw the killing of a man called
Alhaji by the rebels. TF1-214 met many dead bodies of people who had been killed in

. 4
Kondemibaia Town.!*%

470. TF1-263 testified that when Superman's group and Savage's group were advancing
from Tombodu to Krubola, Savage’s was the advance group and was killing civilians in
their path and went around killing.'*%* TF1-263 then went to SAJ Musa in Krubola. They
took five weeks on the way and arrived in the rainy season.'*®> On the evidence, Superman

went to Krubola some time after Fiti-Fata. %

1455 Biti-Fata took place soon after Sani Abacha’s death: TF1-366, Transcript 8 November 2005, pp.76-79.
Abacha died on 8 June 1998: see Exhibit 54.

1456 TF1-141, Transcript 12 April 2005, p.71.

1457 11371, Transcript 21 July 2006, pp. 53-54; TF1-371, Transcript 31 June 2006, pp. 85-87, 80-81; TF1-
141, Transcript 12 April 2005, pp.67-71; TF1-141, Transcript 15 April 2005, p.80.

1458 1036, Transcript 28 July 2005, p. 66; TF1-168, Transcript 31 March 2006, pp. 79-80; 3 April 2006,
pp. 35-36; TF1-366, Transcript 10 November 2005, pp.46-49.

1459 TF1-168, Transcript 31March 2006, p. 81; TF1-168, Transcript 3 April 2006, p. 28.

1460 TF1.168, Transcript 3 April 2006, p. 72.

146! TR1.168, Transcript 31March 2006, p. 81.

1462 TE{.214, Transcript 14 July 2004, pp. 3-4.

1463 TR 214, Transcript 14 July 2004, pp. 27-29, 34-35.

1464 TF1.263, Transcript 6 April 2005, pp. 45-47.

1465 TR1.263, Transcript 6 April 2005, p.47.

1466 Biti-Fata took place soon after Sani Abacha’s death: TF1-366, Transcript 8 November 2005, pp.76-79.
Abacha died on 8 June 1998: see Exhibit 54.
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471. TF1-172 and five others were captured by 12 rebels half a mile from Seraduya in the
planting season of 1998.1%¢7 Before the rebels chopped off their hands, TF1-172 suggested
to them to allow the civilians to follow the rebels instead; the rebels refused saying, “if they
see civilians, ...they will kill you.” In Seraduya Town TF1-172 saw rebels kill a young

man who had been captured by stabbing him in the neck. 1468

472.  When RUF attacked Kondembaia in April 1998,'*® TF1-215 saw the corpses of
John Bai who was a Sierra Leone police man and Mohamed who had been a baker. A third
man was shot twice, in the head and the chest by the boss man. TF1-215 also saw the
corpses of Marka, a gardener, and that of an ECOMOG soldier. They also killed a girl,
Aminata Koroma, who had given birth three months earlier. These events happened on 19
May 1998.'*7°

473. TF1-329 testified that rebels attacked Fadugu on 22 May 1998.'*7! On coming out
of hiding, she saw three corpses of Kaloko, Kaloko’s brother Johnny and Mammy Satta.'*’?
The rebels attacked Fadugu again in September 1998 and she was told by the town speaker
that the Paramount Chief, Alimamy Fanneh II was killed by burning down his house and
placing a burning mattress on him. A woman from Kabala who was visiting Fadugu was

also burned to death in a house with her child by the rebels.!*”

474. TF1-212 testified that after SAJ Musa left Koinadugu village for Serekolia,
Superman said they should kill all the civilians, “So, in the evening, they started setting the
houses on fire, kill people, shot at people.”1474 TF1-212 said, “during that time they had
gathered some people and locked them in the house. They started setting fire to the house.
They took machete and started hacking them.” About 48 of the civilians were killed;

Superman was the commander of the rebels who did this in October 1998."*7

1467 TF1-172, Transcript 17 May 2005 pp. 8-9.

1468 TE1.172, Transcript 17 May 2005 pp. 13-14.

1469 TF1-215, Transcrpt 2 August 2005, pp. 68, 71, 108.

1470 TR 1.215, Transcript 2 August 2005, pp. 92, 95, 100-102.
147} TF1.329, Transcript 2 August 2005, pp. 4-5.

1472 TF1.329, Transcript 2 August 2005, p. 25.

1473 TE1.329, Transcript 2 August 2005, pp. 33, 37-39.

1474 TR1.212, Transcript 8 July 2005, pp. 108-110.

1475 TR1.212, Transcript 8 July 2005, pp. 111-112.
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475. George Johnson testified that they arrived in Mansofinia in early May 1998 and

g) Bombali District

then went through Karina.'¥® An order was passed by Alex Tamba Brima, to all
commanders that Karina is the home town of President Tejan Kabbah, so Karina must be
burned, and there should be amputations and killings there. More than a hundred people
were killed in Karina. Children aged six months up to three years were killed by dropping
them from a high building. Up to 10 or 20 children at a time would be killed in this way.
Edward Williams burnt people in a house wrapped in a carpet. At Camp Rosos, an
abducted trainee who attempted to escape was killed. Also at Rosos, Gullit sent a team to
Mateboi to invite the civilians to join the rebels and when they refused, a second team was
sent, commanded by Lieutenant Arthur of RUF; they came with the head of the chief of
Mateboi, saying he had prevented his people from joining; and a lot of killing was done

there.'*”

ve. I
I | UF under Superman, AFRC

under SAJ Musa and STF under General Bropleh were in Koinadugu. SAJ Musa provided
manpower that escorted the witness’s group to Gullit’s location at Rosos. They left
Koinadugu on 1 September 1998 led by 05 with about 300 people, mostly AFRC with one
platoon of RUF (64 people) and others were STF. Along the way, they entered villages and
killed villagers. 05 ordered the killings. Old men, old women, children, women, pregnant
women were killed. In a small village before Pendembu in Bombali District, more than 20
people were killed. Kabila split open the stomach of a pregnant woman and removed the
child from her belly and cut it into pieces. 05 said nobody should live and tell the story. In
Pendembu, the commander shot a civilian because two fighters were fighting over her.'*”®

At Kantia, Major 05 executed 15 civilians they had brought along from Kamalo, saying he

would not enter Eddie Town with them.'*”® They arrived near Rosos on 21 September

1476 George Johnson, Transcript 14 October 2004, pp. 78-85.

1477 George Johnson, Tracript 14 October 2004, pp. 88-95.

1478 TR1.360 Transcript, 21 July 2005, pp. 6-15.

1479 Exhibit 119, TF1-334, AFRC Trial, Transcript 25 May 2005, p-4.
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1998, at a place called CO Eddie Ground'*®® with RUF’s like Major Alfred Brown and
Captain Stagg,er.1481 The RUF stayed with the AFRC until Freetown.'**?

477. George Johnson testified that at Major Eddie town, some women among the

abductees were accused of being witches; up to 13 women aged between 18 and 30 years
old, were then arrested, impaled, beaten, cut into peaces and their bodies thrown into the

Little Scarcies River.1483

478. TF1-196 testified that sometime before the Freetown invasion on 6 January 1999,
she and her husband, together with other civilians were captured in the bush near Batmis,
close to Karina in Bombali District by 5 rebels. Some rebels wore uniforms; some Wwore
mixed combat and civilian clothing. TF1-196 saw her husband being killed and chopped up
with a cutlass by the rebels on orders of Mosquito, who said he was AFRC. TF1-196 also
saw the rebels killing other civilians by shooting them and cutting them with a cutlass.
TF1-196 does not remember how many people were killed; she was in pain after being

amputated. 1484

479. TF1-199 testified about events of June 1998.1%85 He and his three brothers were
abducted by the rebels near Madina Loko village, near Makeni, in Bombali District and
brought to Madina Loko. In Madina Loko TF1-199 saw his uncle dead on the floor; the
rebels had killed him."**

480. TF1-263 participated in the attack of Binkolo late 1998. Savage was with the
advance team. Along the way many civilians were killed. Blood received a message on the
radio from the First Accused to Superman that he was at Magburaka heading for Makeni;
so the witness and the group moved to Makeni. TF1-263 testified that both ECOMOG and

civilians were targeted in the Binkolo attack and that many civilians were killed."*¥

481. TF1-031 testified that during the rainy season, she was captured in Karina by rebels
who said they were Foday Sankoh’s people. They killed some civilians. At Karina “there

George Johnson, Trancript 14 October 2004, pp.105-106.
1484 P11 96, Transcript 13 July 2004, pp. 19-25.
1485 TE1.199, Transcript 20 July 2004, pp.51-52.
148 TF1.199, Transcript 20 July 2004, pp. 18-22.
1487 TR 1263, Transcript 7 April 2005, pp 19-24.
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were corpses like chicken all over the place”.]488 At Mayayi TF1-031 witnessed two
civilians being killed by “Foday Sankoh’s people.” One was hit on the head and the other
had her throat slit.'**® TF1-031 saw Baimba Kamara being tied up and taken away by the
rebels; “he too was killed” by the rebels.'**" George Johnson testified that they arrived in
Mansofinia in early May 1998 and then went to find a camp in Bombali District passing

through Karina. 1491

482 TF1-343 testified that while at Mateboi, Bombali District in April, several years
after the start of the war, the village was attacked by rebels.'**? The rebels killed some
people two of whom the witness identified as his relations.!**®> The rebels settled at
Rosos.'** While in hiding, TF1-343 heard that the rebels were killing many people in the
village. They killed about twenty civilians at Mateboi. TF1-343 and two others were later

captured by the rebels who cut off their hands and one of them later died.'*?

483. TF1-156 was in Bornoya town when it was attacked in the month of Yougbenteh,
seven years before he testified.!**® TF1-031 testified that “Jombente” is an Islamic praying
day that fell within the rainy season in 1998.'%7 TF1-156 was told that people of Bornoya
were being mutilated and killed. TF1-156 hid in the graveyard; when he got out he found
dead and wounded people. TF1-156 named ten men, women and children killed that
morning during the attack; two children were put in mattresses and burned; others were
hacked to death with machetes. In Madogbo TF1-156’s sister was killed. A woman, Fanta
Touray was killed in Dariya. Three men were killed in Mayombo. TF1-156’s brother,

Mamadu Mansaray, was captured and killed in Karina.'**®

1488 TR1.031, Transcript 17 March 2006, pp .78-82.

1489 TE1.031, Transcript 17 March 2006, p.85.

1490 TE1.031, Transcript 17 March 2006 p. 89.

149! George Johnson, Transcript 14 October 2004, pp. 78, 83, 85.

1492 TF|.343, Transcript 17 March 2006, p. 61.

1493 TR 343, Transcript 17 March 2006, pp. 58-59.

1494 TR 1343, Transcript 17 March 2006, pp. 63-64.

1495 TR{.343, Transcript 17 March 2006, pp. 62-63, 68-70.

149 £y hibit 103, TF1-156, Transcript from AFRC Trial, Transcript, p. 17860; the witness testified on 26
Segtember 2005, and seven years earlier was 1998.

1497 TR1.03 1, Transcript 17 March 2006, p. 79. Jombente and Yougenteh are spelling differences.

1998 Evhibit 103, TF1-156, Transcript from AFRC Trial, Transcript, pp. 17853-17856, 17858, 17863-17864.
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484. TF1-028 testified that she was in Karina in February 1998. At that time, soldiers
went to Karina three times'*®® and the fourth time was 6 April 1998"°% when, near the
mosque, TF1-028 saw her uncle chopped and lay dead. Another uncle chopped on his
shoulder was struggling to die. TF1-028’s two brothers struck on their heads'' died from
the injuries. The soldiers brought TF1-028 to a field where she saw two men she knew,

being hacked by men dressed in combat and civilian clothes. %

485. TF1-159 testified that he was captured by seven persons calling themselves
soldiers, in Mafabu, Bombali District, in May but could not remember the year. He was
taken to Mafabu Town where he saw an unknown number of civilians who had been
hacked to death and shot. In Mafabu, he witnessed daily mass killings of civilians by the
soldiers. The civilians were either hacked to death or shot.'’® TF1-159 was taken to

Malama and saw that the soldiers continued killing civilians. TF1-159 testified that during
1504

the three months at Rosos, civilians were being killed by the soldiers.

487. TF1-179 testified that in 1998, the Junta entered Batkanu, “The group who were
just mixed up; the rebels, the juntas, they were together.”15 % A woman called Nma
Seidiubah was killed and TF1-179 saw her corpse. TF1-179 and his family went to Makeni
on 10" May 1998. There, they were halted by 7 armed men, dressed in combat uniforms,
who were Junta and rebels. One of the armed men chopped his father’s hand, hacked him
and mutilated him. The armed man also chopped his uncle’s hand who later died from the
injuries and killed TF1-179’s mother. In Mabudungka, TF1-179 was told that his children
had been killed by their captors; he was told this by a man who escaped from captors. TF1-

1499 TR 028, Transcript 17 March 2006, pp. 108-109.

1500 TR 028, Transcript 17 March 2006, pp. 110-111.

1501 TR1.028, Transcript 17 March 2006, pp. 119-122.

1502 TR}.028, Transcript 20 March 2006, pp. 5, 7-9.

1503 TF1.159, Transcript 5 April 2006, pp. 4-11.

1504 TF1-159, Transcript 5 April 2006, pp. 11-13.

1505 TE1.041, Transcript 10 July 2006, pp. 84-86.

1506 By hibit 102, TF1-179, Transcript from AFRC Trial, Transcript 27 July 2005, pp. 32-35.
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179 learned from his brother that one of seven armed men, who attacked them, killed his

grandmother. 1507

AFRC.15® When RUF and AFRC were pushed out of Makeni in March 1998 by
ECOMOG, they attacked the Makeni-Kabala, the Makeni-Lunsar and the Kono Highways,
Ngowahun Chiefdom, Biriwa, Lunsar, Foredugu, Gbendembu, Fadugu and Malal. During
this phase, civilians were killed in Gbendembu.*” In December 1998, during the attack on

Makeni, a boy was shot because “he had fled and they recognised him.”"? 10

h) Freetown and the Western Area

489  TF1-021 witnessed the killings by random firing, of 36 civilians who were hiding in
the Masjeed Douheed Rogbalana Mosque in Kissy, Freetown on 6 January 1999. After the
killing in the mosque, he went to the Islamic school attached to the mosque and met
another 7 dead people. He came by the gate and found more dead people. In total he
counted 71 dead bodies.!>'! The perpetrators said “we are junta, we are people’s army (.. s

we’ll leave no soul around in that mosque.”""?

490. On 6 January, 1999 when the rebels attacked, TF1-331 and others were asked by
the rebels to line up in Loko Town, where the rebels cut one child into two and said it was a
sacrifice for the peace.15 13 TF1-331 was amputated by the rebels and she saw them shoot
her husband in the head. Neighbours told TF1-331 that her sister who was seven months

pregnant was killed by the rebels.>"

491. TF1-235 testified that out of his 7 children, all except one were killed, as well as his

2 year-old grandchild, during the January attack on Freetown.””"> As he was fleeing from

1507 Exhibit 102, TF1-179, Transcript from AFRC Trial, Transcript 27 July 2005, pp. 34-38, 40-44.

TF1-021, Transcript 15 July 2004, pp. 34-36.
1512 TR{.021, Transcript 15 July 2004, pp.36-37.
1513 TF1-331, Transcript 22 July 2004, pp. 45-47, 53.
1514 TR1.331, Transcript 22 July 2004, pp. 49-51.

1515 TF1.235, Transcript 29 July 2004, pp. 46-50.
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his home in Wellington with his family and other civilians they saw people with combat
camouflage rain gear, with rifles, and some with rocket propelled grenade tubes. TF1-235
with his family entered a car that was stuck between two trucks. A soldier who detected
them was told by the others, “why are you wasting your time with these civilians? These
are the very people who rejected our rule. Now they are running away from us. They are
the ECOMOG and Tejan Kabbah supporters. They should be taught a lesson. I think we
ought to just shoot them down.”"*'® One fighter opened fire injuring him and his wife and

killing TF1-235’s son, and 3 daug,hters1517

492.  On 22 January 1999 TF1-029 and 50 other civilians were abducted by a mixed
group of RUF and SLA in Wellington. The witness was captured by Major Arif who was
SLA and taken to Calaba Town. The SLA and RUF retreating from Freetown burnt houses
and killed people on the way. TF1-029 witnessed the beheading of an ECOMOG soldier
and saw a nun killed and two others shot in their hands. The group killed babies on the way

to Benguema to prevent them from causing noise."'*

493, TF1-022 testified that on 6 January 1999, he was at his house in Kissy when the
RUF entered the town. In hiding, he could hear RUF fighters threatening that they would
shoot and kill if not given money. TF1-022’s brother-in-law was shot in the back. TF1-022
and others were taking him to hospital when they were abducted by RUF and ordered to
abandon the patient and he later died. On the way, he saw a lot of corpses in Rogbalan

Mosque Kissy. A young man was shot and killed by one of the rebels.””"’

494. TF1-093 testified that she lived in Freetown with her brother who was shot and
killed on 6 January 1999. She participated in the Freetown invasion on January 6 1999 and
was in command of a group of RUF fighters which burnt 20 houses with people inside. Her
group also killed about 20 civilians along Kissy, Upgun, Fourah Bay Road, Eastern Police.
TF1-093 said she was ordered to kil].!%?°

495. TF1-104 testified that between 6 and 14 January 1999 RUF/AFRC brought corpses

in a van to Kissy cemetery and he participated in burying them. They were mainly bodies

1516 TF1-235, Transcript 29 July 2004, pp. 48-53.

1517 TE1-235, Transcript 29 July 2004, pp. 53-54.

1518 TF1.029, Transcript, 28 November 2005, pp. 7-11, 14.

1519 TF].- 022, Transcript 20 November 2005, pp. 22-27, 30, 37, 43.
1520 TR 1.093, Transcript 29 November 2005, pp. 100-107.
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of civilians and most had wounds and blood all over them. TF1-104 recalls 15 January

1999 that the “junta and RUF guys ... were very bloody” and that they brought more

corpses than usual. The corpses had gunshot wounds. _
I /. Nigerian businessman (Tke) who was

being treated at the hospital was shot and left there; the witness does not know what
happened to him.'*?! The witness and others were marched to the commanders who were at
one Pa Zubay’s house; they were lined up and randomly fired at, whereupon a total of

fifteen civilians were killed.!>?

496. Five or six days after 6 January 1999, TF1-101 and other civilians in Kissy went to
Mabella market. On their return, at PWD by Ferry Junction, they encountered a checkpoint
with fighters who said they were rebels. A rebel commanded the sacrifice of two people
and two men were picked from among the civilians; one was stabbed until he fell. His
blood was put in a bowl. The other man was shot and killed. TF1-101 and the other
civilians were allowed to leave.'>?* Days later, five rebels came to TF1-101’s house, two of
whom were SLA’s; one was called Issa Conteh. They told TF1-101 that President Kabbah
had refused a ceasefire and had sent ECOMOG to fight them and that because of this all
civilians were going to die together. An elderly man standing at the veranda was shot by a
rebel. TF1-101 heard gunshots and saw two persons fall down and die. On 19 January
1999, seven rebels came to Abass’ house where TF1-101 and other civilians were hiding.
One of the rebels called Commando had a pistol. The other four were also armed. One of
the rebels said that all of the young men should be brought to the junction and twenty-four
young men were brought. Commando ordered that everybody put his hand out to be cut off.
The civilian at the front pleaded for his hand not be cut and Commando shot him in the
face, killing him. The next in line, also pleaded and was shot and killed by Commando. The

third man also pleaded and Commando then killed six of those civilians. Then on

1521 Exhibit 60, TF1-104, Transcript from AFRC Trial, Transcript 30 June 2003, pp. 17-24.
152 Exhibit 60, TF1-104, Transcript from AFRC Trial, Transcript 30 June 2005, pp.25-28.
1523 TR1.101, Transcript 28 November 2005, pp. 37-39.
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Commando’s orders the rebel with the axe and the other with the cutlass split open their

24
heads."”

497. TF1-097 testified that when the RUF attacked Tombo on 23 December 1998, he
fled into the bush. The RUF who attacked him in his village was Captain Blood. When he

returned to Tombo, he saw 7 civilian corpses.”’25

498  George Johnson testified that the combatants arrived at State House on 6 January

1999. At the front of State House he saw more than 30 dead bodies of Nigerian soldiers,
Nigerian civilians and policemen killed by gunshots. They were targeted people. During
the withdrawal they stopped at the Sierra Leone Road Authorities (SLRA) building.1526 A
government minister was killed and his body deposited at the building. At the SLRA were
about 15 bodies. Eight catholic nuns were abducted and three of them killed outside Kissy

mental home by Foday Bah Marah, aka Bulldoze. At a mosque there were a lot of dead
1527

bodies outside and inside.

499.

Captain Blood executed seven civilians; he shot

3 and used a machete on the others. At a mosque in Kissy, they killed many people. TF1-

334 took part in the shooting."**’

1524 TF1-101, Transcript 28 November 2005, pp. 42-52, 54.
1525 TF1.097, Transcript 28 November 2005, pp. 77-79; see pp. 87, 97-98 for attack and killings in Freetown.
1526 George Johnson, Transcript 18 October 2004, pp. 48, 53-54, 65-66.

1527 Georie Johnson, Transcriit 18 October 2004, ii 70-77.
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500. The First Accused testified that Rambo told him that in Freetown they burnt houses,
killed people and cut off people's hands. That Rambo got the information from King

Perry. 530

i) Port Loko District

501. Johnson testified that at Mamamah, Ibrahim Bazzy Kamara ordered that the terrain
be made fearful for ECOMOG troops. About 5 civilians, killed by machete, were displayed
on the highway. More than 7 civilians were placed in each house in two grass houses and
set on fire. Making the area fearful meant killing people and putting them on the
highway.1531 Bazzy ordered that Gberibana village be made a civilian free area; that
civilians should be executed. Later TF1-334 saw 15 bodies there. This was 2 to 1 2 months

before the ceasefire in 19991532

502. In April 1999, TF1-253 was in Manarma'>>® when “soldiers and Gbethis” came to
the village. One Friday in April 1999, four people came to her village from Taron village,
crying because of massacre of people at Taron by the rebels. Later, at Makambisa, TF1-253
met rebels who said their leader was Superman.1534 TF1-253 saw the rebels shoot her two
brothers and saw her stepmother captured with TF1-253’s 2 children; one rebel chopped
one of the children on the head, and then the child was shot and killed. The stepmother was
killed. One Saffa was shot and killed. The rebels struck dead a child that the sister of TF1-
253 was holding, with a club. The rebels shot dead TF1-253’s sister and a child she was
carrying. In town, TF1-253 saw a lot of dead corpses.1535 TF1-253 saw 6 people locked ina
house and burnt there and later counted 73 corpses. TF1-253 saw his colleague being shot
by the rebels. Also, in the corner of a house, one person was slaughtered to death. TF1-253
later found the corpses of his brothers and sisters and his stepmother, and he buried them
and also other people from Makambisa village; they could not bury everyone because so

15
many were massacred. 36

1530 A ccused Issa Sesay, Transcript 18 May 2007, pp. 88-89.
1331 Georie Johnson, Transcriit 18 October 2004, ii 81-83.
TF1-253, Transcript 28 July 2004, p. 6 line 18: the writing of the witness hometown is Manarma, as
opposed to Muharma on p. 4, line 23.
1534 TR1.253, Transcript 28 July 2004, pp. 6-12

1535 TF1-253, Transcript 28 July 2004, pp. 14-23.
1536 TE1.253, Transcript 28 July 2004, pp. 23-30.
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503. TF1-345 testified that her group of 40 residents of Nonkoba were captured in the
bushes near Nonkoba and Chendekom by rebels, around 6 January 1999. TF1-345 fled and
hid in a thicket; she was there alone and heard children shouting. All the civilians were
taken into the bush and killed, including TF1-345’s own children. She heard them being
clubbed to death, and had previously seen machetes and axes. The children of her co-wife
were also killed in the same way. TF1-345’s aunt and her husband, her brother-in-law, her

housemate and housemate’s children were all killed.'>’

504. TF1-256 testified that in April 1999 he was in Masimera village when soldiers in
military uniform attacked the village, killing people.153 8 TF1-256 was told by one Lamin
that the soldiers were SLA. The witness and his wife and children were in a ga