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I. INTRODUCTION

1. During the Status Conference of 10™ January 2008, there was a discussion where
the Chamber urged the Defence Teams t> make use of Rules 92bis, 92ter and
92quater of the Rules' and common witnesses, for reasons of judicial economy
and trial management.” It was not the nnderstanding of the Prosecution that
adoption of evidence of one Accused by another Accused was one option of
ensuring judicial economy and trial manag ment.

2. At the said Status Conference, Mr. Taku stated to the effect that if Kallon was
going to rely on any aspects of evidence lead by Sesay, they would inform the
Court and draw its attention to specific aspects of the evidence of Sesay that
Kallon would rely on.® It was not the undc¢rstanding of the Prosecution that at the
same time Kallon would seek to adopt the said evidence and make it as if it were
testimony given by Kallon. It was further r ot the understanding of the Prosecution
that the First Accused would thereby beccme a common witness for himself and
for Kallon.

On 4 April 2008, Kallon filed the “Kallcm Notice of Intention to Rely on and
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Adopt Certain Aspects of the Accused Issit Sesay’s Testimony With Confidential
Annexe”, (“the Notice”).* The Annexe :ontains summaries of testimony and
transcript references of aspects of the First Accused Issa Sesay’s testimony sought
to be adopted by the Second Accused.

4. The Notice does not cite any Rule under which it is sought to adopt certain
aspects of the First Accused Issa Sesay’s t¢ stimony.

5. The Prosecution says that adoption by thz Second Accused, of evidence of the

First Accused is not permissible in the present case.

II. ARGUMENT

6. The First Accused Issa Sesay was never i ade a common witness with Kallon, in

' Rules of Procedure and Evidence of the Special Court for Sierra Leone as amended 19 November 2007,
(“'the Rules™).

* Status Conference, Transcript, 10 January 2008, p.14-21.

* Status Conference, Transcript, 10 January 2008, p.19-20.

Y Prosecutor v Sesay et al, SCSL-04-15-T-1070, “Kallon Nctice of Intention to Rely on and Adopt Certain
Aspects of the Accused Issa Sesay’s Testimony With Conficential Annexe”, 4 April 2008.
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spite of the Defence obligation to make clear the common witnesses it intended to
call, pursuant to the Scheduling Order Concerning the Preparation and The
Commencement of the Defence Case.’

7. When the First Accused Issa Sesay testified, he was exercising his rights under
Rule 85 (C) of the Rules to appear as a witness in his own Defence and did not
testify as a common witness for himself an1 for Kallon.

8. The Prosecution’s approach in its cross-¢xamination of the First Accused Issa
Sesay was based on the fact that he had testified in his own defence and not as a
common witness for Kallon as well. As such, the Prosecution in cross-examining
the First accused restrained itself from actively seeking to elicit from him
Evidence involving the Second Accused.’

9. Once admissible evidence is on record, any party can in submissions seek to rely
on it for corroboration or for some other purpose, in which case, giving notice to
rely on such evidence is unnecessary and thie question of adopting does not arise.

10. In these circumstances, the Prosecution strongly opposes the proposed adoption
of evidence by the Second Accused from the First Accused.

11. The Prosecution further opposes the tenlering of the Annexein lieu of oral
testimony as it is neither a written staterient nor a transcript and is not being
brought under any relevant Rule of the Rules. Further, the tendering of the
Annexe does not serve any useful purpote as all of the testimony of the First
Accused is in evidence and can be referrcd to by any party at any stage of the

proceedings.

III. CONCLUSION
12. The Second Accused is at liberty to exercise his full rights under Rule 85(C) of
the Rules but cannot just adopt testimony from the First Accused who was not

even a common witness.

" Prosecutor v Sesay et al, SCSL-04-15-T-659, “Scheduling Order Concerning The Preparation and The
Commencement of The Defence Case,” 30 October 2006.

" Prosecutor v Norman et al, SCSL-04-14-T-731, “Decisior on the Impermissibility of Eliciting Evidence
Involving The Second Accused Through Cross-Examinatior of Witness Called By the Third Accused,” 10
November 2006 in a multi-defendant case, in the absence of notice, or in the absence of an opportunity to
effectively cross examine, a party cannot elicit evidence fiom a Witness relating to the case of another
Accused who did not call the Witness in question.
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13. The application by the Second Accused to adopt testimony from the First

Accused and to tender Annexe should be d smissed.

Filed at Freetown, on 14 April 2008

For the Prosecution,
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Vincent Wagona
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