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dispute that it has to demonstrate that the Accused has fulfilled the conditions for his release, indeed,
the Prosecution has the duty to demonstrate that there are good reasons to continue the detention of

the Accused.”

22.  Accordingly, the Defence submits that the Prosecution has failed in its Response to
demonstrate the existence of such good reasons for the continuation of the detention of the
Accused.”

a. On the Submissions of the Government of Sierra Leone

23. The Defence underlines that the submissions of the Government of Sierra Leone bear a strike
out of the name of another accused. In addition, relying on a report from the United Nations
Mission in Sierra Leone (“UNAMSIL”), the Defence submits that the security situation in the
country remains calm and that therefore the statement of the Government of Sierra Leone is not
accurate.

b. Appearance at Trial

24. The Defence reiterates that the Prosecution has not demonstrated that the Accused will not
appear at trial.”*

25. In particular, the Defence again relies on five factors concerning the Accused previously
spelled out in its Motion in order to reinforce its submissions thar, if released, he will appear for trial,
namely:

a)  Prior knowledge of the establishment of the Special Court;

b) Possibility that the Special Court would have employed the death penalty;

c) The Accused expression that he will not flee Sierra Leone if indicted;

d) The Accused strong family ties in Sierra Leone; and

e) The Accused acknowledged position of interim leader of the RUF in consideration of his

peaceful intentions and participation in the peace process.”

c. Danger to Victims and Witnesses

26. The Defence takes issue with the Prosecution submissions that the Accused faces a long
confinement and is now aware of the specific charges and evidence against him, as well as the lack of
police enforcement power as factors establishing that the Accused, if released, will pose danger to
victims and witnesses. In particular, the Defence relies on jurisprudence from the ICTY in order to
question the extent of the evidence materially before the Accused after disclosure and its relevance for
the identification of the witnesses.

d. Additional Submissions

27.  The Defence further submits the following replies to the Prosecution’s arguments:

I Reply, para. 4.

**Id., para. 6.

? Id., paras 7-10 and Annex A: HQ UNAMSIL MILINFOSUM for the Period 1016007 - 1115597 FEB 04.
*1d., para. 11.

31d., para. 12.

* Id., paras 19-20. See Brdanin Decision, supra note 12, para 19.
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a)  Public order and safety of the Accused: The Accused is widely regarded as a man who played
a large part in the peace process and was awarded the National Peace Prize;

b)  Proximity to trial: The Trial Chamber has not fixed the trial date. In addition, the
proximity to trial is not a factor that should be taken into account in such application;

¢)  Seriousness of the alleged crimes: To allow this factor to deny bail for the Accused would
effectively mean that no accused will be granted bail;

d)  Possibility of destruction of evidence: The Prosecution has failed to prove any conduct of the
Accused that will establish any attempt to destroy evidence;

e) Potential conspiracy with other accused and at large ex-combatants: Similarly as above, no
evidence has been provided by the Prosecution in support of this factor.”

E. Oral Submissions of 3 March 2004

28.  In the public hearing held on 3 March 2004, the oral submissions of both Parties were largely
repetitive of their written submissions. In particular the Defence reiterated that the Prosecution has
the burden of proof to rebut the fulfilment by the applicant of the test contained in Rule 65(B) and it
stressed specific activities of the Accused since the end of the hostilities.”® The Prosecution stated
again that the Motion does not satisfy the requirements of Rule 65(B). Furthermore, the involvement
of the Accused in the peace process and the disarmament might be considered as mitigating factor,
should the Accused be convicted, but should have no influence on the question whether the Accused
will appear for trial.

AND AFTER HAVING DELIBERATED:

II. THE APPLICABLE LAW

29. [ have duly taken into consideration each of the written submissions and oral arguments of
the parties, as well as those made on behalf of the Government of Sierra Leone, and I would like to
state that I am very much aware of the sensitivity and the seriousness of this pending matter, both for
the Government and the Accused.

30.  The current applicable provisions of Rule 65 of the Rules, on application for bail, and in
particular Rule 65(A) and (B), read as follows:

(A) Once detained, an accused shall not be granted bail except upon an order of a Judge or Trial
Chamber.

(B) Bail may be ordered by a Judge or a Trial Chamber after hearing the State to which the
accused seeks to be released and only if it is satisfied that the accused will appear for trial and, if
released, will not pose a danger to any victim, witness or other person.

31. Article 17 (“Rights of the accused”) of the Statute reads in relevant part:

(3) The accused shall be presumed innocent until proved guilty according to the provisions of the
present Statute.

" Reply, para. 25.
* In particular, see Annexes B and H to the Motion.
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4 In the derermination of any charge against the accused pursuant to the present Statute, he or
she shall be entitled to the following minimum guarantees, in full equality:

(...

(© To be tried without undue delay;

[...]
On the Public Nature of this Decision

All written submissions filed by both parties and the Government of Sierra Leone in

connection with the Motion were then marked as confidential and, accordingly, have not been
disclosed to the public. As stated already in a previous decision,” all documents filed before the
Special Court should be public, as a matter of general principle, unless a cogent reason is offered to

the contrary.”

33.

In reviewing this matter and in rendering this Decision on the Motion, I have come to the

conclusion that there is no reason why this decision should not be made public. The justified
confidentiality of particular submissions or evidence will not be endangered, herein being only
limited to a general reference, the public nature of this Decision will better serve the fundamental
rights of the Accused, and in particular his right to a fair and public hearing, as well as the right for
the public to be properly informed of the nature of such Motion and of the Decision thereto, and of
all matters forming part of the trial of an accused.

34.

I will dispose of the confidential submissions pertaining to the Motion in accordance with

Rule 54 and Rule 81(B) of the Rules.*

B.

35.

The Burden of Proof

Although the question of the burden of proof was not dealt with in the submissions of the

parties in this case as extensively as in other applications for provisional release before this Trial
Chamber, [ deem it necessary to add comments to further clarify some issues that have been raised by
this Motion.”

36.

In a recent decision of the Appeals Chamber of the ICTY on a motion for provisional release

in the case of Prosecutor v. Limaj et al., rendered on October 2003, it was held that:

It is the Bench’s view, contrary to the argument of the Defence that the Trial Chamber did not err in
not imposing the burden on the Prosecution to demonstrate that provisional release was
inappropriate. First, Rule 65(B) does not place the burden of proof on the Prosecution. Pursuant to

% Kallon Decision, supra note 16, paras 19-21.

% Rule 78 of the Rules, in particular, provides for the following: “All proceedings before a Trial Chamber, other than the
deliberations of the Chamber, shall be held in public, unless otherwise provided.”

' Rule 54 of the Rule provides for the following:

“At the request of either party or of its own motion, a Judge or a Trial Chamber may issue such orders,
summonses, subpoenas, warrants and transfer orders as may be necessary for the purposes of an investigation or
for the preparation or conduct of the trial.”

Rule 81(B) of the Rules, on the records of preceedings, provides that:

“The Trial Chamber may order the disclosure of all or part of the record of closed proceedings when the reasons
for ordering the non disclosure no longer exist.”

% For an extensive discussion of this question and the relevant jurisprudence from the ICTY, see Kallon Decision, supra
note 16, paras 22-35.
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that Rule, the Trial Chamber was required to determine whether it was “satisfied” that [the Accused],
if released would appear for trial. After taking inro account the information submitted to it by the
parties and weighing all the relevant factors, it held that it was not satisfied. There is no basis for
holding that, by not placing the burden of proof on the Prosecution, the Trial Chamber erred in its

application of Rule 65(B).”

37.  Although not generally bound by jurisprudence of the other International Tribunals,* 1 do
however concur with this position - as stated also in the Kallon decision - and find based upon the
preceding review and analysis that it is for the Defence to show that further detention of the Accused
is neither justified nor justifiable in the circumstances at hand.

38.  The Prosecution submitted that the burden is squarely on the Accused at all times to establish
his entitlement to provisional release. However, the Prosecution still has some obligations in
connection with such an application for bail. After hearing from the State and were the Defence to
satisfy the two-prong test of Rule 65(B), i.e. the certainty that the Accused will appear to stand trial
and that he will not pose any danger to victims and witnesses or other person, the Prosecution would
then be compelled to submit information or evidence to rebut or challenge as appropriate what has
been submitted by the Defence and demonstrate that, indeed in the circumstances, the public
interest requirement for pre-trial detention does outweigh the right of the Accused to be released.”

39.  When dealing with a request for bail, the focus must be on the particular circumstances of
each individual case without considering that the eventual outcome is either the rule or the
exception.’® More explicitly, as stated in a decision in the case of Prosecutor v. Darko Mrdja, the Trial
Chamber “must interpret Rule 65 of the Rules not in abstracto but with regard to the factual basis of
the single case and with respect to the concrete situation of the individual applicant”.”’” As a general
rule, a decision to release an accused should then be based on an assessment of whether public
interest requirements, demonstrated by the Prosecution, outweigh the need to ensure respect for an
accused’s right to liberty,’® as formulated in the two-pronged test found in Rule 65(B).

40.  Applications for bail require a close review and careful consideration of the requirements of
Rule 65 given that they entail the risk of affecting the proceedings before the Special Court, as well as
the risk of infringement upon the rights of the Accused. However, in so doing one should bear in
mind that, in the specific nature of international tribunals, the crimes over which such tribunals have
jurisdiction can be categorised as the most serious crimes under international law. Therefore, it can
be said that the approach to bail that prevails in national courts of law may be different than that for

3 Prosecutor v. Limaj et al., IT-03-66-AR65, Decision on Fatmir Limaj's Request for Provisional Release, App. Ch., 31
October 2003, para 41. The Appeal was brought against the Trial Chamber decision denying the provisional release. See
id., IT-03-66-PT, Decision on Provisional Release of Fatmir Limaj, 12 Septeraber 2003.

¥ Prosecutor v. Issa Hassan Sesay, SCSL-03-05-FT, Prosecutor v. Alex Tamba Brima, SCSL-03-06-PT, Prosecutor v. Morris Kallon,
SCSL-03-07-PT, Prosecutor v. Augustine Gbao, SCSL-03-09PT, Prosecutor v. Brima Bazzy Kamara, SCS1-03-10-PT, Prosecutor v.
Santigie Borbor Kanu, SCSL03-13-PT, Decisicn on Prosecution Motions for Joinder, 27 January 2004, para 26. See also
Prosecutor v. Augustine Gbao, SCSL-03-09PT, Decision on the Prosecutor Motion for Immediate Protective Measures for
Witnesses and Victims and for Non-Public Disclosure, 10 October 2003, paras 31-32.

% Kallon Decision, supra note 16, paras 32 and 33. See also the Brima Ruling, supra note 20, p. 9-10.

3 Prosecutor v. Miodrag Joki¢ and Prosecutor v. Rahim Ademi, IT-0142-PT and IT-01-46.PT, Orders on Motions for
Provisional Release, Trial Chamber, 20 February 2002.

3T Prosecutor v. Darko Mrdja, Decision on Darko Mrdja's Request for Provisional Release, 15 April 2002, para. 29.

3% Accordingly, in llijkov v. Bulgaria, ECHR, Appl. 33977/96, 26 July 2001, at para. 84, the European Court of Human
Rights reiterated that “continued detention can be justified in a given case only if there are specific indications of a
genuine requirement of public interest which, notwithstanding the presumption on innocence, outweighs the rule of
respect for individual liberty”.
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an international tribunal, such as the Special Court.”
C. The Opinion of the Government of Sierra Leone on Granting or Denying Bail

41.  One additional issue that needs to be addressed preliminarily in the present decision is that of
the weight that should be afforded to the opinion of the Government of Sierra Leone on bail when it
files, as in the present case, written submissions on the matter pursuant to Rule 65(B) of the Rules.

42.  Again, as already stated in the Kallon Decision,* I deem that the opinion of the Government
of Sierra Leone is important although not decisive of the issue, and is a matter that must be properly
assessed within the parameters of Rule 65(B). However, considering that the Special Court, an
independent institution, has been established by means of a bilateral agreement between the United
Nations and the Government of Sierra Leone, not only would it not be appropriate but it cannot be
bound by the opinion as expressed by the Government of Sierra Leone on the question of whether
the Accused should be provisionally released or not. This is a matter to be determined by the Special
Court and the Special Court only. Nonetheless, it is important to stress the fact that the present
submissions have been given due consideration in so far as they provide information on the current
internal and security situation in Sierra Leone and are, in this respect, an important factor in
determining the public interest aspect.

43.  As the Accused would be released in the country where he is alleged to have committed the
crimes for which he has been indicted, should the application for bail be granted, such submissions
of the authorities of the host state have therefore to be regarded as an evaluation of the substantial
situation within the Country, with particular reference to the law enforcement capacity of the
Government and its ability to effectively control the territory of Sierra Leone.

I1II. THE MERITS OF THE APPLICATION

44,  As discussed above at length, before granting this Motion for bail I must first be satisfied,
considering the whole of the circumstances of this case, which includes also hearing the State to
which the Accused seeks to be released, that (a) the Accused will appear for trial and (b) if released,
the Accused will not pose a danger to any victim, witness or other person.

45, Basing my findings on the submissions of the Accused, the Prosecution and the Government
of Sierra Leone, the fulfilment of this two-pronged test, and consequently the right of the Accused to
be released on bail, has to be ultimately based on an assessment of whether the public interest
requirements related to the appearance of the Accused at trial and the safety of victims and witnesses
outweigh the need to ensure the Accused’s right to liberty in the particular circumstances of this

case.V!

* This interpretation of the provisions of Rule 65 is consistent with that of Judge Robertson, who, in a ruling relative to
an application seeking modification of the conditions of detention of an Accused into a regime arguably close to that of
bail, has stated that “[t]here is no presumption in favour of bail, which is understandable given the very serious nature of
the crimes charged”. See Prosecutor v. Sam Hinga Norman, SCSL-03-08PT, Decision on Motion for Modification of
Conditions of Detention, 26 November 2003, at para. 8.

# Kallon Decision, supra note 16, paras 36-39.

# See supra para. 39,
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A, Will the Accused, Issa Hassan Sesay, Appear for Trial if Granted Bail?

46.  In this respect, the Accused has indeed provided numerous personal guarantees as well as
submitted various pieces of evidence, mainly in the form of witness declarations, with the intent to
demonstrate his general character, trustworthiness and willingness to face his trial before this Court. I
note that different witnesses have stated that the Accused is a trustworthy man who actively engaged
himself in numerous activities pertaining to the development of the peace process following the end
of the conflict in Sierra Leone. It is observed that the Prosecution has not presented evidence in
rebuttal of these assertions.

47. To further support his assertion that he intends to appear for his trial, the Accused also
submitted that he had previous knowledge of the establishment of the Special Court and, because of
the position he occupied as interim leader of the RUF, he knew that he would be the subject of
investigations by the Prosecution. However, it has to be noted that the investigative activity against
the Accused has been largely conducted confidentially and the indictment and related warrant of
arrest were kept confidential until their execution in early March 2003*, as remarked by the
Prosecution.

48. Upon my review of the evidence, I am not satisfied that the Accused was aware of the
existence of any indictment against him or that he would have then surrendered to the Special Court.
In addition, and more importantly, the Accused has not satisfied me that prior to his arrest he was
informed and aware of the extreme seriousness of the crimes falling within the jurisdiction of the
Special Court.

49. In evaluating such factors to determine whether the Accused, if released, will appear at trial I
must also take into account the inability of the Special Court to directly perform any arrest on the
territory of Sierra Leone and the current diminished capability of the national authorities to promptly
and efficiently provide any police supervision or intervention in case of flight of the Accused, as
presented by the Government of Sierra Leone in its submission in relation to this Motion. Despite
the Defence contention that the internal security situation “remains calm”, it has to be carefully
noted that the same excerpt of the report quoted by the Defence in its submissions continues as
follows: “However the potential continues to exist for an extremist reaction to the Special Court”.*
Further guidance in making such a determination could also be drawn from the Report of the
Secretary General of the United Nations on the UNAMSIL mission which refers to the forthcoming

trials of the Special Court as “a potential source of instability” for Sierra Leone.*

50. Furthermore, the seriousness of the crimes brought against the Accused, which I believe he is
sensibly aware of at this point in time, is in fact a factor which influences both the objective
evaluation of the risk of flight for the Accused and therefore the use of the Court’s judicial discretion
in determining whether bail should be granted or not.

* The original indictment, now consolidated in pursuance to the joinder of the trials, and the warrant of arrest against
the Accused where approved confidentially on 7 March 2003. See Prosecutor v. Issa Hassan Sesay, SCSL-2003-05-1, Decision
Approving the Indictment and Order for Non-Disclosure, 7 March 2003; and id., Warrant of Arrest and Order for
Transfer and Detention, 7 March 2003. Subsequently, their confidentiality has been lifted on 14 March 2003. See id.,
Order for the Disclosure of the Indictment and the Warrant of Arrest and Order for Transfer and Detention, 14 March
2003.

* See supra note 23.

* Twenty-First Report of the Secretary General on the United Nations Mission in Sierra Leone, S/2004/228, 19 March
2004 (“Secretary General Report”). See in particular section B.1 on the strengthening of the capacity of the Sierra Leone’s
security sector. Attention is drawn also to paras 50-52 for comments on the Special Court.
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51.  Although the evidence indicates that the Accused participated in the peace process that
followed the end of the hostilities, I do consider that this issue in these circumstances could be rather
regarded as a possible mitigating factor, should he be convicted, than as evidence that he will appear
for trial.

52.  Finally, looking at the factor concerning the family ties of the Accused based upon the
evidence brought in support of this factor, and the submissions made, my position regarding its
relevance in this respect is not different from that stated in the Kallon Decision.* In the present case I
also find that these allegations as submitted by the Accused do not suffice, by themselves or in
combination with other factors, to meet the prescribed requirements for bail.

B. Will the Accused, Issa Hassan Sesay, Pose a Danger to Any Victim, Witness or Other
Person if Granted Bail?

53.  Having determined that the Accused does not satisfy me that, if released, will hence appear
for trial, I do not need to go into detail to address the second part of the test prescribed in Rule
65(B), namely the possible danger to victims, witnesses or other persons following a release on bail of

the Accused.

54. However, there is one particular issue raised by the Prosecution in its Response that I would
like to comment upon. The Prosecution in fact submits that the possible threat to victims and
witnesses, as well as to other persons, deriving from a release of the Accused might now be further
heightened. The fact that the Accused knows the potential evidence against him following the
progress of the disclosure process might put him in a position to identify witnesses in support of the
Prosecution case, despite the applicable orders for protective measures. As rightfully quoted by the
Defence, the mere ability of the Accused to exert pressure upon any witness following disclosure of
evidence by the Prosecution cannot alone affect his release on bail, as stated in the Brdanin
Decision.* I concur with such findings. Indeed, the issuance and enforcement of the protective
measures as ordered by this Trial Chamber stands explicitly as safeguard of the relevant categories of
witnesses and a certain measure of disclosure of any witness statement does not per se operate as a
further burden on the detention of the Accused. Having so found, it is however, necessary to stress
that the need to protect victims and witnesses is also part of the overall additional circumstances that
this Chamber must consider to arrive at a proper decision.

C. Particular Circumstances

55. Contrary to the ICTY and the International Criminal Tribunal for Rwanda (“ICTR”), the
Special Court has its seat in Freetown, Sierra Leone, which makes the issue of bail somewhat
different, not with respect to the applicable principles but when assessing the particular circumstances
of an application for provisional release. Granting bail to an Accused before the Special Court entails
that he will be released in the very country where he is alleged to have committed the crimes for
which he has been indicted. In this respect, reference can be more properly made to the ICTR, the
judicial history of which, it has to be noted, shows that it has never granted an application for
provisional release. | would suggest that it could be argued that the particular situation of the Special
Court and its direct presence in the territory of Sierra Leone and more specifically in Freetown, the
capital of this Country, makes it an even more important, difficult, critical and sensitive situation
than that of the I[CTR which sits in Tanzania, a neighbouring country to Rwanda.

# Kallon Decision, supra note 16, para. 43.
* Brdanin Decision, supra note 12, para. 19.
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56. In my opinion, such a specific context should not be overlooked, and, in this respect, I duly
take into consideration the information provided by the Government of Sierra Leone in its written
submissions, as well as the situation further described in the Secretary General Report, as to the
ability, I would say more accurately the inability, of the Sierra Leonean authorities to assist the Special
Court should an application for bail being granted to this Accused.

57. In the present circumstances and, in particular, in consideration of the proximity of the trials,
the lack of police enforcement capability by the Government of Sierra Leone and the potential threat
to stability with the associated risk of affecting the public order would lead me to conclude that the
public interest requirement in this case outweigh the Accused’s right to be released on bail.

FOR ALL THE ABOVE-STATED REASONS,
1 DISMISS THE MOTION,
AND HEREBY DENY THIS APPLICATION FOR BAIL

The Accused will accordingly continue to remain in the custody of the Special Court.

Done at Freetown this 31* day of March 2004
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