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THE PROSECUTOR
Against
MOININA FOFANA (et al)
CASE NO. SCSL - 2003 - 14 - PT

PROSECUTION RESPONSE TO DEPIENCE "APPLICATION FOR BAIL
PURSUANT TO RULE 65"

1. The Prosecution submits this response in reference to the "Application for Bail
Pursuanl to Rule 65 " (the "Application"), filed on 27 January, 2004, on behalf of
Moinina Fofana (the "Accused"), pursuant to Rule 65(B) of the Rules of Procedure
and Evidence of the Special Court for Sierra Leone (the "Rules").

2. The Accused predicates his Application on various grounds none of which,
cumulat:vely or individually, is sufficient to satisfy his burden, in law or fact, of
meeting the preconditions necessary to the granting of bail. Accordingly, the
Proseculion respecthlly submits that the Application should be denied.
3. Rule 65(B) provides in relevant part that "Bail may be ordered by a Judge or a Trial

Chamber after hearing the State to which the accused seeks to be released and only if
it is satisfied that the accused will appear for trial and, if released, will not pose a
danger to any victim, witness or other person". Inasmuch as this rule is similar in all
material respects to its analogue at the International Criminal Tribunal for the former
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Yugoslavia ("IcTY"),' the jurisprudence developed in that forum relative to bail
applications provides guidance before th.is court2

4. The jurisprudence of the ICTY deve1ope:d around Rule 65(B) is clear and consistent in
holding 1hat "(t)he wording of the Rule squarely places the onus at all times on the
applicant to establish his entitlement to provisional relea~e."~
That is to say, "release
may be ordered only if the Trial Chamber is satisfied that the Accused will both
appear for trial and if released, pose no risk to any victim, witness or other person."4
In that regard, in a case decided as recently as 2002, it was reiterated that: "(a)s to the
question of the burden of proof in satisfljing the Trial Chamber that provisional
release should be ordered, it is the case that in an application under Rule 65, this rests
on the ac:~used."~
However, notwithstanding the Accused' ability to satisfy the Trial
Chambe - that he will return for trial and will pose no risk to any victim, witness or
other person, the right to order provisior~alrelease nonetheless remains within the
sound discretion of the Trial Chamber:
I.; is not in dispute that Rule 65(B), by the use of the word "may",
gives to the Trial Chamber a discretion as to whether release is
ordered. But it should be clearly understood that, in general, it is a
discretion to refuse the order notwithstanding that the applicant
has established the two matters which that Rule identifies. It is
not, in general, a discretion to grant the order notwithstanding that
the applicant has failed to establish one or [the] other of those two
matters [Emphasis in the original].6

5. That this is a reasonable and proper application of the Rule is justified by the unique
nature of international criminal tribunals such as the SCSL and the ICTY. Thus, as
explained by the Trial Chamber of the ICTY, "(t)he absence of any power in the
1

Rules of Procedure and Evidence for the International Criminal Tribunal for the former Yugoslavia, 24 June 2003.
Statute of the Special Court for Sierra Leone, Article 20.
3
Prosecutor v Radoslav Brdanin & Momir Talic, IT-99-36-PT, "Decision on Motion by Radoslov Brdanin for
Provisional Release", 25 July 2000 (Brdanin),para. 13
4
Prosecutor v Rahim A demi, IT-01- 46-PT, "Order on Motion for Provisional Release", 20 February 2002 (Ademi),
para. 18
5
Id. at para. 19.
6
Brdanin, supra note 5 , at para 22.
2
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Tribunal to execute its own arrest warrant upon an applicant.. . in the event that [the
Accused] does not appear for trial, and the Tribunal's need to rely upon local
authoriti~:~
within that territory or upon international bodies to effect arrests on its
behalf, place a substantial burden upon any applicant for provisional release to satisfy
the Trial Chamber that he will indeed appear for trial if released" [Emphasis added].'
With this background in mind, a review of the Accused' position is in order.
ARGUMENT
OF THE ACCUSED

6. Without citing convincing authority, the Accused articulates a procedural regimen for
the conduct of bail inquiries not previously described in the jurisprudence of the
extant international criminal tribunals. Relying in part on an erroneous reading of
Judge Itoe's recent decision which considered Rule 6 5 ( ~ ) ,the
* Accused posits the
conclusilm that the "first" obligation in determining eligibility for provisional release
is to be found with the

rose cut or.^

Thereafter, he submits that "the first duty lies

upon the prosecutor to demonstrate to the satisfaction of the Judge or Trial Chamber
that then: are good reasons to continue the detention of the acc~sed."'~
The Accused
then defines a standard to be met by the Prosecutor in meeting the described burden of
demonstration; i.e. ". . . the prosecutor has to demonstrate that a reasonable suspicion
still exists that the accused committed the crime or crimes charged" [Emphasis
added].' Having assigned definition to the standard required to be met by the
Prosecutor, the Accused ultimately contends that a successful demonstration to this
end is a .cine qua non to continued detention.12
7. The authority cited for this regimen finds provenance in a European Court of Human
Rights tort case13 dealing with the Army's right to question terrorist suspects for a
period o f two or more hours pursuant to the Northern Ireland Act of 1978; a case
which, fix obvious reasons, has no occasion to impact the issue of provisional release.
Id. at para. 18.
Prosecutor v Tamba Alex Brima, SCSL-03-06-PT, "Ruling on Motion Applying for Bail or for Provisional Release
Filed by the Applicant" 22 July 2003 (Brima).
9
Application para. 4.
l o Id.
II
Supra note 9.
12
Supra note 9.
l 3 Murray v United Kinl:dom, ECHR, 18 October 1994, found at Annex 3 of the Application.
8
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Upon review, this case simply does not provide the authority for the assertions made
in the Accused' argument. While it is true that Judge Itoe does opine, contrary to the
weight of the authority cited above by the Respondent, that the Prosecution bears a
cornrnenslrate burden of persuasion, he nonetheless reiterates, in accord with current
authority that "the onus is on the Applicant, as the eventual beneficiary of the measure
solicited, to satisfy the Judge or the Chamber factually and legally, that he fulfils the
,714

conditions necessary for the exercise of this discretion in his favour.. .

Nowhere in

his opinion does Judge Itoe provide any support whatsoever for the assertion that:
"Only aftm the prosecutor has demonstrated that good reasons exist to continue the
detention does the burden shift to the defknce to satisfy the Trial Chamber that he will
fulfill the conditions mentioned in Rule 65 (B)."'~
8. In an effort to establish that ". ..pre-trial detention should remain an exception",16 the

Accused relies upon two sources: First, the language of Article 9 $3 of the
International Covenant on Civil and Political Rights ("ICCPR") ("It shall not be the
general rule that persons awaiting trial shall be detained in custody, but release may be
subject to guarantees to appear for trial.. .") and Second, the fact that prior to an
amendme ~t in 1999, Rule 65 (B), of the ICTY allowed access to bail only in those
instances where the accused was able to demonstrate 'exceptional circumstances'. It
is respectiully suggested that insofar as his premise is incorrect, the Accused'
conclusion is likewise inaccurate.
9. It is, at thc: very least, the case that there is no presumption in favour of bail before the
SCSL given the very serious nature of the crimes charged before that body17 and thus
it is difficult to conceive of a situation in which detention can be characterized as an
'exceptior '. Rather, it is submitted that access to bail is not a matter which can be
characterized in a general fashion as either an exception nor the rule but that each case
must be determined on its own merits. As discussed by the Trial Chamber in Ademi:

14

Brima, supra note 10, E t p. 9.
Application para. 5.
16
Application para. 8.
17
Prosecutor v Sam Hingtz Norman, SCSL-2003-08-PT, "Decision on Motion for Modification of the Conditions of
Detention", 26 November 2003, para. 8.
15

Prosecutor Against R,fana, SCSL-2003-1 I -PT

Rule 65 previously stipulated that notwithstanding satisfaction of
thzse two criteria, provisional release was only to be granted in
"exceptional circumstances." Detention was therefore in reality
ths rule. This Trial Chamber belileves that removal of this
re pirement has had the following effect. It has neither made
dc tention the exception and release the rule, nor resulted in the
sil uation that despite amendment, detention remains the rule and
release the exception. On the contrary, this Trial Chamber believes
that the focus must be on the parti~cularcircumstances of each
individual case, without considering that the outcome it will reach
is either the rule or the exception.18
Given this interpretation, and recognizing the significance of the strictures of the
ICCPR a:; well as the European Convention on Human Rights, it seems clear that the
provisions of the Rule do not permit the characterization which the Accused seeks.19
IV.

ARGUMENT
OF THE RESPONDENT
10. As noted above, the Accused, in seeking relief pursuant to Rule 65 (B), bears the
burden oj'satisfying the Court that he does not present a risk of flight nor pose a
danger to a victim, witness or any other person. Further, as above noted, it has been
held that the Trial Chamber retains discretionary power to deny provisional release,
notwithstanding satisfaction of the previous two conditions by the ~ c c u s e d . ~Thus,
'
amongst the factors which have been taken into consideration in evaluating
applications of this nature are considerations respecting ". .. the imperatives of
security and order ...,921 With these concerns in mind, the issues of risk of flight,
danger to persons and the Court's discretionary powers are discussed hereinafter
seriatim.

RISK OF FLIGHT
11. In considering the Accused' application for bail the Court must take into consideration
factors bcyond the assertions of the Accused and those who offer support to his
Application. Amongst these factors is the reality that this Court lacks its own means
18

Ademi, supra note 6, ~tpara. 18; See also Prosecutor v Darko Mrda, IT-02-59-PT, "Decision on Darko Mrda's
Request for Provisional Release", 15 April 2002 (Mrda),para. 29.
19
Mrda, id
20 Supra note 8.
21
Prosecutor v Bla[ki], IT-95-14-T, "Decision on Motion of the Defense Seeking Modification of the Conditions of
Detention of General Blii[lu]", 9 January 1997 p.2.
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to execut 2 a warrant of arrest by which to re-arrest an accused and therefore must rely
upon the resources of the state of Sierra Leone to assist it in such endeavours."
However, the Sierra Leone Police, though they have made great progress, continue to
rebuild a:ter the disruption and reduction. of numbers caused by the conflict in this
country. The Prosecution submits that in the assessment of the officials presently in
charge ofthe Office of the Inspector General of the Sierra Leone Police, those forces
do not pcssess sufficient resources or the: capability, in light of current conditions, to
re-arrest the Accused should he choose to flee the jurisdiction of the Court and seek
refuge in parts of Sierra Leone where those loyal to his cause still maintain sway.23
12. There can be no denying that others indicted before this Court have successfully

evaded being brought before the Court by seeking refuge with former colleagues in
arms. Sf ould the eventuality occur wherein the Accused attempts to avoid discovery
or apprehension in certain rural areas of Sierra Leone where effective police presence
is not fully established at this point, the authorities would be ill-equipped to affect his
re-arrest.

13. Additiondly, this Court's mandate is ". .. to try those who bear the greatest
responsibility for serious violations of international humanitarian law.. .,724 As such,

those wh3 appear before the Court ". ..may expect to receive, if convicted, a sentence
that may be of considerable length. This very fact could mean that an accused may be
more likely to abscond or obstruct the course of justice in other ways.25 Thus, while
the Accused may at present give assurances that provisional release would not lead to
his flight, that assurance must be measurled against the realities of a possible lengthy
prison sentence.
14. The Pros~:cution likewise notes that while the Application avers that the Accused
". . .has never travelled outside Sierra ~eone"" this statement is contradicted by

information in the possession of the Prosecutor. According to facts elicited during the
22
23
24
25
26

Brdanin supra note 5 , at para. 18.
See Declaration of Oliver Somansa, Office of the Inspector General attached hereto as Appendix I.
Statute of the Special Court for Sierra Leone, Article I.
Ademi supra note 6, at para.25.
Application at para. 2 3.
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course of this investigation, the Accused has travelled to both Liberia and ~ u i n e in
a~~
the past and has thus had a previous association with individuals who are situated
across h r overy porous borders. This fact in and of itself would complicate the rearrest of the Accused should he choose to avail himself of his previous contacts. It
goes without saying that an equally troubling aspect of the emergence of this fact is
that it is discrepant with the Accused' submissions to this Court.
15. The Accused asserts that, inasmuch as the indictment in this case was sealed, he was

unable tc surrender himself to the Court prior to his arrest. Because the Respondent
has no e~ridenceto the contrary, no counter-assertion is offered here. It is however
important to note that, in cases where a sealed indictment is employed, no conclusion
one way or another, relative to the Accused' failure to voluntarily
can be d~,awn,

16. Finally, the Accused offers evidence of his family and personal situation, including
referencc to the hardships being suffered.by his family, along with the assurances that
these factors would offer sufficient guarantee of his appearance at trial. While these
are very real considerations to any accused, they cannot be permitted to contribute to
the release of a person if the Trial Chamber is not otherwise satisfied that he will
appear fcs

In short, the Accused offers nothing that is unique to his situation or

that would offer anything in the way of independent assurances that he will in fact not
flee.30
DANGER T O PERSONS
17. The Prosecution has attached to this Response the Declaration of the Chief of
Investigations of the Office of the

rose cut or^^ in which it is asserted that the Office

of the Prosecutor is in possession of witness information to the following effect: that
on December 13,2002, in two separate meetings, at which the Accused was present,
Sam Hin,gaNorman, a Co-Accused, did address the attendees of the meetings and

*'28
29

30
31

See Declaration of Alan White, Office of the Prosecutor attached hereto as Appendix I1 at para. 2.
Brdanin supra note 5 at para. 17.
Id at para. 23.
See generally Mrada supra note 20, at para. 38.
See Declaration of Alan White, supra at note 29.
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informed them that he was aware that there were individuals with whom he had
formerly been associated in the Civil Defence Force who were providing information
to agents of the SCSL as well as to the Truth and Reconciliation Commission
("TRC"); that Norman, at these meetings, warned those present not to provide

information to the SCSL or the TRC; that in attendance at one of these meetings was a
group of individuals who are known to be loyal to Norman formerly known as the
Death Squad or "Norman Boys"; that me:mbers of this group threatened to
"exterminate" those they found to be betraying Norman; that Norman threatened that
when those who betrayed him were found out, they would be dealt with according to
"Kamajo :laws"; and that a committee was formed to travel around Sierra Leone for
the express purpose of spreading this threat and of advising potential witnesses that
they would be dealt with severely if they were found to have cooperated with the
authorities. The Accused was selected to participate in the mission of this
committe e.32
18. At this point the Accused has been provided with sufficient discovery information to
possibly mable him to further identify those who may be called to testify against him.
Despite f ne measures taken by the Court and Prosecutor to protect the identity of these
individuals and the Accused' protestations to the contrary,33the contents of the
previously identified attachments indicate that these measures have not been
altogether adequate. It would belabour the point unnecessarily to offer citation to
demonstrate that the Accused cannot, under the circumstances, meet the substantial
burden tE at he must meet in order to satisfy the Court that his release would not
endanger victims, witnesses or other persons.
RELEASE AS A MATTER OF DISCRETION

19. As previously noted the Accused, notwithstanding proof he has demonstrated to the
satisfaction of the Court that he will return for trial and will not endanger any victim,
witness or other person, may nonetheless be denied bail at the discretion of the court.
This consideration results from the reality that ". .. as a general rule, a decision to

32
33

Id at paras. 9-12.
Application at paras. :!2 and 25(e).
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release an accused should be based on an assessment of whether public interest
requirements, notwithstanding the presumption of innocence, outweigh the need to
ensure, for an accused, respect for the right to liberty of person."34 Thus "...even if
these rec uirements are met [no risk of flight or danger to person], this Trial Chamber

.. . retain [s] a discretion not to grant provisional release even if it is satisfied that the
accused will appear for trial and will not pose a danger to any victim, witness or other
person.. . Consequently, the express requirements within Rule 65(B) should not be
construe i as intending to exhaustively list the reasons why release should be refused
in a given case."35 Therefore, in dealing with the issue of release, albeit it in a
different context, it has been noted that amongst the matters to be considered in
evaluating such a request are the imperatives of public security and order.36

20. In the pr'2sent case it cannot be denied, a.fter reference to the attached Declarations,
that issum of public security and order would be impacted by the provisional release
of the Accused. The fomentation of public unrest, the threats to national security
posed bq members of the organization in which the Accused formerly held a
leadership position, as well as the current attitude of members of that organization
towards :he SCSL, clearly demonstrate the efficacy of Judge Itoe's holding that
"(a)nother factor to be addressed and considered in granting or refusing bail in a case
of this nature is the need and imperatives to preserve public order."37

21. Given the parameters of the threat the Accused' provisional release would have on
public order and security, it is respectfully submitted that the Court's exercise of its
discretio:narypower to refuse bail on grounds other than risk of flight and danger to
victims, .witnesses or other persons would likewise be appropriate in this case.

Ademi supra note 6 , at para. 21.
Id. at para. 22; See ahio Brdanin supra note 5, at para. 22.
Prosecutor v Bla[kiJ, IT-95-14-T, "Decision on Motion of the Defence Seeking Modification of the Conditions of
Detention of General Bl;i[ki]", 9 January 1997.
37 Brima supra note 9, at pg. 11.
34

35
36
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V.

CONCLUSIOIV
22. For all oj'the reasons discussed above, and in light of his submissions, it is
respectfully submitted that the Accused has failed to meet his burden to satisfy the
Court that provisional release should be granted and that his Application for Bail
Pursuant to Rule 65 should be denied.

Freetown, 9 :February2004
For the Prosecution,

7

c C6t6
Chief of Pro:;ecutions

Charles A. C aruso
Trial Attorney
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PROSECUTION INDEX OF ATTACHMENTS
I.

Declaration of Oliver Somansa, Office of the Inspector General

I, Oliver Somansa, Deputy Inspector General of the Sierra Leone Police, of Freetown, Sierra
Leone declare:

1. That I am writing this declaration on behalf of the Inspector General, who was attending

to official blsiness outside Freetown at the time of the signing of this declaration. He has
deputized rr,e to perform his duties in his absence, and I am therefore declaring the
following in his name and on his behalf.

2. That in my :)osition as Deputy Inspector General of the Sierra Leone police and member

of the National Security Council of Sierra Leone, I am required to conduct ongoing
assessments of the security situation in Sierra Leone and in surrounding countries. In my
assessment, security conditions in Sierra Leone, despite the presence of UNAMSIL,
remain volatile, increasing the risk of flight and of finding safe refuge away from the
authorities in Sierra Leone and the Special Court.

3. The CDF, with whom Mr. Fofana is associated, continue to exist, in many areas holding

regular planning meetings. Mr. Fofana could easily seek refuge among them, particularly
in more remote areas where an effective police presence is not yet fully established. He
alone or though these sympathizers could obstruct justice including harming, harassing,
or intimidating witnesses. Considering the current capabilities of the Sierra Leone Police
in the country, in my view o w police system does not have the capacity
and the sit~~ition
to guarantee: the safety of witnesses or prevent them from injury or intimidation. I
believe his release could easily aggravate the already volatile situation that I discussed
above.
4. In my view, speaking as Deputy Inspector General, and on behalf of the Inspector

General, the police would be unable to provide adequate supervision of Mr. Fofana,
ensure his presence at trial and prevent him or others on his behalf from obstructing
justice. I further believe that his release would not be in the public interest and would
have an unsettling effect on the public at large. I strongly recommend against Mr.
Fofana's release pending trial.
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5. The content;;of this declaration are true to the best of my knowledge, information and
belief.
Done in Freetown, Sierra Leone
On 5 February 2 004

Oliver Somansa
Deputy Inspectcr-General of the Sierra Leone Police
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