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- Lack of factual basis showing that the requirements of Rule 40 bis (B) (iii) of “the Rules”

were met

34. “The Chamber” cannot accept the contention that the Designated Judge was
unable to make a learned ruling when assessing the requirements under Rule 40 bis (B).
Indeed, Rule 40 bis (A) provides that when requesting an order for transfer and provisional
detention, such a request shall indicate the grounds upon which it is made and shall
include provisional charge and a brief summary of the material upon which the Prosecution
is relying. According to the language of Rule 40 bis (B), once the requirements in
paragraphs (i), (ii) and (iii) are met, the Designated Judge has to comply with the request
and order the transfer and provisional detention of the suspect.

35, In making his ruling pursuant to Rule 40 bis (B) (iii), the Designated Judge relied
on the statements submitted to him by the Prosecution. The issue was to determine
whether such statements were sufficient to satisfy the requirements of Rule 40 bis (iii). The
Designated Judge found that the information provided was indeed sufficient and could
only have dismissed the Prosecution’s Request for Transfer and Provisional Detention if
there had been valid reasons not to accept, believe or to disregard such information.
Although it might have been preferable for the Prosecution to provide more detailed
statements, were it possible, it still remains that such is not a requirement under Rule 40
bis (A) of “the Rules”, nor is there any requirement that there be specified factual basis in
support of the request.

36. Hence, the Defence having not shown that the information provided by the
Prosecution was insufficient, “the Chamber” declares itself satisfied with such information
and would also like to mention that it is certainly not sufficient for the Defence to simply
state that the Designated Judge could not have exercised appropriate judicial control
without providing any evidence to support the allegation that the disclosure by the
Prosecution might not have been “full and frank™,

- The transfer and detention of “the Suspect” was unnecessary

37.  The Defence submits several reasons which it deems show that “the Suspect” need
not have been arrested and transferred into the custody of “the Special Court”. “The
Chamber” finds that none of the reasons put forward by the Defence suffice to challenge
the necessity of “the Suspect™’s arrest and detention.

38. In addition, “the Chamber” would like to underscore that the requirement of
“necessity” of the detention deserves a particular understanding as far as international
criminal tribunals and courts are concerned. In the case of The Prosecutor v. Krajisnik and
Plawsic, the Trial Chamber held in its Decision on Momcilo Krajisnik's Notice of Motion
for Provisional Release that “provisional release continues to be the exception and not the

5 Para. 16 of “the Motion”.

10



SCSL-2003-11-PD
2 LG

rule”. Moreover, in the case of The Prosecutor v. Hadzihasanovic et al. before the ICTY', the
Trial Chamber held that the application of the principles embodied in the International
Covenant on Civil and Political Rights (ICCPR) and in the European Convention for the
Protection of Human Rights and Fundamental Freedoms (ECHR) “stipulates that de jure
pre-trial detention should be the exception and not the rule as regards prosecution before
an international court”. However, it also stated that, since, unlike national courts, the
ICTY does not have its own coercive powers to enforce its decisions, “pre-trial detention de
facto seems to be rather the rule”. Therefore, the ICTY Trial Chamber concluded that
judicial control of the respect of the fundamental rights of suspects should be made in
concreto, not in abstracto, as regards international criminal courts.

39. “The Chamber” concurs with the above findings and, as regards “the Special
Court”, wishes to insist on the fact that it is indispensably necessary to bear in mind its
specificity as opposed to any other domestic tribunal or court; indeed, given the very
serious nature of the crimes which fall under its jurisdiction, certain procedural guarantees
may require to be applied differently before it. It is “the Chamber”’s view that this would
certainly be the case with regard to provisional release.

- The proportionality test

40.  “The Chamber” finds that the issue of the necessity of the transfer and detention of
“the Suspect” is closely related to that of the proportionality test applicable to provisional
release.

41.  The Defence submits that, were “the Chamber” of the opinion that a minor risk as
spelt out in Rule 40 bis (B) (iii) of “the Rules” did exist, it would have to balance such a risk
against the obligation to respect “the Suspect”’s fundamental rights. This leads to the issue
of the proportionality test to be carried out by the Judges in order to grant or deny
provisional release.

42. The Defence refers to the aforementioned case of The Prosecutor v. Hadzihasanovic et
al. before the ICTY?, where the Trial Chamber applied the principle of proportionality
according to which, when interpreting Rule 65 of the ICTY Rules of Procedure and
Evidence’, the Judges had to consider whether the measure was “suitable, necessary and if
its degree of and scope remain in a reasonable relationship to the envisaged target”. The
Trial Chamber found that “it was no longer necessary to execute the order for the
execution on remand pending trial”, because the guarantees offered by each of the three

6 The Prosecutor v. Krajisnik and Plavsic, Decision on Momcilo Krajisnik's Notice of Motion for Provisional
Release, [T-00-39, 8 October 2001, para. 12.

T The Prosecutor v. Hadzihasanovic et al., Decision Granting Provisional Release, IT01-47-AR72, 19 December
2001, para. 8.

¥ Ib.

% On provisional release.
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Co-Accused and by the Government of Bosnia and Herzegovina reasonably safeguarded
the proper conduct of the proceedings.

43.  However, as regards “the Suspect” before “the Special Court”, “the Chamber” takes
notice of the fact that no such guarantees have been secured, neither by “the Suspect”

g Y p
himself, nor by the Government of Sierra Leone. Moreover, in the aforementioned case,
the ICTY Trial Chamber took into account the fact that the Accused had surrendered
voluntarily to the Tribunal. There is no indication that this was the case of “the Suspect”
before this Court.

44,  Furthermore, it should be noted that the ICTR has been generally reluctant to
grant provisional release. This is certainly due to the difficult context to which the ICTR is
confronted. “The Chamber” finds that Sierra Leone offers a similar context, which would
generally tend to prevent provisional release from being granted.

45, In rendering its Decision on the present matter, and mindful of the proportionality
test, “the Chamber” has indeed appropriately balanced the risk against the obligation to
respect “the Suspect”’s fundamental rights.
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FOR ALL THE ABOVE-DESCRIBED REASONS, “THE SPECIAL COURT”,

HEREBY

DENIES the Defence Urgent Application for Release from Provisional Detention.

Done in Freetown, this 21* day of November 2003

Trial Chamber

dge Pierre Boutet
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