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I.

INTRODUCTION

1.

The accused is charged on an indictment with the following crimes under the Statute of the

Special Court for Sierra Leone (the Statute):

COUNTS 1-2: UNLAWFUL KILLINGS
Count 1: Murder, a CRIME AGAINST HUMANITY, punishable under Article 2.a. of the
Statute of the Court;
Count 2: Violence to life, health and physical or mental well-being of persons, in particular
murder, a VIOLATION OF ARTICLE 3 COMMON TO THE GENEVA CONVENTIONS
AND OF ADDITIONAL PROTOCOL II, punishable under Article 3.a. ofthe Statute.
Count 3-4: PHYSICAL VIOLENCE AND MENTAL SUFFERING
Count 3: Inhumane Acts, a CRIME AGAINST HUMANITY, punishable under Article 2.i. of the
Statute;
Count 4: Violence to life, health and physical or mental well-being of persons, in particular cruel
treatment, a VIOLATION OF ARTICLE 3 COMMON TO THE GENEVA
CONVENTIONS AND OF ADDITIONAL PROTOCOL II, punishable under Article 3.a. of
Statute.
Count 5: LOOTING AND BURNING
Count 5: Pillage, a VIOLATION OF ARTICLE 3 COMMON TO THE GENEVA
CONVENTIONS AND OF ADDITIONAL PROTOCOL II, punishable under Article 3.f. of
the Statute.
COUNTS 6-7: TERRORIZING THE CIVILIAN POPULATION and COLLECTIVE
PUNISHMENTS
COUNT 6: Acts of Terrorism, a VIOLATION OF ARTICLE 3 COMMON TO THE
GENEVA CONVENTIONS AND OF ADDITIONAL PROTOCOL II, punishable under
Article 3.d. of the Statute.
Count 7: Collective Punishments, a VIOLATION OF ARTICLE 3 COMMON TO THE
GENEVA CONVENTIONS AND OF ADDITIONAL PROTOCOL II, punishable under
Article 3.b. of the Statute.
COUNT 8: USE OF CHILD SOLDIERS
Count 8: Conscripting or enlisting children under the age of 15 years into armed force or groups
or using them to participate actively in hostilities, an OTHER SERIOUS VIOLATION OF
INTERNATIONAL HUMANITARIAN LAW, punishable under Article 4.c. of the Statute.

2.

Pursuant to Rule 72 ofthe Rules ofProcedure and Evidence (the Rules) the accused objects to the

jurisdiction of the Special Court for Sierra Leone (the Court) on the grounds that the Court lacks
sufficient guarantees of judicial independence as its funding arrangements create a legitimate fear of
political interference by economic manipulation.
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II.

FACTS

3.

On 16 January 2002 the Government of Sierra Leone and the Secretary-General of the United

Nations concluded an agreement creating this Court.

Though the conflict giving rise to the crimes

allegedly within this Court's jurisdiction had begun in 1991, the agreement leading to the Court's creation
had its genesis in Security Council Resolution 1315(2000)1 of 14 August 2000 in which the Security
Council expressed deep concern over "very serious crimes committed" in Sierra Leone and then requested
the Secretary-General negotiate an agreement creating a "special court" having jurisdiction over "those
who bear the greatest responsibility" for the crimes to which the resolution previously referred. On 4
October 2000 the Secretary-General submitted a report to the Security Councie which included a draft
agreement and statute for the proposed court and which addressed, among other things, the structure and
funding of the Court.

The Secretary-General commented that a "special court based on voluntary

contributions would be neither viable nor sustainable" and that "the only realistic solution is financing
through assessed contributions.

This would produce a viable and sustainable financial mechanism

affording secure and continuous funding."3 The Secretary-General's report was followed by a report
from the Security Council4 dated 16 October 2000 on the UN mission in Sierra Leone. The report took
note of President Kabbah's recommendation the Special Court be set up soon and that it be funded from
assessed (rather than voluntary) contributions from UN member States5 •

4.

In a 22 December 2000 letter to the Secretary-General, the President of the Security Council

suggested the establishment of a "management or oversight committee" for the Court and addressed
funding issues, in particular the Security Council's insistence that the Court be funded by voluntary
contributions despite the resistance of the Secretary-General and government of Sierra Leone. In a 12
January 2001 reply to the President of the Security Council's letter, the Secretary-General once again
pointed out the problems with such a funding arrangement but agreed the committee suggested by the
Security Council should be created. Though the government of Sierra Leone agreed in principle to the
creation of the Court on 9 February 2001 lack of funds prevented conclusion of the agreement creating
the Court until 16 January 2002.
5.

As currently constituted and despite the misgivings of the parties to the agreement creating it, the

Special Court depends on voluntary contributions from States for its funding. The practice in this regard

attached as annex 1
attached as annex 2.
3 annex 2, paragraphs 70 & 71.
4 attached as annex 3.
5 annex 3, paragraph 48.
1

2
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has been that States pledge amounts for each year of the Court's operations and are then requested to meet
those pledges with actual payments. States do not always pay the money pledged. According to the latest
information available from the Registrar6 , donors to the court have pledged and given the following
amounts (in $US) in relation to the Court's second year budget:

Country

Pledges

Canada
Cyprus

Amount

$450,000.00
15,000.00
100,000.00

$324,740.19
15,000.00

Denmark

120,000.00

145,074.71

Ireland
Lesotho
Luxembourg

215,000.00

250,951.04

Czech Republic

$125,259.81
14/03/2003
100,000.00
14/03/2003

30,000.00

30,000.00
24,580.00

Mauritius
Netherlands

14/03/2003

1,500.00

1,500.00
3,800,000.00

3,800,000.00

Nigeria

90,000.00

South Africa

14/03/2003

10,000.00
2,800,000.00

3,227,980.00

28/05/2003

United States

5,000,000.00

5,000,000.00

14/03/2003

500,000.00

500,000.00
499,970.00
15,000.00
27,347.50

Year 2002
Year 2002
22/04/2003

Germany
Norway
Cyprus
Luxemburg

500,000.00

(l
)

28/05/2003

150,000.00
$13,691,500.00

*
10,000.00

United Kingdom

Finland

Outstanding
Pledges

Date Received

150,000.00
$10,120,643.44

$4,216,759.81

*Nigeria contributed $100, 000.00 but its $10, 000.00 pledge for the Court's first year of operations had
not been paid.
(l) Finland's contribution is a grant.
6.

The management committee of the Court has final say with respect to the budget of the Court for

each fiscal year which starts in July of each year. The Registrar has submitted a budget requesting $US33
million funding for the Court's operations in 2003-04. At the moment the Court has pledges from donor
States for its second year amounting to $US13, 691, 500. According to the information available from
the Registrar's office, $USlO, 120, 643.44 of those pledges have been paid.

6 An Excel spreadsheet forwarded to the Defence Office on 16 June 2003 - the e-mail message forwarding the
information is attached as annex 4.
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The Court's management committee consists of representatives from Canada (the committee's

chair), the United Kingdom, the United States, the Netherlands, Nigeria, Lesotho, Sierra Leone.

8.

The accused submits the management committee, Registrar and Chambers view the completion

of trials within the Court's 3-year mandate as their top priority. In the Court's promotional brochure, the
President of the Court notes "we have a three year mandate and have adopted some original rules and
procedures to ensure that our trials are fair, without being excessively delayed or expensive.,,7

9.

According to information received from the Defence Office of the Special Court, the judges of

the Court are paid according to a one-year contract which they enter into for the term of each budgetary
year. The form of the contract and its terms are similar to contracts for other staff of the Court. In
accordance with Article 2.4 of the Agreement, and despite the shorter length of their employment
contracts, the judges of the Court are appointed for a three-year term and are eligible for re-appointment.

III.

LAW

A.

THE GUARANTEE OF AN INDEPENDENT TRIBUNAL

1)

Under International Law

10.

Every significant international human rights instrument guarantees an individual the right to an

independent tribunal to determine the charge against him or her. Article 10 of the Universal Declaration

of Human Rights, article 14 of the International Covenant on Civil and Political Rights, article 6 of the
European Convention for the Protection of Human Rights, article 8 of the American Convention on
Human Rights, and article 7 of the African Charter on Human and Peoples' Righti differ in their
language but agree that an impartial and/or independent tribunal is a minimum human rights guarantee.
In addition, the Basic Principles on the Independence of the JudiciarY (endorsed by the General

Assembly in resolution 40/32 of29 November 1985 and resolution 40/146 of 13 December 1985) creates
a duty on the part of every state to "respect and observe the independence of the judiciary" and "to
provide adequate resources to enable the judiciary to properly perform its functions". As the appellate
chamber of the ICTY in Furundzija points oue o, this right is "an integral component of the requirement
that an accused should have a fair trial" - a right guaranteed by Article 17 of this Court's Statute.

See annex 5 at p.l.
annexes 6-10 respectively
9 attached as annex 11.
10 annex 12 at paragraph 177.
7

8
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Independence and impartiality are closely linked but not synonymous concepts. Impartiality is a

specific concern relating to individual judges and parties. It concerns traits unique to individuals or
situations. Independence, on the other hand, concerns a status or relationship to others. Inquiries into the
impartiality will usually focus on actual relationships (family, financial, etc.) between members of a
tribunal and particular parties before that tribunal. Inquiries into judicial independence will usually focus
on the formal or institutional relationships whether between an individual member of the tribunal and
others or the tribunal as a whole. Thus the appellate chamber of the ICTR in the application for revision in
Barayagwiza pointed out ll that the Attorney General for Rwanda's threats that his government would not

cooperate with the tribunal should its original decision to release the accused stand were not properly
considered by the tribunal if it were to remain independent. The appellate chamber stressed,
the Tribunal is an independent body, whose decisions are based solely on justice and law. If its
decision in any case should be followed by non-cooperation, that consequence would be a matter
for the Security Council [emphasis added].
12.

Both concepts are in turn linked to the concept of apprehended bias. The European Court of

Human Rights has held that an individual's right under Article 6(1) of the European Convention is
violated where the public is "reasonably entitled" to entertain doubts as to the independence or
impartiality of a tribunal, where there are "legitimate grounds for fearing" the tribunal is not independent
or impartial, where "there are ascertainable facts that may raise doubts" as to independence or
impartiality, or where such doubts can be "objectively justified"12.

In the international context, the

appellate chamber of the ICTY in Furundzija echoed this language when it held that there is a "general
rule" requiring that a "Judge should not only be subjectively free from bias, but also ... there should be
nothing in the surrounding circumstances which objectively gives rise to an appearance of bias".

2)

Guarantees ofIndependence Before the ICTY, ICTR and ICC

11 annex 13 at paragraph 34. See also the Declaration of Judge Nieto-Navia at paragraphs 1-18 and in particular
paragraph 9:

The concept of "the separation of powers" plays a central role in national jurisdictions. This concept
ensures that a clear division is maintained between the functions of the legislature, judiciary and executive
and provides that "one branch is not permitted to encroach on the domain or exercise the powers of another
branch". It ensures that the judiciary maintains a role apart from political considerations and safeguards its
independence.
Judge Nieto-Navia went on to hold that the same principle with respect to judicial independence from State
influence applies in the international criminal tribunals.
12 B. Emmerson & A. Ashworth, Human Rights and Criminal Justice (London: Sweet & Maxwell, 2001) at p.36773. Attached as annex 14.
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The tenns of the statutes and rules of the ICTY and ICTR are identical on issues relevant to the

judicial independence argument raised by the accused. Articles 13bis and 13ter of the statutes provide for
the election of pennanent and ad litem judges by the General Assembly. Article 32 of the ICTY Statute
and Article 30 of the ICTR Statute state that any expenses of the tribunals shall be borne by the regular
budget of the UN in accordance with Article 17 of its Charter by which the General Assembly apportions
expenses among the member States. In practice this means that the budget for each tribunal is subsumed
within the larger UN budget paid for by the contributions of all member States. While States may choose
to withhold their apportioned contribution to the UN's overall budget they would have no ability to
withhold contribution to one or both tribunals specifically. There is a marked contrast between the
financial and administrative structures of these tribunals and the Special Court.

14.

Part 4 of the Rome Statute of the ICC addresses the qualification, appointment, disqualification

and payment of the staff of that court including the judiciary. Judges are elected by State parties to the
ICC's treaty from a list of qualified candidates submitted by State parties. Article 40 mandates that
judges "shall be independent in the perfonnance of their functions". Article 41, supplemented by Rule
34 of the court's Rules of Procedure and Evidence, prohibits a judge from sitting on a case where his or
her impartiality may be questioned and empowers a majority of the court's judges to detennine the
qualification of a judge where such an allegation is made. Although there is a limited exception l3 , judges
are only pennitted to serve for one, nine-year, tenn.

15.

While it has legislative, financial and administrative powers, the Assembly of States Parties has

no power of, or realistic opportunity for, influence over the judiciary of the ICC. Article 112 of the
statute limits the Assembly's powers over the court to exclude any direct involvement with the judiciary.
More importantly, the procedure for the election of judges and the limitation on their tenn of service
under Article 36 create an institutional barrier to any influence being exerted over serving judges. In
general, judges are elected to one nine-year tenn and their salaries are fixed during that tenn. The
Assembly cannot alter the tenns of service of the judges during their tenn and therefore has very little
leverage with them within the institutional structure set out by the ICC's statute. Article 49 of the statute
gives the court's Assembly of States Parties the power to set staff, including judicial, salaries but
prohibits their reduction during the staff member's tenn of office.

B.

13

THE LACK OF INSTITUTIONAL INDEPENDENCE OF THE JUDICIARY OF THE
SPECIAL COURT FOR SIERRA LEONE

see Article 36 of the Rome Statute.
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As stated above, the administrative and financial structure of this Court stands in stark contrast to

that of the other international criminal tribunals. Whatever this Court's Statute, Agreement and other
governing documents say about the appointment of judges and their independence 14 , the accused submits
that Articles 6 and 7 of the Agreement create an opportunity for pressure to be brought to bear on all
organs of the Court by States who voluntarily donate to the Court's operating budget, particularly those
States who have representatives on the Court's Management Committee. Those Articles read:
Article 6: Expenses of the Special Court
The expenses of the Special court shall be borne by voluntary contributions from the international
community. It is understood that the Secretary-General will commence the process of
establishing the Court when he has sufficient contributions in hand to finance the establishment of
the Court and 12 months of its operations plus pledges equal to the anticipated expenses of the
following 24 months of the Court's operation. It is further understood that the Secretary-General
will continue to seek contributions equal to the anticipated expenses of the Court beyond its first
three years of operation. Should voluntary contributions be insufficient for the Court to
implement its mandate, the Secretary-General and the Security Council shall explore alternate
means of financing the Special Court.

Article 7: Management Committee
It is the understanding of the Parties that interested States will establish a management committee
to assist the Secretary-General in obtaining adequate funding, and provide advice and policy
direction on all non-judicial aspects of the operation of the Court, including questions of
efficiency, and to perform other functions as agreed by interested States. The management
committee shall consist of important contributors to the Special Court. The Government of Sierra
Leone and the Secretary-General will also participate in the management committee.
As mentioned above, the Management Committee approves the Court's yearly budget from which all
operating expenses, including judicial salaries, are paid.
14 Article 12(1) of the Statute states that the Court's "Chambers shall be composed of ... independent judges".
Article 13(1) of the Statute requires that judges of the Court "be persons of high moral character, impartiality and
integrity" and that "they shall be independent in the perfonnance of their functions and shall not accept or seek
instructions from any Government or any other source". Article 13(3) states that each judge shall be appointed for 3
years and will be eligible for re-appointment at the end of his tenn.

Article 2(2) of the Agreement dictates that the Chambers "shall be composed of no fewer than eight independent
judges" and describes how those judges are to be appointed: in the Trial Chamber, one by the Government of Sierra
Leone and two by the Secretary-General of the UN from candidates nominated by States, "in particular the member
States of the Economic Community of West African States and the Commonwealth"; and, in the Appeals Chamber,
two by the government of Sierra Leone and three by the Secretary General in the same manner as those appointed by
him to the Trial Chamber. Article 6 of the Agreement requires that the expenses of the Court be paid from voluntary
contributions from the international community with provision for the Secretary General and Security Council of the
UN to "explore alternated means of financing" should those contributions prove inadequate
Rule 14(A) of the Court's Rules require judges take an oath of office pledging their independence and impartiality.
Rule 15(A) prohibits a judge from sitting "in any case in which he has a personal interest or concerning which he
has or has had any personal association which might affect his impartiality"

7
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The primary concern of the accused is this Court's reliance on voluntary contributions to pay

judicial salaries coupled with donor States ability to approve those salaries year-to-year through the
Court's management committee. There is nothing in the Court's structure which prevents donor States
communicating their displeasure with judicial decisions to the Chambers or the public at large and then
acting on that displeasure when it comes time to pledging or paying contributions to the Court. The latter
action will, in turn, affect the Court's ability to pay its judges' salaries. Furthermore, the management
committee exerts a great degree of de facto control over every aspect of the Court's organization through
its power to approve a budget proposed by the Registry or send it back for revision, potentially with
specific instructions as to what may be changed. The only safeguard for judicial independence in this
arrangement is the goodwill of donor States. The experience of the ICTR in the Barayagwiza case
suggests the voluntary action of States in matters as politically-charged as the prosecution of serious
international crimes is far from a sufficient safeguard.

18.

While its judgment is only persuasive, in Reference re Remuneration ofJudges of the Provincial

Court ofPrince Edward Island, the Canadian Supreme Court has recognized that unfettered legislative or

executive control over judicial salaries inevitably compromises judicial independence. The specific issue
before that court was whether provincial government legislation which reduced the salaries of judges of
the provincial courts (equivalent to Magistrates Courts in England) unduly interfered with judicial
independence and was therefore contrary to the Canadian Constitution's guarantee of such independence.
Guided by the reality that "an unscrupulous government could utilize its authority to set judges' salaries
as a vehicle to influence the course and outcome of adjudication" and that judicial independence required
a "depoliticized" relationship between the judiciary and other branches of government, the Supreme Court
concluded that "any changes to or freezes in judicial remuneration require prior recourse to a special
process, which is independent, effective and objective, for determining judicial remuneration, to avoid the
possibility of, or appearance of, political interference through economic manipulation". As a result the
Supreme Court set down guidelines for the creation of judicial compensation commissions which would
set judicial salaries independent of the executive or legislature and thereby preserve the institutional
financial independence of provincial court judges.

19.

The Supreme Court of Canada's judgment outlined above shares a common understanding among

national and international tribunals of the concept of judicial independence. For example, while not

8
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addressing directly the issue of control over judicial salaries, the ECHR in Campbell and Fell v. U.K/

5

•

ruled that a court considering its own or another tribunal's independence must consider
the manner of appointment of its members and the duration of their term of office, the existence
of guarantees against outside pressures and the question whether the body presents an
appearance of independence [emphasis added].
Similarly, the UN Human Rights Committee's General Comment 13 on Article 14 of the ICCPR asked
States parties submitting reports on their compliance with that Article's guarantee of "a fair and public
hearing by a competent, independent and impartial tribunal established by law" to
specify the relevant constitutional and legislative texts which provide for the establishment of the
courts and ensure that they are independent, impartial and competent, in particular with regard to
the manner in which judges are appointed, the qualifications for appointment, and the duration of
their terms of office; the condition governing promotion, transfer and cessation of their functions
and the actual independence of the judiciary from the executive branch and the legislative
[emphasis added].
20.

Strictly speaking, this Court is not controlled by either an executive or legislature. However, the

Secretary-General, the Government of Sierra Leone, the Security Council and the Court's management
committee collectively exercise the same powers as an executive AND legislative body in municipal law.
The powers to determine this Court's jurisdiction, structure, administration and financing are divided
between these bodies. While there are many distinctions between these bodies and a national executive or
legislature, the accused submits none of those distinctions are relevant to the issue of whether or not there
are sufficient objective guarantees of judicial independence. More importantly, the Court is financially
dependent wholly on donor States, most of whom are represented on its management committee.

21.

The accused therefore submits that the funding arrangements for paying judicial salaries

insufficiently insulate the judiciary of the Court from the possibility of financial pressure.

"[T]he

possibility of, or appearance of, political interference through economic manipulation", to borrow from
the Canadian Supreme Court, has not been avoided in the structure, administration and funding of the
Court. The absolute control of finances accorded to donor States and the management committee renders
the judiciary directly dependent on political forces for its salary year to year. A reasonable observer
apprised of the Court's financial and administrative structure, which do not insulate the judiciary from
political pressure through financial manipulation, would have legitimate grounds to fear for its
independence.

15

cited in Emmerson and Ashworth (op cit. footnote 11).
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C.

REMEDY

22.

The accused submits that the lack of institutional financial independence created by the Court's

current funding arrangement adversely affects the Court's jurisdiction, as that term is defined above. The
argument advanced above affects directly the Court's fundamental duty to ensure each accused a fair trial.
As a result, he respectfully requests that this Court declare it lacks jurisdiction over any accused and that
this Court direct his immediate release from detention.

23.

In the alternative, the accused requests that this Court stay proceedings against him and all other

accused until sufficient guarantees of institutional financial independence are put in place and that this
Court direct his immediate release from detention.
Dated at Freetown this 26 th day of June 2003
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AN NE Xl

United Natians

(~)

~

Security Council

S/RESI1315 (2000)
Distr.: General
14 August 2000

~

Resolution 1315 (2000)
Adopted by the Security Council at its 4186th meeting, on
14 August 2000
The Security Council:
Deeply concerned at the very serious crimes committed within the territory of
Sierra Leone against the people of Sierra Leone and United Nations and associated
personnel and at the prevailing situation of impunity,
Commending the efforts of the Government of Sierra Leone and the Economic
Community of West African States (ECOWAS) to bring lasting peace to Sierra
Leone,
Noting that the Heads of State and Government of ECOWAS agreed at the
23rd Summit of the Organization in Abuja on 28 and 29 May 2000 to dispatch a
regional investigation of the resumption of hostilities,
Noting also the steps taken by the Government of Sierra Leone in creating a
national truth and reconciliation process, as required by Article XXVI of the Lome
Peace Agreement (SI 1999/777) to contribute to the promotion of the rule of law,
Recalling that the Special Representative of the Secretary-General appended to
his signature of the Lome Agreement a statement that the United Nations holds the
understanding that the amnesty provisions of the Agreement shall not apply to
international crimes of genocide, crimes against humanity, war crimes and other
serious violations of international humanitarian law,
Reaffirming the importance of compliance with international humanitarian law,
and reaffirming further that persons who commit or authorize serious violations of
international humanitarian law are individually responsible and accountable for
those violations and that the international community will exert every effort to bring
those responsible to justice in accordance with international standards of justice,
fairness and due process of law,
Recognizing that, in the particular circumstances of Sierra Leone, a credible
system of justice and accountability for the very serious crimes committed there
would end impunity and would contribute to the process of national reconciliation
and to the restoration and maintenance of peace,

00-60532 (E)

S/RES/1315 (2000)

Taking note in this regard of the letter dated 12 June 2000 from the President
of Sierra Leone to the Secretary-General and the Suggested Framework attached to
it (S/20001786, annex),
Recognizing further the desire of the Government of Sierra Leone for
assistance from the United Nations in establishing a strong and credible court that
will meet the objectives of bringing justice and ensuring lasting peace,
Noting the report of the Secretary-General of 31 July 2000 (S/20001751) and,
in particular, taking note with appreciation of the steps already taken by the
Secretary-General in response to the request of the Government of Sierra Leone to
assist it in establishing a special court,
Noting further the negative impact of the security situation on the
administration of justice in Sierra Leone and the pressing need for international
cooperation to assist in strengthening the judicial system of Sierra Leone,
Acknowledging the important contribution that can be made to this effort by
qualified persons from West African States, the Commonwealth, other Member
States of the United Nations and international organizations, to expedite the process
of bringing justice and reconciliation to Sierra Leone and the region,
Reiterating that the situation in Sierra Leone continues to constitute a threat to
international peace and security in the region,
1.
Requests the Secretary-General to negotiate an agreement with the
Government of Sierra Leone to create an independent special court consistent with
this resolution, and expresses its readiness to take further steps expeditiously upon
receiving and reviewing the report of the Secretary-General referred to in
paragraph 6 below;
2.
Recommends that the subject matter jurisdiction of the special court
should include notably crimes against humanity, war crimes and other serious
violations of international humanitarian law, as well as crimes under relevant Sierra
Leonean law committed within the territory of Sierra Leone;
3.
Recommends further that the special court should have personal
jurisdiction over persons who bear the greatest responsibility for the commission of
the crimes referred to in paragraph 2, including those leaders who, in committing
such crimes, have threatened the establishment of and implementation of the peace
process in Sierra Leone;
4.
Emphasizes the importance of ensuring the impartiality, independence
and credibility of the process, in particular with regard to the status of the judges
and the prosecutors;
5.
Requests, in this connection, that the Secretary-General, if necessary,
send a team of experts to Sierra Leone as may be required to prepare the report
referred to in paragraph 6 below;
6.
Requests the Secretary-General to submit a report to the Security Council
on the implementation of this resolution, in particular on his consultations and
negotiations with the Government of Sierra Leone concerning the establishment of
the special court, including recommendations, no later than 30 days from the date of
this resolution;

2

SIRES/1315 (2000)

7.
Requests the Secretary-General to address in his report the questions of
the temporal jurisdiction of the special court, an appeals process including the
advisability, feasibility, and appropriateness of an appeals chamber in the special
court or of sharing the Appeals Chamber of the International Criminal Tribunals for
the Former Yugoslavia and Rwanda or other effective options, and a possible
alternative host State, should it be necessary to convene the special court outside the
seat of the court in Sierra Leone, if circumstances so require;
8.
Requests the Secretary-General to include recommendations on the
following:
(a) any additional agreements that may be required for the provision of the
international assistance which will be necessary for the establishment and
functioning of the special court;
(b) the level of participation, support and technical assistance of qualified
persons from Member States of the United Nations, including in particular, member
States of ECOWAS and the Commonwealth, and from the United Nations Mission in
Sierra Leone that will be necessary for the efficient, independent and impartial
functioning of the special court;
(c) the amount of voluntary contributions, as appropriate, of funds,
equipment and services to the special court, including through the offer of expert
personnel that may be needed from States, intergovernmental organizations and nongovernmental organizations;
(d) whether the special court could receive, as necessary and feasible,
expertise and advice from the International Criminal Tribunals for the Former
Yugoslavia and Rwanda;
9.

Decides to remain actively seized of the matter.
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Report of the Secretary-General on the establishment of a
Special Court for Sierra Leone
I. Introduction
I.
The Security Council, by its resolution 1315
(2000) of 14 August 2000, requested me to negotiate an
agreement with the Government of Sierra Leone to
create an independent special court (hereinafter "the
Special Court") to prosecute persons who bear the
greatest responsibility for the commission of crimes
against humanity, war crimes and other serious
violations of international humanitarian law, as well as
crimes under relevant Sierra Leonean law committed
within the territory of Sierra Leone.

2.
The Security Council further requested that I
submit a report on the implementation of the
resolution, in particular on my consultations and
negotiations with the Government of Sierra Leone
concerning the establishment of the Special Court. In
the report I was requested, in particular, to address the
questions of the temporal jurisdiction of the Court; an
appeals process, including the advisability, feasibility
and appropriateness of an appeals chamber in the
Special Court, or of sharing the Appeals Chamber of
the International Tribunals for the Former Yugoslavia
and for Rwanda; and a possib Ie alternative host State,
should it be necessary to convene the Special Court
outside the seat of the Court in Sierra Leone, if
circumstances so require.
3.
Specific recommendations were also requested by
the Security Council on the following issues:
(a) Any additional agreements that might be
required for the provision of the international
assistance necessary for the establishment and
functioning of the Special Court;

00-66177 (E)

041000

(b) The level of participation, support and
technical assistance of qualified persons required from
Member States, including, in particular, States
members of the Economic Community of West African
States (ECOWAS) and the Commonwealth, and from
the United Nations Mission in Sierra Leone
(UNAMSIL) that would be necessary for the efficient,
independent and impartial functioning of the Special
Court;
(c) The amount of voluntary contributions of
funds, equipment and services, including expert
personnel from States, intergovernmental organizations
and non-governmental organizations;
(d) Whether the Special Court could receive, as
necessary and feasible, expertise and advice from the
International Tribunals for the Former Yugoslavia and
for Rwanda.
4.
The present report, submitted in response to the
above requests, is in two parts. The first part (chaps. IIVI) examines and analyses the nature and specificity of
the Special Court, its jurisdiction (subject-matter,
temporal and personal), the organizational structure
(the Chambers and the nature of the appeals process,
the offices of the Prosecutor and the Registry),
enforcement of sentences in third States and the choice
of the alternative seat. The second part (chaps. VII and
VIII) deals with the practical implementation of the
resolution on the establishment of the Special Court. It
describes the requirements of the Court in terms of
personnel, equipment, services and funds that would be
required of States, intergovernmental and nongovernmental organizations, the type of advice and
expertise that may be expected from the two
International Tribunals, and the logistical support and
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security requirements for premises and personnel that
could, under an appropriate mandate, be provided by
UNAMSIL. The Court's requirements in all of these
respects have been placed within the specific context of
Sierra Leone, and represent the minimum necessary, in
the words of resolution 1315 (2000), "for the efficient,
independent and impartial functioning of the Special
Court". An assessment of the viability and
sustainability of the financial mechanism envisaged,
together with an alternative solution for the
consideration of the Security Council, concludes the
second part of the report.
5.
The negotiations with the Government of Sierra
Leone, represented by the Attorney General and the
Minister of Justice, were conducted in two stages. The
first stage of the negotiations, held at United Nations
Headquarters from 12 to 14 September 2000, focused
on the legal framework and constitutive instruments
establishing the Special Court: the Agreement between
the United Nations and the Government of Sierra
Leone and the Statute of the Special Court which is an
integral part thereof. (For the texts of the Agreement
and the Statute, see the annex to the present report.)
6.
Following the Attorney General's visit to
Headquarters, a small United Nations team led by
Ralph Zacklin, Assistant Secretary-General for Legal
Affairs, visited Freetown from 18 to 20 September
2000. Mr. Zacklin was accompanied by Daphna
Shraga, Senior Legal Officer, Office of the Legal
Counsel, Office of Legal Affairs; Gerald Ganz,
Security Coordination Officer, Office of the United
Nations Security Coordinator; and Robert Kirkwood,
Chief, Buildings Management, International Tribunal
for the Former Yugoslavia. During its three-day visit,
the team concluded the negotiations on the remaining
legal issues, assessed the adequacy of possible
premises for the seat of the Special Court, their
operational state and security conditions, and had
substantive discussions on all aspects of the Special
Court with the President of Sierra Leone, senior
government officials, members of the judiciary and the
legal profession, the Ombudsman, members of civil
society, national and international non-governmental
organizations and institutions involved in child-care
programmes and rehabilitation of child ex-combatants,
as well as with senior officials ofUNAMSIL.
7.
In its many meetings with Sierra Leoneans of all
segments of society, the team was made aware of the
high level of expectations created in anticipation of the
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establishment of a special court. If the role of the
Special Court in dealing with impunity and developing
respect for the rule of law in Sierra Leone is to be fully
understood and its educative message conveyed to
Sierra Leoneans of all ages, a broad public information
and education campaign will have to be undertaken as
an integral part of the Court's activities. The purpose of
such a campaign would be both to inform and to
reassure the population that while a credible Special
Court cannot be established overnight, everything
possible will be done to expedite its functioning; that
while the number of persons prosecuted before the
Special Court will be limited, it would not be selective
or otherwise discriminatory; and that although the
children of Sierra Leone may be among those who have
committed the worst crimes, they are to be regarded
first and foremost as victims. For a nation which has
attested to atrocities that only few societies have
witnessed, it will require a great deal of persuasion to
convince it that the exclusion of the death penalty and
its replacement by imprisonment is not an "acquittal"
of the accused, but an imposition of a more humane
punishment. In this public information campaign,
UNAMSIL, alongside the Government and nongovernmental organizations, could play an important
role.
8.
Since the present report is limited to an analysis
of the legal framework and the practical operation of
the Special Court, it does not address in detail specifics
of the relationship between the Special Court and the
national courts in Sierra Leone, or between the Court
National
Truth
and
Reconciliation
and
the
Commission. It is envisaged, however, that upon the
establishment of the Special Court and the appointment
of its Prosecutor, arrangements regarding cooperation,
assistance and sharing of information between the
respective courts would be concluded and the status of
detainees awaiting trial would be urgently reviewed. In
a similar vein, relationship
and
cooperation
arrangements would be required between the
Prosecutor and the National Truth and Reconciliation
Commission, including the use of the Commission as
an alternative to prosecution, and the prosecution of
juveniles, in particular.

'-
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II. Nature and specificity of the
Special Court
9.
The legal nature of the Special Court, like that of
any other legal entity, is determined by its constitutive
instrument. Unlike either the International Tribunals
for the Former Yugoslavia and for Rwanda, which were
established by resolutions of the Security Council and
constituted as subsidiary organs of the United Nations,
or national courts established by law, the Special Court,
as foreseen, is established by an Agreement between
the United Nations and the Government of Sierra
Leone and is therefore a treaty-based sui generis court
of
mixed
jurisdiction
and
composition.
Its
implementation at the national level would require that
the agreement is incorporated in the national law of
Sierra Leone in accordance with constitutional
requirements. Its applicable law includes international
as well as Sierra Leonean law, and it is composed of
both international and Sierra Leonean judges, I
prosecutors and administrative support stafe As a
treaty-based organ, the Special Court is not anchored in
any existing system (i.e., United Nations administrative
law or the national law of the State of the seat) which
would be automatically applicable to its non-judicial,
administrative and financial activities. In the absence
of such a framework, it would be necessary to identify
rules for various purposes, such as recruitment, staff
administration, procurement, etc., to be applied as the
need arose. 3
10. The Special Court has concurrent jurisdiction
with and primacy over Sierra Leonean courts.
Consequently, it has the power to request at any stage
of the proceedings that any national Sierra Leonean
court defer to its jurisdiction (article 8, para. 2 of the
Statute). The primacy of the Special Court, however, is
limited to the national courts of Sierra Leone and does
not extend to the courts of third States. Lacking the
power to assert its primacy over national courts in third
States in connection with the crimes committed in
Sierra Leone, it also lacks the power to request the
surrender of an accused from any third State and to
induce the compliance of its authorities with any such
request. In examining measures to enhance the
deterrent powers of the Special Court, the Security
Council may wish to consider endowing it with
Chapter VII powers for the specific purpose of
requesting the surrender of an accused from outside the
jurisdiction of the Court.

II. Beyond its legal and technical aspects, which in
many ways resemble those of other international
jurisdictions, the Special Court is Sierra Leonespecific. Many of the legal choices made are intended
to address the specificities of the Sierra Leonean
conflict, the brutality of the crimes committed and the
young age of those presumed responsible. The moral
dilemma that some of these choices represent has not
been lost upon those who negotiated its constitutive
instruments.

III. Competence of the Special Court
A. Subject-matter jurisdiction
12. The subject-matter jurisdiction of the Special
Court
comprises
crimes
under
international
humanitarian law and Sierra Leonean law. It covers the
most egregious practices of mass killing, extrajudicial
executions, widespread mutilation, in particular
amputation of hands, arms, legs, lips and other parts of
the body, sexual violence against girls and women, and
sexual slavery, abduction of thousands of children and
adults, hard labour and forced recruitment into armed
groups, looting and setting fire to large urban dwellings
and villages. In recognition of the principle of legality,
in particular nul/urn crimen sine lege, and the
prohibition on retroactive criminal legislation, the
international crimes enumerated, are crimes considered
to have had the character of customary international
law at the time of the alleged commission of the crime.
1. Crimes under international law

13. In its resolution 1315 (2000), the Security
Council
recommended
that
the
subject-matter
jurisdiction of the Special Court should include crimes
against humanity, war crimes and other serious
violations of international humanitarian law. Because
of the lack of any evidence that the massive, largescale killing in Sierra Leone was at any time
perpetrated against an identified national, ethnic, racial
or religious group with an intent to annihilate the group
as such, the Security Council did not include the crime
of genocide in its recommendation, nor was it
considered appropriate by the Secretary-General to
include it in the list of international crimes falling
within the jurisdiction of the Court.
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14. The list of crimes against humani ty follows the
enumera tion included in the Statutes of the
Internat ional Tribuna ls for the Former Yugosla via and
for Rwanda , which were patterne d on article 6 of the
Niirnber g Charter. Violatio ns of commo n article 3 of
the Geneva Conven tions and of article 4 of Additio nal
Protoco l II thereto commit ted in an armed conflict not
of an internat ional characte r have long been conside red
customa ry internat ional law, and in particul ar since the
establis hment of the two Internat ional Tribuna ls, have
been recogni zed as customa rily entailin g the individu al
crimina l respons ibility of the accused . Under the
Statute of the Internat ional Crimina l Court (ICC),
though it is not yet in force, they are recogni zed as war
crimes.
IS. Other
serious
violatio ns
of internat ional
humanit arian law falling within the jurisdic tion of the
Court include:
(a) Attacks against the civilian populat ion as
such, or against individu al civilian s not taking direct
part in hostiliti es;
(b) Attacks against peaceke eping personn el
involved in a humani tarian assistan ce or a
peaceke eping mission , as long as they are entitled to
the protecti on given to civilian s under the internat ional
law of armed conflict ; and
(c) Abducti on and forced recruitm ent of
children under the age of IS years into armed forces or
groups for the purpose of using them to particip ate
actively in hostiliti es.

specific ation of a targeted group within the generall y
protecte d group of civilian s which because of its
humani tarian or peaceke eping mission deserve s special
protecti on. The specific ation of the crime of attacks
against peaceke epers, howeve r, does not imply a more
serious crime than attacks against civilian s in similar
circums tances and should not entail, therefor e, a
heavier penalty.
17. The prohibit ion on the recruitm ent of children
below the age of 15, a fundam ental element of the
protecti on of children , was for the first time establis hed
in the 1977 Additio nal Protoco l II to the Geneva
Conven tions, article 4, paragra ph 3 (c), of which
provide s that children shall be provide d with the care
and aid they require, and that in particul ar:
"Childr en who have not attained the age of
fifteen years shall neither be recruite d in the
armed forces or groups nor allowed to take part in
hostiliti es" .
A decade later, the prohibit ion on the recruitm ent of
children below 15 into armed forces was establis hed in
article 38, paragra ph 3, of the 1989 Conven tion on the
Rights of the Child; and in 1998, the Statute of the
Internat ional
Crimina l
Court
crimina lized
the
prohibit ion and qualifie d it as a war crime. But while
the prohibit ion on child recruitm ent has by now
acquired a customa ry internat ional law status, it is far
less clear whether it is customa rily recogni zed as a war
crime entailin g the individu al crimina l respons ibility of
the accused .

16. The prohibit ion on attacks against civilian s is 18. Owing to the doubtfu l customa ry nature of the
Statutor y crime
based on the most fundam ental distinct ion drawn in ICC
which
crimina lizes the
internat ional humani tarian law between the civilian and conscrip tion or enlistm ent of children under the age of
the military and the absolute prohibit ion on directin g 15, whether forced or "volunt ary", the crime which is
attacks against the former. Its customa ry internat ional included in article 4 (c) of the Statute of the Special
law nature is, therefor e, firmly establis hed. Attacks Court is not the equival ent of the ICC provisio n. While
against peaceke eping personn el, to the extent that they the definitio n of the crime as "conscr ipting" or
are entitled to protecti on recogni zed under internat ional "enlistin g" connote s an adminis trative act of putting
law to civilian s in armed conflict , do not represen t a one's name on a list and formal entry into the armed
new crime. Althoug h establis hed for the first time as an forces, the element s of the crime under the propose d
internat ional crime in the Statute of the Internat ional Statute of the Special Court are: (a) abductio n, which
Crimina l Court, it was not viewed at the time of the in the case of the children of Sierra Leone was the
adoption of the Rome Statute as adding to the already original crime and is in itself a crime under common
existing customa ry internat ional law crime of attacks article 3 of the Geneva Conven tions; (b) forced
against civilian s and persons hors de combat. Based on recruitm ent in the most general sense - adminis trative
obvious ly,
the distinct ion between peaceke epers as civilian s and formalit ies,
notwith standing ;
and
peaceke epers turned combata nts, the crime defined in (c) transfor mation of the child into, and its use as,
article 4 of the Statute of the Special Court is a among other degradi ng uses, a "child-c ombatan t".
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2. Crimes under Sierra Leonean law
19. The Security Council recommended that the
subject-matter jurisdiction of the Special Court should
also include crimes under relevant Sierra Leonean law
committed within the territory of Sierra Leone. While
most of the crimes committed in the Sierra Leonean
conflict during the relevant period are governed by the
international law provisions set out in articles 2 to 4 of
the Statute, recourse to Sierra Leonean law has been
had in cases where a specific situation or an aspect of it
was considered to be either unregulated or inadequately
regulated under international law. The crimes
considered to be relevant for this purpose and included
in the Statute are: offences relating to the abuse of girls
under the 1926 Prevention of Cruelty to Children Act
and offences relating to the wanton destruction of
property, and in particular arson, under the 1861
Malicious Damage Act.
20. The applicability of two systems of law implies
that the elements of the crimes are governed by the
respective international or national law, and that the
Rules of Evidence differ according to the nature of the
crime as a common or international crime. In that
connection, article 14 of the Statute provides that the
Rules of Procedure and Evidence of the International
Criminal Tribunal for Rwanda shall be applicable
mutatis mutandis to proceedings before the Special
Court, and that the judges shall have the power to
amend or adopt additional rules, where a specific
situation is not provided for. In so doing, they may be
guided, as appropriate, by the 1965 Criminal Procedure
Act of Sierra Leone.

B. Temporal jurisdiction of the Special
Court
21. In addressing the question of the temporal
jurisdiction of the Special Court as requested by the
Security Council, a determination of the validity of the
sweeping amnesty granted under the Lome Peace
Agreement of 7 July 1999 was first required. If valid, it
would limit the temporal jurisdiction of the Court to
offences committed after 7 July 1999; if invalid, it
would make possible a determination of a beginning
date of the temporal jurisdiction of the Court at any
time in the pre-Lome period.

1. The amnesty clause in the Lome Peace
Agreement
22. While recognizing that amnesty is an accepted
legal concept and a gesture of peace and reconciliation
at the end of a civil war or an internal armed conflict,4
the United Nations has consistently maintained the
position that amnesty cannot be granted in respect of
international crimes, such as genocide, crimes against
humanity or other serious violations of international
humanitarian law.
23. At the time of the signature of the Lome Peace
Agreement, the Special Representative of the
Secretary-General for Sierra Leone was instructed to
append to his signature on behalf of the United Nations
a disclaimer to the effect that the amnesty provision
contained in article IX of the Agreement ("absolute and
free pardon") shall not apply to international crimes of
genocide, crimes against humanity, war crimes and
other serious violations of international humanitarian
law. This reservation is recalled by the Security
Council in a preambular paragraph of resolution 1315
(2000).
24. In the negotiations on the Statute of the Special
Court, the Government of Sierra Leone concurred with
the position of the United Nations and agreed to the
inclusion of an amnesty clause which would read as
follows:
"An amnesty granted to any person falling
within the jurisdiction of the Special Court in
respect of the crimes referred to in articles 2 to 4
of the present Statute shall not be a bar to
prosecution. "
With the denial of legal effect to the amnesty granted at
Lome, to the extent of its illegality under international
law, the obstacle to the determination of a beginning
date of the temporal jurisdiction of the Court within the
pre-Lome period has been removed.

2. Beginning date of the temporal jurisdiction
25. It is generally accepted that the decade-long civil
war in Sierra Leone dates back to 1991, when on 23
March of that year forces of the Revolutionary United
Front (RUF) entered Sierra Leone from Liberia and
launched a rebellion to overthrow the one-party
military rule of the All People's Congress (APC). In
determining a beginning date of the temporal
jurisdiction of the Special Court within the period since
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23 March 1991, the Secretary-General has been guided
by the following considerations: (a) the temporal
jurisdiction should be reasonably limited in time so
that the Prosecutor is not overburdened and the Court
overloaded; (b) the beginning date should correspond
to an event or a new phase in the conflict without
necessarily having any political connotations; and (c) it
should encompass the most serious crimes committed
by persons of all political and military groups and in all
geographical areas of the country. A temporal
jurisdiction limited in any of these respects would
rightly be perceived as a selective or discriminatory
justice.
26. Imposing a temporal jurisdiction on the Special
Court reaching back to 1991 would create a heavy
burden for the prosecution and the Court. The
following alternative dates were therefore considered
as realistic options:
(a) 30 November 1996 - the conclusion of the
Abidjan Peace Agreement, the first comprehensive
Peace Agreement between the Government of Sierra
Leone and RUF. Soon after its signature the Peace
Agreement had collapsed and large-scale hostilities had
resumed;
(b) 25 May 1997 - the date of the coup d'etat
orchestrated by the Armed Forces Revolutionary
Council (AFRC) against the Government that was
democratically elected in early 1996. The period which
ensued was characterized by serious violations of
international humanitarian law, including, in particular,
mass rape and abduction of women, forced recruitment
of children and summary executions;
(c) 6 January 1999 the date on which
RUF/AFRC launched a military operation to take
control of Freetown. The first three-week period of full
control by these entities over Freetown marked the
most intensified, systematic and widespread violations
of human rights and international humanitarian law
against the civilian population. During its retreat in
February 1999, RUF abducted hundreds of young
people, particularly young women used as forced
labourers, fighting forces, human shields and sexual
slaves.
27. In considering the three options for the beginning
date of the temporal jurisdiction of the Court, the
parties have concluded that the choice of 30 November
1996 would have the benefit of putting the Sierra
Leone conflict in perspective without unnecessarily
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extending the temporal jurisdiction of the Special
Court. It would also ensure that the most serious crimes
committed by all parties and armed groups would be
encompassed within its jurisdiction. The choice of 25
May 1997 would have all these advantages, with the
disadvantage of having a political connotation,
implying, wrongly, that the prosecution of those
responsible for the most serious violations of
international humanitarian law is aimed at punishment
for their participation in the coup d'etat. The last
option marks in many ways the peak of the campaign
of systematic and widespread crimes against the
civilian population, as experienced mostly by the
inhabitants of Freetown. If the temporal jurisdiction of
the Court were to be limited to that period only, it
would exclude all crimes committed before that period
in the rural areas and the countryside. In view of the
perceived advantages of the first option and the
disadvantages associated with the other options, the
date of 30 November 1996 was selected as the
beginning date of the temporal jurisdiction of the
Special Court, a decision in which the government
negotiators have actively concurred.
28. As the armed conflict in various parts of the
territory of Sierra Leone is still ongoing, it was decided
that the temporal jurisdiction of the Special Court
should be left open-ended. The lifespan of the Special
Court, however, as distinguished from its temporal
jurisdiction, will be determined by a subsequent
agreement between the parties upon the completion of
its judicial activities, an indication of the capacity
acquired by the local courts to assume the prosecution
of the remaining cases, or the unavailability of
resources. In setting an end to the operation of the
Court, the Agreement would also determine all matters
relating to enforcement of sentences, pardon or
commutation, transfer of pending cases to the local
courts and the disposition of the financial and other
assets of the Special Court.

C. Personal jurisdiction
1. Persons "most responsible"
29. In its resolution 1315 (2000), the Security
Council recommended that the personal jurisdiction of
the Special Court should extend to those "who bear the
greatest responsibility for the commission of the
crimes", which is understood as an indication of a
limitation on the number of accused by reference to
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their command authority and the gravity and scale of
the crime. I propose, however, that the more general
term "persons most responsible" should be used.
30. While those "most responsible" obviously include
the political or military leadership, others in command
authority down the chain of command may also be
regarded "most responsible" judging by the severity of
the crime or its massive scale. "Most responsible",
therefore, denotes both a leadership or authority
position of the accused, and a sense of the gravity,
seriousness or massive scale of the crime. It must be
seen, however, not as a test criterion or a distinct
jurisdictional threshold, but as a guidance to the
Prosecutor in the adoption of a prosecution strategy
and in making decisions to prosecute in individual
cases.
31. Within the meaning attributed to it in the present
Statute, the term "most responsible" would not
necessarily exclude children between IS and 18 years
of age. While it is inconceivable that children could be
in a political or military leadership position (although
in Sierra Leone the rank of "Brigadier" was often
granted to children as young as II years), the gravity
and seriousness of the crimes they have allegedly
committed would allow for their inclusion within the
jurisdiction of the Court.

2. Individual criminal responsibility at 15 years
of age
32. The possible prosecution of children for crimes
against humanity and war crimes presents a difficult
moral dilemma. More than in any other conflict where
children have been used as combatants, in Sierra
Leone, child combatants were initially abducted,
forcibly recruited, sexually abused, reduced to slavery
of all kinds and trained, often under the influence of
drugs, to kill, maim and burn. Though feared by many
for their brutality, most if not all of these children have
been subjected to a process of psychological and
physical abuse and duress which has transformed them
from victims into perpetrators.
33. The solution to this terrible dilemma with respect
to the Special CourtS could be found in a number of
options: (a) determining a minimum age of 18 and
exempting all persons under that age from
accountability and individual criminal responsibility;
(b) having children between 15 to 18 years of age, both
victims and perpetrators, recount their story before the

Truth and Reconciliation Commission or similar
mechanisms, none of which is as yet functional; and
(c) having them go through the judicial process of
accountability without punishment, in a court of law
providing all internationally recognized guarantees of
juvenile justice.
34. The question of child prosecution was discussed
at length with the Government of Sierra Leone both in
New York and in Freetown. It was raised with all the
interlocutors of the United Nations team: the members
of the judiciary, members of the legal profession and
the Ombudsman, and was vigorously debated with
of
civil
society,
non-governmental
members
organizations and institutions actively engaged in
child-care and rehabilitation programmes.
35. The
Government
of Sierra
Leone
and
representatives of Sierra Leone civil society clearly
wish to see a process of judicial accountability for
child combatants presumed responsible for the crimes
falling within the jurisdiction of the Court. It was said
that the people of Sierra Leone would not look kindly
upon a court which failed to bring to justice children
who committed crimes of that nature and spared them
the judicial process of accountability. The international
non-governmental organizations responsible for childcare and rehabilitation programmes, together with
some of their national counterparts, however, were
unanimous in their objection to any kind of judicial
accountability for children below 18 years of age for
fear that such a process would place at risk the entire
rehabilitation programme so painstakingly achieved.
While the extent to which this view represents the
majority view of the people of Sierra Leone is
debatable, it nevertheless underscores the importance
of the child rehabilitation programme and the need to
ensure that in the prosecution of children presumed
responsible, the rehabilitation process of scores of
other children is not endangered.

36. Given these highly diverging opinions, it is not
easy to strike a balance between the interests at stake. I
am mindful of the Security Council's recommendation
that only those who bear "the greatest responsibility"
should be prosecuted. However, in view of the most
horrific aspects of the child combatancy in Sierra
Leone, the employment of this term would not
necessarily exclude persons of young age from the
jurisdiction of the Court. I therefore thought that it
would be most prudent to demonstrate to the Security
Council for its consideration how provisions on

7

5/2000/915

prosecution of persons below the age of 18"children" within the definition of the Convention on
the Rights of the Child before an international
jurisdiction could be formulated. 6 Therefore, in order
to meet the concerns expressed by, in particular, those
responsible for child
care and rehabilitation
programmes, article 15, paragraph 5, of the Statute
contains the following provision:
"In the prosecution of juvenile offenders,
the Prosecutor shall ensure that the childrehabilitation programme is not placed at risk,
and that, where appropriate, resort should be had
to
alternative
truth
and
reconciliation
mechanisms, to the extent of their availability."
37. Furthermore, the Statute of the Special Court, in
article 7 and throughout the text, contains
internationally recognized standards of juvenile justice
and guarantees that juvenile offenders are treated in
dignity and with a sense of worth. Accordingly, the
overall composition of the judges should reflect their
experiences in a variety of fields, including in juvenile
justice (article 13, para. I); the Office of the Prosecutor
should be staffed with persons experienced in genderrelated crimes and juvenile justice (article 15, para. 4).
In a trial of a juvenile offender, the Special Court
should, to the extent possible, order the immediate
release of the accused, constitute a "Juvenile
Chamber", order the separation of the trial of a juvenile
from that of an adult, and provide all legal and other
assistance and order protective measures to ensure the
privacy of the juvenile. The penalty of imprisonment is
excluded in the case of a juvenile offender, and a
number of alternative options of correctional or
educational nature are provided for instead.
38. Consequently, if the Council, also weighing in the
moral-educational message to the present and next
generation of children in Sierra Leone, comes to the
conclusion that persons under the age of 18 should be
eligible for prosecution, the statutory provisions
elaborated will strike an appropriate balance between
all conflicting interests and provide the necessary
guarantees of juvenile justice. It should also be stressed
that, ultimately, it will be for the Prosecutor to decide
if, all things considered, action should be taken against
a juvenile offender in any individual case.
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IV. Organizational structure of the
Special Court
39. Organizationally, the Special Court has been
conceived as a self-contained entity, consisting of three
organs: the Chambers (two Trial Chambers and an
Appeals Chamber), the Prosecutor's Office and the
Registry. In the establishment of ad hoc international
tribunals or special courts operating as separate
institutions, independently of the relevant national
legal system, it has proved to be necessary to comprise
within one and the same entity all three organs. Like
the two International Tribunals, the Special Court for
Sierra Leone is established outside the national court
system, and the inclusion of the Appeals Chamber
within the same Court was thus the obvious choice.

A. The Chambers
40. In its resolution 1315 (2000), the Security
Council requested that the question of the advisability,
feasibility and appropriateness of sharing the Appeals
Chamber of the International Tribunals for the Former
Yugoslavia and for Rwanda should be addressed. In
analysing this option from the legal and practical
viewpoints, I have concluded that the sharing of a
single Appeals Chamber between jurisdictions as
diverse as the two International Tribunals and the
Special Court for Sierra Leone is legally unsound and
practically not feasible, without incurring unacceptably
high administrative and financial costs.
41. While in theory the establishment of an
overarching Appeals Chamber as the ultimate judicial
authority in matters of interpretation and application of
international humanitarian law offers a guarantee of
developing a coherent body of law, in practice, the
same result may be achieved by linking the
jurisprudence of the Special Court to that of the
International Tribunals, without imposing on the shared
Appeals Chamber the financial and administrative
constraints of a formal institutional link. Article 20,
paragraph 3, of the Statute accordingly provides that
the judges of the Appeals Chamber of the Special
Court shall be guided by the decisions of the Appeals
Chamber of the Yugoslav and the Rwanda Tribunals;
article 14, paragraph I, of the Statute provides that the
Rules of Procedure and Evidence of the Rwanda
Tribunal shall be applicable mutatis mutandis to the
proceedings before the Special Court.
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42. The sharing of one Appeals chamber between all
three jurisdictions would strain the capacity of the
already heavily burdened Appeals Chamber of the two
Tribunals in ways which could either bring about the
collapse of the appeals system as a whole, or delay
beyond acceptable human rights standards the
detention of accused pending the hearing of appeals
from either or all jurisdictions. On the assumption that
all judgements and sentencing decisions of the Trial
Chambers of the Special Court will be appealed, as
they have been in the cases of the two International
Tribunals, and that the number of accused will be
roughly the same as in each of the International
Tribunals, the Appeals Chamber would be required to
add to its current workload a gradual increase of
approximately one third.
43. Faced with an exponential growth in the number
of appeals lodged on judgements and interlocutory
appeals in relation to an increasing number of accused
and decisions rendered, the existing workload of the
Appeals Chamber sitting in appeals from six Trial
Chambers of the two ad hoc Tribunals is constantly
growing. Based on current and anticipated growth in
workload, existing trends? and the projected pace of
three to six appeals on judgements every year, the
Appeals Chamber has requested additional resources in
funds and personnel. With the addition of two Trial
Chambers of the Special Court, making a total of eight
Trial Chambers for one Appeals Chamber, the burden
on the Yugoslav and Rwanda Appeals Chamber would
be untenable, and the Special Court would be deprived
of an effective and viable appeals process.
44. The financial costs which would be entailed for
the Appeals Chamber when sitting on appeals from the
Special Court will have to be borne by the regular
budget, regardless of the financial mechanism
established for the Special Court itself. These financial
costs would include also costs of translation into
French, which is one of the working languages of the
Appeals Chamber of the International Tribunals; the
working language of the Special Court will be English.
45. In his letter to the Legal Counsel in response to
the request for comments on the eventuality of sharing
the Appeals Chamber of the two international Tribunals
with the Special Court, the President of the
International Tribunal for the Former Yugoslavia
wrote:

"With regard to paragraph 7 of Security
Council resolution 1315 (2000), while the sharing
of the Appeals Chamber of [the two International
Tribunals] with that of the Special Court would
bear the significant advantage of ensuring a better
standardization of international humanitarian law,
it appeared that the disadvantages of this
option excessive increase of the Appeals
Chambers' workload, problems arising from the
mixing of sources of law, problems caused by the
increase in travelling by the judges of the Appeals
Chambers and difficulties caused by mixing the
different judges of the three tribunals - outweigh
its benefits."s
46. For these reasons, the parties came to the
conclusion that the Special Court should have two Trial
Chambers, each with three judges, and an Appeals
Chamber with five judges. Article 12, paragraph 4,
provides for extra judges to sit on the bench in cases
where protracted proceedings can be foreseen and it is
necessary to make certain that the proceedings do not
have to be discontinued in case one of the ordinary
judges is unable to continue hearing the case.

B. The Prosecutor
47. An international prosecutor will be appointed by
the Secretary-General to lead the investigations and
prosecutions, with a Sierra Leonean Deputy. The
appointment of an international prosecutor will
guarantee that the Prosecutor is, and is seen to be,
independent, objective and impartial.

C. The Registrar
48. The Registrar will service the Chambers and the
Office of the Prosecutor and will have the
responsibility for the financial management and
external relations of the Court. The Registrar will be
appointed by the Secretary-General as a staff member
of the United Nations.

~

Enforcement of sentences

49. The possibility of serving prison sentences in
third States is provided for in article 22 of the Statute.
While imprisonment shall normally be served in Sierra
Leone, particular circumstances, such as the security
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risk entailed in the continued imprisonment of some of
the convicted persons on Sierra Leonean territory, may
require their relocation to a third State.
50. Enforcement of sentences in third countries will
be based on an agreement between the Special Court 9
and the State of enforcement. In seeking indications of
the willingness of States to accept convicted persons,
priority should be given to those which have already
concluded similar agreements with either of the
International Tribunals, as an indication that their
prison facilities meet the minimum standards of
conditions of detention. Although an agreement for the
enforcement of sentences will be concluded between
the Court and the State of enforcement, the wishes of
the Government of Sierra Leone should be respected.
In that connection, preference was expressed for such
locations to be identified in an East African State.

VI. An alternative host country
51. In paragraph 7 of resolution 1315 (2000), the
Security Council requested that the question of a
possible alternative host State be addressed, should it
be necessary to convene the Special Court outside its
seat in Sierra Leone, if circumstances so required. As
the efforts of the United Nations Secretariat, the
Government of Sierra Leone and other interested
Member States are currently focused on the
establishment of the Special Court in Sierra Leone, it is
proposed that the question of the alternative seat should
be addressed in phases. An important element in
proceeding with this issue is also the way in which the
Security Council addresses the present report, that is, if
a Chapter VII element is included.
52. In the first phase, criteria for the choice of the
alternative seat should be determined and a range of
potential host countries identified. An agreement, in
principle, should be sought both from the Government
of Sierra Leone for the transfer of the Special Court to
the State of the alternative seat, and from the
authorities of the latter, for the relocation of the seat to
its territory.
53. In the second phase, a technical assessment team
would be sent to identify adequate premises in the third
State or States. Once identified, the three parties,
namely, the United Nations, the Government of Sierra
Leone and the Government of the alternative seat,
would conclude a Framework Agreement, or "an
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agreement to agree" for the transfer of the seat when
circumstances so required. The Agreement would
stipulate the nature of the circumstances which would
require the transfer of the seat and an undertaking to
conclude in such an eventuality a Headquarters
Agreement. Such a principled Agreement would
facilitate the transfer of the seat on an emergency basis
and enable the conclusion of a Headquarters
Agreement soon thereafter.
54. In the choice of an alternative seat for the Special
Court, the following considerations should be taken
into account: the proximity to the place where the
crimes were committed, and easy access to victims,
witnesses and accused. Such proximity and easy access
will greatly facilitate the work of the Prosecutor, who
will continue to conduct his investigations in the
territory of Sierra Leone. 10 During the negotiations, the
Government expressed a preference for a West African
alternative seat, in an English-speaking country sharing
a common-law legal system.

VII. Practical arrangements for the
operation of the Special Court
55. The Agreement and the Statute of the Special
Court establish the legal and institutional framework of
the Court and the mutual obligations of the parties with
regard, in particular, to appointments to the Chambers,
the Office of the Prosecutor and the Registry and, the
provision of premises. However, the practical
arrangements for the establishment and operation of the
Special Court remain outside the scope of the
Agreement in the sense that they depend on
contributions of personnel, equipment, services and
funds from Member States and intergovernmental and
non-governmental organizations. It is somewhat
anomalous, therefore, that the parties which establish
the Special Court, in practice, are dependent for the
implementation of their treaty obligations on States and
international organizations which are not parties to the
Agreement or otherwise bound by its provisions.
56. Proceeding from the premise that voluntary
contributions would constitute the financial mechanism
of the Special Court, the Security Council requested
the Secretary-General to include in the report
recommendations regarding the amount of voluntary
contributions, as appropriate, of funds, equipment and
services to the Special Court, contributions in
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personnel, the kind of advice and expertise expected of
the two ad hoc Tribunals, and the type of support and
technical assistance to be provided by UNAMSIL. In
considering the estimated requirements of the Special
Court in all of these respects, it must be borne in mind
that at the current stage, the Government of Sierra
Leone is unable to contribute in any significant way to
the operational costs of the Special Court, other than in
the provision of premises, which would require
substantial refurbishment, and the appointment of
personnel, some of whom may not even be Sierra
Leonean nationals. The requirements set out below
should therefore be understood for all practical
purposes as requirements that have to be met through
contributions from sources other than the Government
of Sierra Leone.

A. Estimated requirements of the Special
Court for the first operational phase
1. Personnel and equipment

57. The personnel requirements of the Special Court
for the initial operational phase!l are estimated to
include:
(a) Eight Trial Chamber judges (3 sitting judges
and I alternate judge in each Chamber) and 6 Appeals
Chamber judges (5 sitting judges and I alternate
judge), I law clerk, 2 support staff for each Chamber
and I security guard detailed to each judge (14);
(b) A Prosecutor and a Deputy Prosecutor, 20
investigators, 20 prosecutors and 26 support staff;
(c) A Registrar, a Deputy Registrar, 27
administrative support staff and 40 security officers;
(d)

Four staff in the Victims and Witnesses

Unit;
(e) One correction officer and
officers in the detention facilities.

12 security

58. Based on the United Nations scale of salaries for
a one-year period, the personnel requirements along
with the corresponding equipment and vehicles are
estimated on a very preliminary basis to be US$ 22
million. The calculation of the personnel requirements
is premised on the assumption that all persons
appointed (whether by the United Nations or the
Government of Sierra Leone) will be paid from United
Nations sources.

59. In seeking qualified personnel from States
Members of the United Nations, the importance of
obtaining such personnel from members of the
Commonwealth, sharing the same language and
common-law legal system, has been recognized. The
Office of Legal Affairs has therefore approached the
Commonwealth Secretariat with a request to identify
possible candidates for the positions of judges,
prosecutors, Registrar, investigators and administrative
support staff. How many of the Commonwealth
countries would be in a position to voluntarily
contribute such personnel with their salaries and
emoluments is an open question. A request similar to
that which has been made to the Commonwealth will
also be made to the Economic Community of West
African States (ECQWAS).

2. Premises
60. The second most significant component of the
requirements of the Court for the first operational
phase is the cost of premises. During its visit to
Freetown, the United Nations team visited a number of
facilities and buildings which the Government believes
may accommodate the Special Court and its detention
facilities: the High Court of Sierra Leone, the Miatta
Conference Centre and an adjacent hotel, the
Presidential Lodge, the Central Prison (Pademba Road
Prison), and the New England Prison. In evaluating
their state of operation, the team concluded that none
of the facilities offered were suitable or could be made
operational without substantial investment. The use of
the existing High Court would incur the least
expenditure (estimated at $1.5 million); but would
considerably disrupt the ordinary schedule of the Court
and eventually bring it to a halt. Since it is located in
central Freetown, the use of the High Court would
pose, in addition, serious security risks. The use of the
Conference Centre, the most secure site visited, would
require large-scale renovation, estimated at $5.8
million. The Presidential Lodge was ruled out on
security grounds.
61. In the light of the above, the team has considered
the option of constructing a prefabricated, selfcontained compound on government land. This option
would have the advantage of an easy expansion paced
with the growth of the Special Court, a salvage value at
the completion of the activities of the Court, the
prospect of a donation in kind and construction at no
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rental costs. The estimated cost of this option is $2.9
million.
62. The two detention facilities visited by the team
were found to be inadequate in their current state. The
Central Prison (Pademba Road Prison) was ruled out
for lack of space and security reasons. The New
England Prison would be a possible option at an
estimated renovation cost of $600,000.
63. The estimated cost requirements of personnel and
premises set out in the present report cover the two
most significant components of its prospective budget
for the first operational stage. Not included in the
present report are the general operational costs of the
Special Court and of the detention facilities; costs of
prosecutorial and investigative activities; conference
services, including the employment of court translators
from and into English, Krio and other tribal languages;
and defence counsel, to name but a few.

B. Expertise and advice from the two
International Tribunals
64. The kind of advice and expertise which the two
International Tribunals may be expected to share with
the Special Court for Sierra Leone could take the form
of any or all of the following: consultations among
judges of both jurisdictions on matters of mutual
interest; training of prosecutors, investigators and
administrative support staff of the Special Court in The
Hague, Kigali and Arusha, and training of such
personnel on the spot by a team of prosecutors,
investigators and administrators from both Tribunals;
advice on the requirements for a Court library and
assistance in its establishment, and sharing of
information, documents, judgements and other relevant
legal material on a continuous basis.
65. Both International Tribunals have expressed
willingness to share their experience in all of these
respects with the Special Court. They have accordingly
offered to convene regular meetings with the judges of
the Special Court to assist in adopting and formulating
Rules of Procedure based on experience acquired in the
practice of both Tribunals; to train personnel of the
Special Court in The Hague and Arusha to enable them
to acquire practical knowledge of the operation of an
international tribunal; and when necessary, to
temporarily deploy experienced staff, including a
librarian, to the Special Court. In addition, the
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International Tribunal for the Former Yugoslavia has
offered to provide to the Special Court legal material in
the form of CD-ROMs containing motions, decisions,
judgements, court orders and the like. The transmission
of such material to the Special Court in the period
pending the establishment of a full-fledged library
would be of great assistance.

C. Support and technical assistance from

UNAMSIL
66. The support and technical assistance of
UNAMSIL
in
providing
security,
logistics,
administrative support and temporary accommodation
would be necessary in the first operational phase of the
Special Court. In the precarious security situation now
prevailing in Sierra Leone and given the state of the
national security forces, UNAMSIL represents the only
credible force capable of providing adequate security
to the personnel and the premises of the Special Court.
The specificities of the security measures required
would have to be elaborated by the United Nations, the
Government of Sierra Leone and UNAMSIL, it being
understood, however, that any such additional tasks
entrusted to UNAMSIL would have to be approved by
the Security Council and reflected in a revised mandate
with a commensurate increase in financial, staff and
other resources.
67. UNAMSIL's administrative support could be
provided in the areas of finance, personnel and
procurement. Utilizing the existing administrative
support in UNAMSIL, including, when feasible, shared
facilities and communication systems, would greatly
facilitate the start-up phase of the Special Court and
reduce the overall resource requirements. In that
connection, limited space at the headquarters of
UNAMSIL could be made available for the temporary
accommodation of the Office of the Prosecutor,
pending the establishment or refurbishment of a site for
the duration of the Special Court.

VIII. Financial mechanism of the
Special Court
68. In paragraph 8 (c) of resolution 1315 (2000), the
Security Council requested the Secretary-General to
include recommendations on "the amount of voluntary
contributions, as appropriate, of funds, equipment and
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services to the special court, including through the
offer of expert personnel that may be needed from
States, intergovernmental organizations and nongovernmental organizations". It would thus seem that
the intention of the Council is that a Special Court for
Sierra Leone would be financed from voluntary
contributions. Implicit in the Security Council
resolution, therefore, given the paucity of resources
available to the Government of Sierra Leone, was the
intention that most if not all operational costs of the
Special Court would be borne by States Members of
the Organization in the form
of voluntary
contributions.
69. The experience gained in the operation of the two
ad hoc International Tribunals provides an indication of
the scope, costs and long-term duration of the judicial
activities of an international jurisdiction of this kind.
While the Special Court differs from the two Tribunals
in its nature and legal status, the similarity in the kind
of crimes committed, the temporal, territorial and
personal scope of jurisdiction, the number of accused,
the organizational structure of the Court and the Rules
of Procedure and Evidence suggest a similar scope and
duration of operation and a similar need for a viable
and sustainable financial mechanism.
70. A financial mechanism based entirely on
voluntary contributions will not provide the assured
and continuous source of funding which would be
required to appoint the judges, the Prosecutor and the
Registrar, to contract the services of all administrative
and support staff and to purchase the necessary
equipment. The risks associated with the establishment
of an operation of this kind with insufficient funds, or
without long-term assurances of continuous availability
of funds, are very high, in terms of both moral
responsibility and loss of credibility of the
Organization, and its exposure to legal liability. In
entering into contractual commitments which the
Special Court and, vicariously, the Organization might
not be able to honour, the United Nations would expose
itself to unlimited third-party liability. A special court
based on voluntary contributions would be neither
viable nor sustainable.
71. In my view, the only realistic solution is
financing through assessed contributions. This would
produce a viable and sustainable financial mechanism
affording secure and continuous funding. It is
understood, however, that the financing of the Special
Court through assessed contributions of the Member

States would for all practical purposes transform a
treaty-based court into a United Nations organ
governed in its financial and administrative activities
by the relevant United Nations financial and staff
regulations and rules.
72. The Security Council may wish to consider an
alternative solution, based on the concept of a "national
jurisdiction" with international assistance, which would
rely on the existing - however inadequate - Sierra
Leonean court system, both in terms of premises (for
the Court and the detention facilities) and
administrative support. The judges, prosecutors,
investigators and administrative support staff would be
contributed by interested States. The legal basis for the
special "national" court would be a national law,
patterned on the Statute as agreed between the United
Nations and the Government of Sierra Leone (the
international crimes being automatically incorporated
into the Sierra Leonean common-law system). Since
the mandate of the Secretary-General is to recommend
measures consistent with resolution 1315 (2000), the
present report does not elaborate further on this
alternative other than to merely note its existence.

IX. Conclusion
73. At the request of the Security Council, the present
report sets out the legal framework and practical
arrangements for the establishment of a Special Court
for Sierra Leone. It describes the requirements of the
Special Court in terms of funds, personnel and services
and underscores the acute need for a viable financial
mechanism to sustain it for the duration of its lifespan.
It concludes that assessed contributions is the only
viable and sustainable financial mechanism of the
Special Court.
74. As the Security Council itself has recognized, in
the past circumstances of Sierra Leone, a credible
system of justice and accountability for the very
serious crimes committed there would end impunity
and would contribute to the process of national
reconciliation and to the restoration and maintenance
of peace in that country. In reviewing the present report
and considering what further action must be taken, the
Council should bear in mind the expectations that have
been created and the state of urgency that permeates all
discussions of the problem of impunity in Sierra Leone.
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Notes
I

8

At the request of the Government, reference in the
Statute and the Agreement to "Sierra Leonean judges"
was replaced by "judges appointed by the Government
of Sierra Leone". This would alJow the Government
flexibility of choice between Sierra Leonean and nonSierra Leonean nationals and broaden the range of
potential candidates from within and outside Sierra
Leone.

2

In the case of the Tribunals for the Former Yugoslavia
and for Rwanda, the non-inclusion in any position of
nationals of the country most directly affected was
considered a condition for the impartiality, objectivity
and neutrality of the Tribunal.

3

This method may not be advisable, since the Court
would be manned by a substantial number of staff and
financed through voluntary contributions in the amount
of milJions of dolJars every year.

4

Article 6, paragraph 5, of the 1977 Protocol II
Additional to the Geneva Conventions and Relating to
the Protection of Non-international Armed Conflicts
provides that:
"At the end of hostilities, the authorities in
power shalJ endeavour to grant the broadest
possible amnesty to persons who have participated
in the armed conflict, or those deprived of their
liberty for reasons related to the armed conflict,
whether they are interned or detained."

14

5

The jurisdiction of the national courts of Sierra Leone is
not limited by the Statute, except in cases where they
have to defer to the Special Court.

6

While there is no international law standard for the
minimum age for criminal responsibility, the ICC Statute
excludes from the jurisdiction of the Court persons under
the age of 18. In so doing, however, it was not the
intention of its drafters to establish, in general, a
minimum age for individual criminal responsibility.
Premised on the notion of complementarity between
national courts and ICC, it was intended that persons
under 18 presumed responsible for the crimes for which
the ICC had jurisdiction would be brought before their
national courts, if the national law in question provides
for such jurisdiction over minors.

7

The Appeals Chamber of the International Tribunal for
the Former Yugoslavia has so far disposed of a total of
5 appeals from judgements and 44 interlocutory appeals;
and the Appeals Chamber of the Rwanda Tribunal of
only I judgement on the merits with 28 interlocutory
appeals.

9

Letter addressed to Mr. Hans Corell, Under-SecretaryGeneral, The Legal Counsel, from Judge Claude Jorda,
President of the International Criminal Tribunal for the
Former Yugoslavia, dated 29 August 2000.
Article 10 of the Agreement between the United Nations
and the Government endows the Special Court with a
treaty-making power "to enter into agreements with
States as may be necessary for the exercise of its
functions and for the operation of the Court".

10

Criteria for the choice of the seat of the Rwanda
Tribunal were drawn up by the Security Council in its
resolution 955 (1994). The Security Council decided that
the seat of the International Tribunal shall be determined
by the Council "having regard to considerations of
justice and fairness as welJ as administrative efficiency,
including access to witnesses, and economy".

\I

It is important to stress that this estimate should be

regarded as an ilJustration of a possible scenario. Not
until the Registrar and the Prosecutor are in place wilJ it
be possible to make detailed and precise estimates.
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Annex
Agreement between the United Nations and the
Government of Sierra Leone on the Establishment of
a Special Court for Sierra Leone
Whereas the Security Council, in its resolution 1315 (2000) of 14 August
2000, expressed deep concern at the very serious crimes committed within the
territory of Sierra Leone against the people of Sierra Leone and United Nations and
associated personnel and at the prevailing situation of impunity;
Whereas by the said resolution, the Security Council requested the SecretaryGeneral to negotiate an agreement with the Government of Sierra Leone to create an
independent special court to prosecute persons who bear the greatest responsibility
for the commission of serious violations of international humanitarian law and
crimes committed under Sierra Leonean law;
Whereas the Secretary-General of the United Nations (hereinafter "the
Secretary-General") and the Government of Sierra Leone (hereinafter "the
Government") have held such negotiations for the establishment of a Special Court
for Sierra Leone (hereinafter "the Special Court");
Now therefore the United Nations and the Government of Sierra Leone have agreed
as follows:
Article 1
Establishment of the Special Court
I.
There is hereby established a Special Court for Sierra Leone to prosecute
persons most responsible for serious violations of international humanitarian law
and Sierra Leonean law committed in the territory of Sierra Leone since 30
November 1996.
2.
The Special Court shall function in accordance with the Statute of the Special
Court for Sierra Leone. The Statute is annexed to this Agreement and forms an
integral part thereof.
Article 2
Composition of the Special Court and appointment of judges
I.
The Special Court shall be composed of two Trial Chambers and an Appeals
Chamber.
2.
The Chambers shall be composed of eleven independent judges who shall
serve as follows:
(a) Three judges shall serve in each of the Trial Chambers, of whom one
shall be appointed by the Government of Sierra Leone, and two judges appointed by
the Secretary-General upon nominations forwarded by States, and in particular the
member States of the Economic Community of West African States and the
Commonwealth, at the invitation of the Secretary-General;
(b) Five judges shall serve in the Appeals Chamber, of whom two shall be
appointed by the Government of Sierra Leone and three judges shall be appointed by
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the Secretary-General upon nominations forwarded by States, and in particular the
member States of the Economic Community of West African States and the
Commonwealth, at the invitation of the Secretary-General.
3.
The Government of Sierra Leone and the Secretary-General shall consult on
the appointment of judges.
4.
Judges shall be appointed for a four-year term and shall be eligible for
reappointment.
S.
In addition to the judges sitting in the Chambers and present at every stage of
the proceedings, the presiding judge of a Trial Chamber or the Appeals Chamber
shall designate an alternate judge appointed by either the Government of Sierra
Leone or the Secretary-General to be present at each stage of the trial and to replace
a judge if that judge is unable to continue sitting.

Article 3
Appointment of a Prosecutor and a Deputy Prosecutor
I.
The Secretary-General, after consultation with the Government of Sierra
Leone, shall appoint a Prosecutor for a four-year term. The Prosecutor shall be
eligible for reappointment.
2.
The Government of Sierra Leone, in consultation with the Secretary-General
and the Prosecutor, shall appoint a Sierra Leonean Deputy Prosecutor to assist the
Prosecutor in the conduct of the investigations and prosecutions.
3.
The Prosecutor and the Deputy Prosecutor shall be of high moral character and
possess the highest level of professional competence and extensive experience in the
conduct of investigations and prosecution of criminal cases. The Prosecutor and the
Deputy Prosecutor shall be independent in the performance of their functions and
shall not accept or seek instructions from any Government or any other source.
4.
The Prosecutor shall be assisted by such Sierra Leonean and international staff
as may be required to perform the functions assigned to him or her effectively and
efficiently.

Article 4
Appointment of a Registrar
I.
The Secretary-General, in consultation with the President of the Special Court,
shall appoint a Registrar who shall be responsible for the servicing of the Chambers
and the Office of the Prosecutor, and for the recruitment and administration of all
support staff. He or she shall also administer the financial and staff resources of the
Special Court.
2.
The Registrar shall be a staff member of the United Nations. He or she shall
serve a four-year term and shall be eligible for reappointment.

Article 5
Premises
The Government shall provide the premises for the Special Court and such
utilities, facilities and other services as may be necessary for its operation.
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Article 6
Expenses of the Special Court"
The expenses of the Special Court shall ...

Article 7
Inviolability of premises, archives and all other documents
I.
The premises of the Special Court shall be inviolable. The competent
authorities shall take whatever action may be necessary to ensure that the Special
Court shall not be dispossessed of all or any part of the premises of the Court
without its express consent.
The property, funds and assets of the Special Court, wherever located and by
2.
whomsoever held, shall be immune from search, seizure, requisition, confiscation,
expropriation and any other form of interference, whether by executive,
administrative, judicial or legislative action.
The archives of the Court, and in general all documents and materials made
3.
available, belonging to or used by it, wherever located and by whomsoever held,
shall be inviolable.

Article 8
Funds, assets and other property
1.
The Special Court, its funds, assets and other property, wherever located and
by whomsoever held, shall enjoy immunity from every form of legal process, except
insofar as in any particular case the Court has expressly waived its immunity. It is
understood, however, that no waiver of immunity shall extend to any measure of
execution.
Without being restricted by financial controls, regulations or moratoriums of
2.
any kind, the Special Court:
(a) May hold and use funds, gold or negotiable instruments of any kind and
maintain and operate accounts in any currency and convert any currency held by it
into any other currency;
(b) Shall be free to transfer its funds, gold or currency from one country to
another, or within Sierra Leone, to the United Nations or any other agency.

Article 9
Seat of the Special Court
The Special Court shall have its seat in Sierra Leone. The Court may meet
away from its seat if it considers it necessary for the efficient exercise of its
functions, and may be relocated outside Sierra Leone, if circumstances so require,
and subject to the conclusion of a Headquarters Agreement between the SecretaryGeneral of the United Nations and the Government of Sierra Leone, on the one
hand, and the Government of the alternative seat, on the other.

a

The formulation of this article is dependent on a decision on the financial mechanism of the
Special Court.
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Article 10
Juridical capacity

The Special Court shall possess the juridical capacity necessary to:
(a)

Contract;

(b)

Acquire and dispose of movable and immovable property;

(c)

Institute legal proceedings;

(d) Enter into agreements with States as may be necessary for the exercise of
its functions and for the operation of the Court.
Article 11
Privileges and immunities of the judges, the Prosecutor and the Registrar

I.
The judges, the Prosecutor and the Registrar, together with their families
forming part of their household, shall enjoy the privileges and immunities,
exemptions and facilities accorded to diplomatic agents in accordance with the 1961
Vienna Convention on Diplomatic Relations. They shall, in particular, enjoy:
(a)

Personal inviolability, including immunity from arrest or detention;

(b) Immunity from criminal, civil
conformity with the Vienna Convention;
(c)

and

administrative jurisdiction

in

Inviolability for all papers and documents;

(d) Exemption, as appropriate, from immigration restrictions and other alien
registrations;
(e) The same immunities and facilities in respect of their personal baggage
as are accorded to diplomatic agents by the Vienna Convention;
(f)
Exemption from taxation in Sierra Leone on their salaries, emoluments
and allowances.

2.
Privileges and immunities are accorded to the judges, the Prosecutor and the
Registrar in the interest of the Special Court and not for the personal benefit of the
individuals themselves. The right and the duty to waive the immunity, in any case
where it can be waived without prejudice to the purpose for which it is accorded,
shall lie with the Secretary-General, in consultation with the President.
Article 12
Privileges and immunities of international and Sierra Leonean personnel

I.
Sierra Leonean and international personnel of the Special Court shall be
accorded:
(a) Immunity from legal process in respect of words spoken or written and
all acts performed by them in their official capacity. Such immunity shall continue
to be accorded after termination of employment with the Special Court;
(b)

Immunity from taxation on salaries, allowances and emoluments paid to

them.
2.
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(a)

Immunity from immigration restriction;

(b) The right to import free of duties and taxes, except for payment for
services, their furniture and effects at the time of first taking up their official duties
in Sierra Leone.
3.
The privileges and immunities are granted to the officials of the Special Court
in the interest of the Court and not for their personal benefit. The right and the duty
to waive the immunity in any particular case where it can be waived without
prejudice to the purpose for which it is accorded shall lie with the Registrar of the
Court.

Article 13
Counsel
I.
The Government shall ensure that the counsel of a suspect or an accused who
has been admitted as such by the Special Court shall not be subjected to any
measure which may affect the free and independent exercise of his or her functions.
2.

In particular, the counsel shall be accorded:

(a)
baggage;

Immunity from personal arrest or detention and from seizure of personal

(b) Inviolability of all documents relating to the exercise of his or her
functions as a counsel of a suspect or accused;
(c) Immunity from criminal or civil jurisdiction in respect of words spoken
or written and acts performed in his or her capacity as counsel. Such immunity shall
continue to be accorded after termination of his or her functions as a counsel of a
suspect or accused.

Article 14
Witnesses and experts
Witnesses and experts appearing from outside Sierra Leone on a summons or a
request of the judges or the Prosecutor shall not be prosecuted, detained or subjected
to any restriction on their liberty by the Sierra Leonean authorities. They shall not
be subjected to any measure which may affect the free and independent exercise of
their functions.

Article 15
Security, safety and protection of persons referred to in this Agreement
Recognizing the responsibility of the Government under international law to
ensure the security, safety and protection of persons referred to in this Agreement
and its present incapacity to do so pending the restructuring and rebuilding of its
security forces, it is agreed that the United Nations Mission in Sierra Leone shall
provide the necessary security to premises and personnel of the Special Court,
subject to an appropriate mandate by the Security Council and within its
capabilities.
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Article 16
Cooperation with the Special Court
I.
The Government shall cooperate with all organs of the Special Court at all
stages of the proceedings. It shall, in particular, facilitate access to the Prosecutor to
sites, persons and relevant documents required for the investigation.
2.
The Government shall comply without undue delay with any request for
assistance by the Special Court or an order issued by the Chambers, including, but
not limited to:
(a)

Identification and.location of persons;

(b)

Service of documents;

(c)

Arrest or detention of persons;

(d)

Transfer of an indictee to the Court.

Article 17
Working language
The official working language of the Special Court shall be English.

Article 18
Practical arrangements
I.
With a view to achieving efficiency and cost-effectiveness in the operation of
the Special Court, a phased-in approach shall be adopted for its establishment in
accordance with the chronological order of the legal process.
In the first phase of the operation of the Special Court, judges, the Prosecutor
2.
and the Registrar will be appointed along with investigative and prosecutorial staff.
The process of investigations and prosecutions and the trial process of those already
in custody shall then be initiated. While the judges of the Appeals Chamber shall
serve whenever the Appeals Chamber is seized of a matter, they shall take office
shortly before the trial process has been completed.

Article 19
Settlement of disputes
Any dispute between the Parties concerning the interpretation or application of
this Agreement shall be settled by negotiation, or by any other mutually agreed-upon
mode of settlement.

Article 20
Entry into force
The present Agreement shall enter into force on the day after both Parties have
notified each other in writing that the legal instruments for entry into force have
been complied with.
DONE at [place] on [day, month] 2000 in two copies in the English language.
For the United Nations
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Enclosure
Statute of the Special Court for Sierra Leone
Having been established by an Agreement between the United Nations and the
Government of Sierra Leone pursuant to Security Council resolution 1315 (2000) of
14 August 2000, the Special Court for Sierra Leone (hereinafter "the Special Court")
shall function in accordance with the provisions of the present Statute.

Article 1
Competence of the Special Court
The Special Court shall have the power to prosecute persons most responsible
for serious violations of international humanitarian law and Sierra Leonean law
committed in the territory of Sierra Leone since 30 November 1996.

Article 2
Crimes against humanity
The Special Court shall have the power to prosecute persons who committed
the following crimes as part of a widespread or systematic attack against any
civilian population:
(a)

Murder;

(b)

Extermination;

(c)

Enslavement;

(d)

Deportation;

(e)

Imprisonment;

(t)

Torture;

(g) Rape, sexual slavery, enforced prostitution, forced pregnancy and any
other form of sexual violence;
(h)

Persecution on political, racial, ethnic or religious grounds;

(i)

Other inhumane acts.

Article 3
Violations of article 3 common to the Geneva Conventions and of Additional
Protocol II
The Special Court shall have the power to prosecute persons who committed or
ordered the commission of serious violations of article 3 common to the Geneva
Conventions of 12 August 1949 for the Protection of War Victims, and of Additional
Protocol II thereto of 8 June 1977. These violations shall include:
(a) Violence to life, health and physical or mental well-being of persons, in
particular murder as well as cruel treatment such as torture, mutilation or any form
of corporal punishment;
(b)

Collective punishments;

(c)

Taking of hostages;
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(d)

Acts of terrorism;

(e) Outrages upon personal dignity, in particular humiliating and degrading
treatment, rape, enforced prostitution and any form of indecent assault;
(f)

Pillage;

(g) The passing of sentences and the carrying out of executions without
previous judgement pronounced by a regularly constituted court, affording all the
judicial guarantees which are recognized as indispensable by civilized peoples;
(h)

Threats to commit any of the foregoing acts.

Article 4
Other serious violations of international humanitarian law
The Special Court shall have the power to prosecute persons who committed
the following serious violations of international humanitarian law:
(a) Intentionally directing attacks against the civilian population as such or
against individual civilians not taking direct part in hostilities;
(b) Intentionally directing attacks against personnel, installations, material,
units or vehicles involved in a humanitarian assistance or peacekeeping mission in
accordance with the Charter of the United Nations, as long as they are entitled to the
protection given to civilians or civilian objects under the international law of armed
conflict;
(c) Abduction and forced recruitment of children under the age of 15 years
into armed forces or groups for the purpose of using them to participate actively in
hostilities.
Article 5
Crimes under Sierra Leonean law
The Special Court shall have the power to prosecute persons who have
committed the following crimes under Sierra Leonean law:
(a) Offences relating to the abuse of girls under the Prevention of Cruelty to
Children Act, 1926 (Cap. 31):
(i)

Abusing a girl under 13 years of age, contrary to section 6;

(ii)

Abusing a girl between 13 and 14 years of age, contrary to section 7;

(iii) Abduction of a girl for immoral purposes, contrary to section 12.
(b) Offences relating to the wanton destruction of property under the
Malicious Damage Act, 1861:
(i)

Setting fire to dwelling-houses, any person being therein to section 2;

(ii)

Setting fire to public buildings, contrary to sections 5 and 6;

(iii) Setting fire to other buildings, contrary to section 6.
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Article 6
Individual criminal responsibility
I.
A person who planned, instigated, ordered, committed or otherwise aided and
abetted in the planning, preparation or execution of a crime referred to in articles 2
to 4 of the present Statute shall be individually responsible for the crime.
2.
The official position of any accused persons, whether as Head of State or
Government or as a responsible government official, shall not relieve such person of
criminal responsibility nor mitigate punishment.
3.
The fact that any of the acts referred to in articles 2 to 4 of the present Statute
was committed by a subordinate does not relieve his or her superior of criminal
responsibility if he or she knew or had reason to know that the subordinate was
about to commit such acts or had done so and the superior had failed to take the
necessary and reasonable measures to prevent such acts or to punish the perpetrators
thereof.
4.
The fact that an accused person acted pursuant to an order of a Government or
of a superior shall not relieve him or her of criminal responsibility, but may be
considered in mitigation of punishment if the Special Court determines that justice
so requires.
5.
Individual criminal responsibility for the crimes referred to in article 5 shall be
determined in accordance with the respective laws of Sierra Leone.

Article 7
Jurisdiction over persons of 15 years of age
I.
The Special Court shall have jurisdiction over persons who were 15 years of
age at the time of the alleged commission of the crime.
2.
At all stages of the proceedings, including investigation, prosecution and
adjudication, an accused below the age of 18 (hereinafter "a juvenile offender")
shall be treated with dignity and a sense of worth, taking into account his or her
young age and the desirability of promoting his or her rehabilitation, reintegration
into and assumption of a constructive role in society.
3.

In a trial ofajuvenile offender, the Special Court shall:

(a) Consider, as a priority, the release of the juvenile, unless his or her safety
and security requires that the juvenile offender be placed under close supervision or
in a remand home; detention pending trial shall be used as a measure of last resort;
(b) Constitute a "Juvenile Chamber" composed of at least one sitting judge
and one alternate judge possessing the required qualifications and experience In
juvenile justice;
(c)

Order the separation of his or her trial, if jointly accused with adults;

(d) Provide the juvenile with the legal, social and any other assistance in the
preparation and presentation of his or her defence, including the participation in
legal proceedings of the juvenile offender's parent or legal guardian;
(e) Provide protective measures to ensure the privacy of the juvenile; such
measures shall include, but not be limited to, the protection of the juvenile's
identity, or the conduct of in camera proceedings;
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(f) In the disposition of his or her case, order any of the following: care
guidance and supervision orders, community service orders, counselling, foster care,
correctional, educational and vocational training programmes, approved schools
and, as appropriate, any programmes of disarmament, demobilization and
reintegration or programmes of child protection agencies.

Article 8
Concurrent jurisdiction
I.
The Special Court and the national courts of Sierra Leone shall have
concurrent jurisdiction.
2.
The Special Court shall have primacy over the national courts of Sierra Leone.
At any stage of the procedure, the Special Court may formally request a national
court to defer to its competence in accordance with the present Statute and the Rules
of Procedure and Evidence.
Article 9
Non his in idem
I.
No person shaH be tried before a national court of Sierra Leone for acts for
which he or she has already been tried by the Special Court.
2.
A person who has been tried by a national court for the acts referred to in
articles 2 and 4 of the present Statute may be subsequently tried by the Special
Court if:
(a) The act for which he or she was tried was characterized as an ordinary
crime; or
(b) The national court proceedings were not impartial or independent, were
designed to shield the accused from international criminal responsibility or the case
was not diligently prosecuted.
3.
In considering the penalty to be imposed on a person convicted of a crime
under the present Statute, the Special Court shaH take into account the extent to
which any penalty imposed by a national court on the same person for the same act
has already been served.
Article 10
Amnesty
An amnesty granted to any person falling within the jurisdiction of the Special
Court in respect of the crim,~s referred to in articles 2 to 4 of the present Statute
shall not be a bar to prosecution.
Article 11
Organization of the Special Court
The Special Court shall consist of the following organs:
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(a)

The Chambers, comprising two Trial Chambers and an Appeals Chamber;

(b)

The Prosecutor; and

(c)

The Registry.
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Article 12
Composition of the Chambers
I.
The Chambers shall be composed of eleven independent judges, who shall
serve as follows:
(a) Three judges sha.11 serve in each of the Trial Chambers, of whom one
shall be a judge appointed by the Government of Sierra Leone, and two judges
appointed by the Secretary-General of the United Nations (hereinafter "the
Secretary-General");
(b) Five judges shall serve in the Appeals Chamber, of whom two shall be
judges appointed by the Government of Sierra Leone, and three judges appointed by
the Secretary-General.
2.
Each judge shall serve only in the Chamber to which he or she has been
appointed.
3.
The judges of the Appeals Chamber and the judges of the Trial Chambers,
respectively, shall elect a presiding judge who shall conduct the proceedings in the
Chamber to which he or she was elected. The presiding judge of the Appeals
Chamber shall be the Presid(~nt of the Special Court.
4.
In addition to the judgl~s sitting in the Chambers and present at every stage of
the proceedings, the presiding judge of a Trial Chamber or the Appeals Chamber
shall designate an alternate judge appointed by either the Government of Sierra
Leone or the Secretary-General, to be present at each stage of the trial, and to
replace a judge, if that judge is unable to continue sitting.

Article 13
Qualification and appointment of judges
I.
The judges shall be persons of high moral character, impartiality and integrity
who possess the qualifications required in their respective countries for appointment
to the highest judicial offices. They shall be independent in the performance of their
functions, and shall not accept or seek instructions from any Government or any
other source.
2.
In the overall composition of the Chambers, due account shall be taken of the
experience of the judges in international law, including international humanitarian
law and human rights law, criminal law and juvenile justice.
3.
The judges shall be appointed for a four-year period and shall be eligible for
reappointment.

Article 14
Rules of Procedure and Evidence
I.
The Rules of Procedure and Evidence of the International Criminal Tribunal
for Rwanda obtaining at the time of the establishment of the Special Court shall be
applicable mutatis mutandis to the conduct of the legal proceedings before the
Special Court.
2.
The judges of the Special Court as a whole may amend the Rules of Procedure
and Evidence or adopt additional rules where the applicable Rules do not, or do not

25

5/2000/915

adequately, provide for a specific situation. In so doing, they may be guided, as
appropriate, by the Criminal Procedure Act, 1965, of Sierra Leone.

Article 15
The Prosecutor
I.
The Prosecutor shall be responsible for the investigation and prosecution of
persons most responsible for serious violations of international humanitarian law
and crimes under Sierra L~:onean law committed in the territory of Sierra Leone
since 30 November 1996. The Prosecutor shall act independently as a separate organ
of the Special Court. He or she shall not seek or receive instructions from any
Government or from any other source.
2.
The Office of the Prosecutor shall have the power to question suspects, victims
and witnesses, to collect evidence and to conduct on-site investigations. In carrying
out these tasks, the Proseeutor shall, as appropriate, be assisted by the Sierra
Leonean authorities concern~d.
3.
The
term and
character
extensive
cases.

Prosecutor shall be appointed by the Secretary-General for a four-year
shall be eligible for reappointment. He or she shall be of high moral
and possess the highest level of professional competence and have
experience in the conduct of investigations and prosecution of criminal

4.
The Prosecutor shall be assisted by a Sierra Leonean Deputy Prosecutor, and
by such other Sierra Leonean and international staff as may be required to perform
the functions assigned to him or her effectively and efficiently. Given the nature of
the crimes committed and the particular sensitivities of girls, young women and
children victims of rape, sexual assault, abduction and slavery of all kinds, due
consideration should be given in the appointment of staff to the employment of
prosecutors and investigators experienced in gender-related crimes and juvenile
justice.
5.
In the prosecution of juvenile offenders, the Prosecutor shall ensure that the
child-rehabilitation programme is not placed at risk and that, where appropriate,
resort should be had to alternative truth and reconciliation mechanisms, to the extent
of their availability.

Article 16
The Registry
I.
The Registry shall be responsible for the administration and servicing of the
Special Court.
2.
The Registry shall consist of a Registrar and such other staff as may be
required.
3.
The Registrar shall be appointed by the Secretary-General after consultation
with the President of the Special Court and shall be a staff member of the United
Nations. He or she shall serve for a four-year term and be eligible for
reappointment.
4.
The Registrar shall set up a Victims and Witnesses Unit within the Registry.
This Unit shall provide, in consultation with the Office of the Prosecutor, protective
measures and security arrangements, counselling and other appropriate assistance

26

5/2000/915

for witnesses, victims who appear before the Court and others who are at risk on
account of testimony given by such witnesses. The Unit personnel shall include
experts in trauma, including trauma related to crimes of sexual violence and
violence against children.

Article 17
Rights of the accused
I.

All accused shall be equal before the Special Court.

2.
The accused shall be entitled to a fair and public hearing, subject to measures
ordered by the Special Court for the protection of victims and witnesses.
3.
The accused shall be presumed innocent until proved guilty according to the
provisions of the present Statute.
4.
In the determination of any charge against the accused pursuant to the present
Statute, he or she shall be entitled to the following minimum guarantees, in full
equality:
(a) To be informed promptly and in detail in a language which he or she
understands of the nature and cause of the charge against him or her;
(b) To have adequate time and facilities for the preparation of his or her
defence and to communicate with counsel of his or her own choosing;
(c)

To be tried without undue delay;

(d) To be tried in hi:> or her presence, and to defend himself or herself in
person or through legal assistance of his or her own choosing; to be informed, if he
or she does not have legal assistance, of this right; and to have legal assistance
assigned to him or her, in any case where the interests of justice so require, and
without payment by him or her in any such case if he or she does not have sufficient
means to pay for it;
(e) To examine, or have examined, the witnesses against him or her and to
obtain the attendance and examination of witnesses on his or her behalf under the
same conditions as witnesses against him or her;
(f) To have the free assistance of an interpreter if he or she cannot
understand or speak the language used in the Special Court;

(g)

Not to be compel. led to testify against himself or herself or to confess

guilt.

Article 18
Judgement
The judgement shall be rendered by a majority of the judges of the Trial
Chamber or of the Appeals Chamber, and shall be delivered in public. It shall be
accompanied by a reasoned opinion in writing, to which separate or dissenting
opinions may be appended.
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Article 19
Penalties
1.
The Trial Chamber shall impose upon a convicted person, other than a juvenile
offender, imprisonment for a specified number of years. In determining the terms of
imprisonment, the Trial Chamber shall, as appropriate, have recourse to the practice
regarding prison sentences in the International Criminal Tribunal for Rwanda and
the national courts of Sierra Leone.
2.
In imposing the sentences, the Trial Chamber should take into account such
factors as the gravity of the offence and the individual circumstances of the
convicted person.
3.
In addition to imprisonment, the Trial Chamber may order the forfeiture of the
property, proceeds and any assets acquired unlawfully or by criminal conduct, and
their return to their rightful owner or to the State of Sierra Leone.

Article 20
Appellate proceedings
1.
The Appeals Chamber shall hear appeals from persons convicted by a Trial
Chamber or from the Prosecutor on the following grounds:
(a)

A procedural error;

(b)

An error on a question of law invalidating the decision;

(c)

An error of fact which has occasioned a miscarriage of justice.

2.
The Appeals Chamber may affirm, reverse or revise the decisions taken by the
Trial Chamber.
3.
The judges of the Appeals Chamber of the Special Court shall be guided by the
decisions of the Appeals Chamber of the International Tribunals for the Former
Yugoslavia and for Rwanda. In the interpretation and application of the laws of
Sierra Leone, they shall be guided by the decisions of the Supreme Court of Sierra
Leone.

Article 21
Review proceedings
1.
Where a new fact has been discovered which was not known at the time of the
proceedings before the Trial Chamber or the Appeals Chamber and which could
have been a decisive factor in reaching the decision, the convicted person or the
Prosecutor may submit an application for review of the judgement.
2.
An application for review shall be submitted to the Appeals Chamber. The
Appeals Chamber may reject the application if it considers it to be unfounded. If it
determines that the applicatIOn is meritorious, it may, as appropriate:
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(a)

Reconvene the Trial Chamber;

(b)

Retain jurisdiction over the matter.
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Article 22
Enforcement of sentences
I.
Imprisonment shall b(: served in Sierra Leone. If circumstances so require,
imprisonment may also be served in any of the States which have concluded with
the International Criminal Tribunal for Rwanda or the International Tribunal for the
Former Yugoslavia an agreement for the enforcement of sentences, and which have
indicated to the Registrar of the Special Court their willingness to accept convicted
persons. The Special Court may conclude similar agreements for the enforcement of
sentences with other States.
2.
Conditions of imprisonment, whether in Sierra Leone or in a third State, shall
be governed by the law of the State of enforcement subject to the supervision of the
Special Court. The State of enforcement shall be bound by the duration of the
sentence, subject to article 23 of the present Statute.
Article 23
Pardon or commutation of :sentences
If, pursuant to the applicable law of the State in which the convicted person is
imprisoned, he or she is eligible for pardon or commutation of sentence, the State
concerned shall notify the Special Court accordingly. There shall only be pardon or
commutation of sentence if the President of the Special Court, in consultation with
the judges, so decides on the basis of the interests of justice and the general
principles of law.

Article 24
Working language
The working language of the Special Court shall be English.
Article 25
Annual report
The President of the Special Court shall submit an annual report on the
operation and activities of thl~ Court to the Secretary-General and to the Government
of Sierra Leone.
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ANNEX 3

United Nations

Security Council

SI2000/992
Distr.: General
16 October 2000
Original: English

Report of the Security Council mission to Sierra Leone
I. Introduction
I.
By his letter dated 20 September 2000 (S/2000/886), the President of the
Security Council informed the Secretary-General that the Council had decided to
send a mission to Sierra Leone from 7 to 14 October. The terms of reference of the
mission are annexed to that letter.

2.
Following consultations among the members of the Security Council, it was
decided that the composition of the mission would be as follows:
United Kingdom of Great Britain and Northern Ireland (Ambassador Jeremy
Greenstock, head of mission)
Bangladesh (Ambassador Anwarul Karim Chowdhury, Chairman of the
Security Council Committee establ.ished pursuant to resolution 1132 (1997)
concerning Sierra Leone)
Canada (Ambassador Paul Heinbecker)
China (Ambassador Wang Yingfan)
France (Ambassador Yves Doutriau,")
Jamaica (Ambassador Patricia Durrant)
Mali (Ambassador Moctar Ouane)
Netherlands (Ambassador Peter van Walsum)
Russian Federation (Ambassador Andrei Granovsky)
Ukraine (Ambassador Volodymyr Yd'chenko)
United States of America (Ambassador James B. Cunningham)

II. Activities of the mission
3.
Prior to the departure of the mission, the Security Council met informally with
United Nations agencies, non-governmental organizations and representatives of
Member States contributing military or civilian police personnel to the United
Nations Mission in Sierra Leone (UNAMSIL). The purpose of these meetings was
to hear a broad range of views on the situation in Sierra Leone and in the subregion.
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Members of the Council also received briefings on the military and security
situation in Sierra Leone as well as on the programme for disarmament,
demobilization and reintegration. The United Nations High Commissioner for
Human Rights and the United Nations High Commissioner for Refugees wrote
letters to the mission before departure.
4.
The mission left New York on 7 October and visited Guinea (8, 9 and 12
October), Sierra Leone (9-12 October), Mali (12 and 13 October), Nigeria (13 and
14 October) and Liberia (14 October). The Special Representative of the SecretaryGeneral, Ambassador Oluyemi Adeniji, met the mission members at Conakry and
travelled with them to all points except Monrovia. In Guinea, the mission met with
President Lansana Conte and members of the Guinean cabinet. The mission also met
with members of the diplomatic community in Guinea and received a briefing from
the representative of the Office of the United Nations High Commissioner for
Refugees (UNHCR).
5.
In Sierra Leone, the mission held extensive discussions with the Special
Representative and senior civilian and military personnel in UNAMSIL. Members
of the mission visited various locations where UNAMSIL is deployed - Lungi,
Port Loko, Rogberi Junction, Masiaka, Mile 91, Kenema and Daru as well as
disarmament, demobilization and reintegration facilities and camps for internally
displaced persons and child combatants. The mission held meetings with President
Ahmad Tejan Kabbah and senior government officials, with members of the
Commission for the Consolidation of P,:ace, and with representatives of political
parties, civil society, United Nations agencies, international non-governmental
organizations and members of the diplomatic community.
6.
In Mali, the mission held discussions with President Alpha Oumar Konare,
current Chairman of the Economic Community of West African States (ECOWAS),
and with senior representatives of ECOWAS countries. In Nigeria, the mission met
with President Olusegun Obasanjo and senior members of his Government, with the
Minister of Defence and senior defence personnel, as well as with the Executive
Secretary of ECOWAS, Lansana Kouyate and representatives of ECOWAS. Finally,
the mission met in Monrovia with President Charles Taylor and received a briefing
from the Representative of the Secretary-General in Liberia, Felix Downes-Thomas.

III. Findings of the mission
United Nations Mission in Sierra Leone
7.
In accordance with its terms of reference, the mission spent much of its time
with UNAMSIL discussing the ways to ensure the full application of the Security
Council resolutions on Sierra Leone and the implementation of the measures taken
by the Secretary-General to enhance the dfectiveness of UN AMSIL. In this regard,
the mission found that UNAMSIL had begun to make marked progress after the
setbacks and pressures caused by the attacks by the Revolutionary United Front
(RUF) against peacekeepers and renewed fighting in May.
8.
In the field the mission was impressed by the military professionalism and
dedication of the peacekeepers on the ground. The mission was particularly
impressed by the excellent work done by UNAMSIL battalions, often using their
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own resources, to improve the lives of the people living in their area of operation. In
addition to their important peacekeeping tasks, United Nations troops and observers
have been voluntarily refurbishing or even starting schools, providing medical
assistance, setting up orphanages, sharing food and water with the population,
repairing roads and other infrastructure and - to a limited degree - helping to
prepare ex-combatants for integration into the economy. In the view of the mission,
contingents should be provided with th e means to continue this important work
through quick impact projects financed through the Trust Fund for Sierra Leone. In
addition, it would be useful to deploy more civilian affairs and human rights officers
to the areas where UNAMSIL units are established.
9.
Members of the mission noted that different contingents had different
perceptions of the mandate and tasks ofUNAMSIL. To some extent, this stems from
national perceptions, but it may also be I inked to a lack of precision in elements of
the mandate itself. In the view of UNAMSIL, it is for the leadership of the mission
to streamline these perceptions into a common view of its mandate and tasks, for
example, through regular internal briefings and training programmes.
10. The mission received briefings from UNAMSIL on the implementation of the
measures taken by the Secretary-General to enhance the effectiveness of
UNAMSIL, as recommended by the asse~;sment team which visited the mission area
from 31 May to 8 June 2000. In this regard, UNAMSIL stated that most measures
recommended by the assessment team had been implemented on the ground and
that, as a result, considerable progress had been made with regard to communication
and coordination within the mission, as well as with United Nations agencies and
non-governmental organizations. The mission considered, however, that there were
still significant shortcomings in a number of areas. It was evident that, in certain
cases, implementation of the recommendations of the assessment team had taken
place in name but had yet to become reality. The key areas to be addressed are the
continued efforts needed to achieve f~ll integration with headquarters, better
coordination of the logistic effort and the arrangements for contingent-owned
equipment. The mission can confirm that progress is being made. Some areas,
however, not least the equipment of troop contributors require action by United
Nations Headquarters and the troop contributors themselves. The so-called wet-lease
arrangements clearly also need review.
II. The withdrawal of the Indian contingent from UNAMSIL obviously
constitutes a serious loss. These very professional soldiers have made an important
contribution to UNAMSIL and to civilian life in their areas of deployment.
Members of the mission consider that their replacement should be carried out
without leaving a security vacuum that could be exploited by RUF. Freedom of
movement on the road from Kenema to Daru would facilitate the handover to
incoming battalions but would raise the numbers required in that area.
12. The mission noted that the civilian Gomponents of UNAMSIL have also made
important strides in their work with regard to coordination with their military
colleagues. They are understaffed, however. Their staffing should be brought up to
authorized levels so that they can contribute fully to the overall work of UNAMSIL,
in particular in the areas of human rights, public information and civil affairs.
13. There was general agreement among the mission's interlocutors that the
strength of the force needed to be increased in order to deploy in strength
throughout Sierra Leone, including the border with Liberia and the diamond-
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producing areas. According to several senior military officers in UN AMSIL, this
could be done under the terms of the current mandate of UNAMSIL. Other senior
defence interlocutors, including the Nigerian Minister of Defence, argued for a more
robust mandate. President Obasanjo, as well as Mr. Kouyate, emphasized that
ECOWAS countries stood ready to provide the necessary troops. In the case of
Nigeria, such troops could include those units currently being trained and upgraded
through the bilateral assistance of the United States of America, although the
Nigerian Minister of Defence informed the mission that these units might be used
for other purposes, as well as to relieve or augment the number of units currently
serving in UNAMSIL, or as part of a mission authorized by ECOWAS. At the same
time, the Government of Nigeria was working to procure the necessary equipment to
bring its units in UNAMSIL to the n:quired levels of equipment and support.
However, this was a slow process which required significant resources.
14. In this regard, President Obasanjo informed the mission that he had made it
clear to RUF and its supporters that he was prepared, if necessary, to send Nigerian
troops to take over the diamond zones in Sierra Leone. The death of any soldier
would, however, be taken extremely seriously by Nigeria. He believed that any such
deployment of Nigerian troops would require air cover.
15. President Taylor said that the best way forward would be to revisit the Lome
Agreement. In addition, he felt that a government of national unity should be set up
after President Kabbah's term expires. Security in Sierra Leone should be the
responsibility of UNAMSIL only. ECOWAS troops should deploy into the diamond
areas as soon as possible; it was not neC'lssary to wait for the new troops that were
being trained with the assistance of the United States of America. It was important
that UNAMSIL stay neutral, only using force when provoked. Once UNAMSIL was
deployed, all armed groups in Sierra Leone, including the army, should be disarmed
and demobilized. In due course, ex-combatants should be able to apply for the new
Sierra Leonean army.
16. Mr. Kouyate provided members of the mission with a comprehensive
assessment of the situation in Sierra Leone and the region. In the view of ECOWAS,
the situation in Sierra Leone required a continuation of the two-track approach of
military pressure on RUF and, at the same time, a dialogue to convince them to
demobilize and cooperate. The alternativl~ to this approach would be military action
to seize control of RUF-held territory. To implement the two-track approach, it
would be necessary to increase the strength of UNAMSIL, to which end the
ECOWAS member States would be ready to contribute troops. With regard to the
second, political track, there was a need to establish and maintain a dialogue with
the RUF leadership.

Sierra Leone
17. During the mission's meeting with President Kabbah, he and members of his
cabinet presented the views of the Government on the areas covered by the terms of
reference of the mission. The political aim of the Government was to establish and
maintain a free, democratic, independent and united country that was politically and
economically stable and sustainable. To achieve these aims, the Government
intended to work closely with UNAMSIL and its regional partners.
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18. The Government expressed its full support for the draft resolution on
UNAMSIL (S/2000/860) and expressed the hope that UNAMSIL would soon
receive further well-trained and well··equipped troops, as well as additional
command, planning and support elements. The Government would be prepared, with
international assistance, to extend democratic and civil administration structures
across Sierra Leone. In this regard, it has recently passed legislation and established
a government body to fight corruption.
19. The Government briefed the mission on its ambitious plan for the training and
equipping, with international assistanc,~, of its armed forces. The aim of the
Government was to develop, within a short period, a capacity to extend security
more broadly across the country and to ~,xert strong military pressure on RUF. This
would depend, to a large extent, on the Government's ability to sustain and support
its troops and to provide the necessary leadership. In this particular briefing,
members of the mission noted that the Government appeared to place relatively
greater emphasis on military pressure o:~ RUF rather than on pursuing a political
process. The Government's approach clearly depended strongly on the continued
presence of UNAMSIL in the country. The Government had also developed plans to
incorporate the Civil Defence Force into a territorial defence force which would
serve as an auxiliary to the army. Mis!:ion members commented that this would
require careful political and military coordination.
20. The Inspector-General of Police briefed the mission. The rehabilitation of the
civilian police in Sierra Leone, starting virtually from scratch, was hampered by a
serious lack of resources, infrastructun, and lack of access to RUF-held areas.
However, some progress had been ma.de towards an accountable police force
operating on the basis of community policing. The Sierra Leonean police force was
working closely with the UNAMSIL civilian police and human rights component.
21. While visiting locations outside Freetown, members of the mission were struck
by the deep desire of Sierra Leoneans to lead a normal life in peace and by their
commitment to that objective. There also appeared to be a need for the Government
in Freetown to establish stronger links with regional and local government
structures in areas to which it had access. In Freetown, the mission met with leaders
of the 17 political parties in Sierra Leone, the professed desire of which for national
unity was not matched by concrete ideas to develop this in practice.

Revolutionary United Front
22. The mission heard a range of view:; on the current strength and intentions of
RUF. The prevailing analysis was that RUF is divided into several groups: it was not
certain that its commanders would respect the political leadership of the newly
appointed interim leader of RUF, Issa Sessay. Many interlocutors felt that a
significant portion of the rank and file of RUF would be willing to disarm but were
not allowed to do so by their commanders, who often used brutal methods, including
execution, to prevent fighters, including children, from leaving.
23. Most of the mission's interlocutors, including those at the most senior levels,
had no doubt that President Taylor exercised strong influence, even direct control,
over RUF. In the assessment of many, the main objective of RUF was to maintain
control of the diamond-producing area.s. Some suspected a continuing latent
ambition to seize power by force, although most believed that the imprisonment of
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Foday Sankoh had dulled this aspiration and that the presence of UNAMSIL was
serving as a deterrent. However, recent redeployments of RUF within Sierra Leone
were reportedly linked to incursions into Guinea with the aim of creating instability
there. Few doubted that rebels might attempt to take advantage of any power or
security vacuum in the west of Sierra Leone.
24. The mission was told of a number of recent contacts with RUF by regional
leaders, the ECOWAS secretariat and the UNAMSIL military leadership, as well as
contacts by UNAMSIL patrols in the field. Most of the mission's interlocutors,
including regional leaders, considered that contacts with RUF should be stepped up
while fighting remained at a low level, with a view to establishing a proper
dialogue.
25. President Obasanjo did not conceal his view that President Taylor, with whom
he would ideally wish to cooperate, was the most difficult factor in the region and
exercised control over RUF. It would be important to use a mixture of dialogue (not
negotiations, President Obasanjo said, but discussions to build their confidence) and
the show of credible force to make RUF demobilize and cooperate with a view
towards peace. This would require the transformation of RUF into a political party,
for which it would need assistance. In his view, members of RUF would be ready to
disarm. To help maintain contact with RUF, President Obasanjo suggested that
UNAMSIL establish a small liaison office in Monrovia. This deserves consideration.
26. President Obasanjo informed the mission that he had recently been in touch
with RUF. Although the interim leader, [ssa Sessay, was present, "Colonel" Gbao
and Gibril Massaquoi had been the mam spokesmen. RUF had indicated that it
would disarm after ECOWAS troops within UNAMSIL were deployed into the
diamond areas.
27. In President Taylor's view, most members of RUF wanted peace and its new
leadership was prepared to allow the deployment of peacekeepers into its areas and
to return United Nations weapons and equipment. President Taylor said that he
would be ready to facilitate a meeting to obtain a ceasefire, which could be held at
Bamako or Abuja. Following a ceas,:fire, UNAMSIL, preferably ECOWAS
contingents, would be expected to deploy into RUF areas and disarm its combatants.
Since RUF had already formed a political party, it should now be encouraged to
follow the political path. However, the bulk of the former political leadership was in
jail. Therefore, a rapid investigation was needed to determine who was liable for
prosecution.
28. In this regard, Mr. Kouyate said his contacts with RUF indicated that it might
be ready to commence a political dialogue. However, it claimed that this would only
be possible if the political cadre of RUF were released from prison in Freetown and
if funds were made available for their travel to a venue outside Sierra Leone for
discussions. Mr. Kouyate and others ma.de clear that the participation of Foday
Sankoh could not in any way be considered. ECOWAS believed that the release of
prisoners could not be a condition for talks since RUF had designated an interim
leader. Furthermore, Freetown would be the best place to hold meetings. ECOWAS
was considering organizing a meeting of the Joint Implementation Committee set up
under the Lome Agreement. It was also hoped that ECOWAS would soon reconvene
its committee on a ceasefire for Sierra Leone, which would work towards the
earliest possible conclusion of a formal ceasefire agreement.

6

SI2oo01992

29. It was the understanding of the Government of Sierra Leone that the Lome
Agreement would require a review, in particular with regard to the participation of
RUF in government or public office. Despite the briefing mentioned in paragraph 19
above, the Government overall appeared to remain committed to a two-track
approach. This would include maintaining strong military pressure on RUF through
the progressive deployment of the Sierm Leone Army and through the presence of
UNAMSIL. At the same time, the Government indicated that it would keep open the
possibility of contact with RUF, as well as of RUF participation in the political
process in due course after it had disarmed and demobilized completely. Also, the
Government did not preclude the partiCipation of RUF ex-combatants in the new
armed forces of the country, which are being created and trained with international
assistance.
30. The view was firmly and frequently expressed within Sierra Leone that the
cause of many of the country's problems lay in the support provided to RUF by
President Taylor, motivated partly by his own political and security concerns and
partly by his interest in profits from diamonds mined in Sierra Leone. The majority
of the mission's interlocutors in Sierra Leone appealed to the international
community to make every effort to dissuade President Taylor from supporting RUF
and causing unrest in the subregion. President Taylor later vigorously denied these
activities (see para. 43 below).
31. The mission visited several demobilization camps and held discussions with
representatives of the National Commission on Disarmament, Demobilization and
Reintegration and the National Commis:;ion for Resettlement, Rehabilitation and
Reconstruction on the programme of disarmament, demobilization and reintegration.
Members of the mission concluded that the programme was a vital element in the
peace process. They noted, however, that there was considerable room for
improvement in the management and execution of the programme, in particular in
the area of reintegration. The absence of 'liable reintegration plans and programmes
had led to the overcrowding of disarmament, demobilization and reintegration
camps, which was compounded by the large numbers of dependants that
accompanied ex-combatants. Members of the mission suggested enhancing the role
of UNAMSIL in the programme, within the limits of its mandate and bearing in
mind the Government's ownership of the programme.

Elections
32. President Kabbah informed the mission of his intention to organize elections
towards the end of 200 I. His present term would expire in February 200 I and,
according to the Constitution of Sierra Leone, could be extended by parliament for
six months. At the same time, various eltoments of Sierra Leonean society, United
Nations agencies and non-governmental organizations, as well as several of the
mission's interlocutors in the region, expressed serious doubts that the environment
in Sierra Leone would permit the holding of free and fair elections. Many therefore
preferred to see "peace before elections". In this regard, President Obasanjo
informed the mission that some Sierra Leonean contacts had expressed to him the
need for a three-year transitional government before elections could be held.
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Regional dimensions of the crisis
33. From the outset of the mission, when the members were briefed by the
diplomatic community and United Nations agencies in Conakry, it became clear that
the impact of the conflict in Sierra L,eone on the situation in the region was
increasing alarmingly. The mission heard from the Presidents whom they met the
unanimous message that they were deeply disturbed by the deterioration and were
keenly aware of the risks posed by a further spillover of the conflict in Sierra Leone,
in particular to Guinea. In their meetings with the mission, the President and
Government of Guinea showed deep concern about the attacks from Liberia and
Sierra Leone, which had led to the deaths of hundreds of Guineans. In the view of
President Conte, echoed subsequently by President Obasanjo, the destabilization of
the subregion was being caused by Liberia, with the complicity of others in the
region. He denied that Guinea had ever supported Liberian dissidents and he
requested that the international community take steps to dissuade President Taylor
from this course of action. In his view, there should be no negotiations with the
rebels; the best approach would be to defeat them militarily.
34. President Conte welcomed the decision in principle of ECOWAS to deploy
troops on his borders, but noted that resource constraints would hamper the
implementation of that decision. Guinea therefore suggested that the United Nations
assist in their deployment. The establishment of a buffer zone would be an
alternative. When asked which role the Mano River Union could play in the conflict,
the President answered that it was of little value when two of its member States
were in conflict with the third.
35. President Obasanjo suggested that bilateral assistance in providing security
along the borders could come from Nigeria and Mali, which would require support
from the United Nations. ECOWAS was considering placing observers on the
border, as well as a maritime contingent. This could perhaps also be done by the
United Nations. He had counselled PreHident Conte to give priority to internal
reconciliation. It was vital for the international community to support Guinea since a
breakdown in that country would have disastrous results.
36. Within Guinea, the recent statements issued by the Government had generated
negative sentiments towards Sierra Leonc:an and Liberian refugees in the country,
the majority of whom had been absorbed without difficulty into Guinean society.
The presence of refugees within its borders and the potential influx of additional
refugees in the future was clearly putting a heavy strain on the scarce resources
available for humanitarian assistance. UNHCR supported the relocation of refugees
away from the border, at the request of the Government of Guinea, which would
require resources as well as a favourable political environment in Guinea. In spite of
these pressures, President Conte assured the mission that he would do his best to
provide protection and security for refugees and humanitarian workers.
37. The Government of Sierra Leone, for its part, was deeply concerned that the
conflict was now destabilizing the subregion, with serious humanitarian as well as
political and economic consequences. They asked for outside assistance to cope with
the movements of refugees and internally displaced persons. They also asked for
Security Council assistance in strengthening the Mano River Union and its
institutions in order to enhance its cohe!:iveness and the security of its member
States.
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38. President Konare stressed that a regional approach needed to be taken in
addressing the conflict in Sierra Leone, which also affected Guinea, Liberia and
Sierra Leone. In this regard, he proposed that three steps be taken urgently, namely,
(a) the establishment of a broad-based partnership involving the United Nations,
ECOWAS, the Government of Sierra Leone and major players within the
international community, which should formulate and implement a coordination
strategy for the subregion aimed at promoting Governments' observance of
democratic principles and the rule of law, as well as regional integration; (b) the
international community should assist in improving the capacity of ECOWAS to
address subregional and regional issues, such as the proposed regional investigation
into the illegal trade in Sierra Leonean diamonds; and (c) ensuring the close
involvement of the political parties and civil society in the peace efforts in Sierra
Leone and other countries in the subregion. President Konare feared that, should our
collective efforts fail, the region would be at the mercy of an "internationale" of
destabilization.
39. President Konare announced three important initiatives being taken by
ECOWAS to lower tensions between the Mano River Union member States, namely,
(a) the stationing of an ECOWAS political representative in Freetown; (b) the
convening in Abuja, on 17 October, under the auspices of President Obasanjo, of a
meeting aimed at clarifying the mandate of the Committee of Six on a ceasefire
prior to its dispatch to Freetown to obtain a cease fire agreement between the
concerned parties; and (c) the convening in Freetown on 23 and 24 October of a
meeting of the Joint Security Committee of the Mano River Union at the ministerial
level. President Konare also announced the forthcoming dispatch of a technical
assessment team to look into the deployment of ECOWAS observers along the
border between Guinea and Sierra Leon,:, as well as the deployment of observer
teams to various capitals in the region. H!, requested that international assistance be
provided to ECOWAS in these efforts. He stated emphatically that no problem in
West Africa could be solved without Nigeria, whose presence in any ECOWAS force
was essential. Nigeria should be an activ!: driving force in the region, rather than a
regional policeman.
40. Mr. Kouyate said that the extension of the conflict from Liberia to Sierra
Leone and now Guinea was of great concern to ECOWAS member States. Any
further extension had to be stopped, which was why ECOWAS had tried to
strengthen the Mano River Union. However, there was little or no confidence among
the leaders in the Union.
41. Mr. Kouyate informed the mission of the preparations by ECOWAS to
implement its decision to deploy military personnel to the Guinean borders. A small
verification team would shortly be dispatched to the area to investigate the
accusations and counter-accusations mad!, by Guinea and Liberia. A team of five
Malian and five Nigerian officers would thereafter travel to the region to make an
assessment of the situation on the ground and of the logistic requirements for a
substantial deployment. In view of the limited capacity of ECOWAS, international
financial and logistical assistance would be needed to deploy and maintain a force
on the ground. It was obvious that no fon,e would be able to completely seal off a
I,ODD-kilometre border in difficult terrain. The purpose of the deployment of troops
at the border would be to deter any incursion by armed groups and thus contribute to
stability in the subregion. It would be important to consider how the envisaged
ECOWAS presence would coordinate its activities with UNAMSIL.
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Diamonds and arms
42. Many of the mission's interlocutors conveyed their concerns about the links
among the armed groups operating in the country, the trade in illegally mined
diamonds and the influx of weapons into the region. In this regard, the certificateof-origin regime for rough diamonds that had recently been established by the
Government of Sierra Leone would be an important first step towards curbing the
contribution of the diamond trade to the instability of the region. The mission was
informed that the ECOWAS regional inquiry to investigate the trade in illegal
diamonds had yet to be convened and the hope was expressed that the inquiry would
cooperate closely with the United Nations panel of experts on this issue.
43. Mr. Kouyate reminded the mission that ECOWAS had adopted a moratorium
on small arms, which would benefit from further support from the Security Council.
Obviously, the ECOWAS moratorium could not by itself stop the arms flow, and the
supporting action of arms manufacturers and weapon-exporting countries would be
essential. When asked by the members of the mission, President Taylor said that his
Government was not involved in the smuggling of diamonds and arms and that
Governments accusing Liberia of this should come forward with the evidence that
supported such accusations. Members of the mission made clear to him the feelings
in the region on this matter and warned that the instability and isolation of Liberia
could increase if its activities went beyond its legitimate security interests.

Humanitarian aspects
44. The Government of Sierra Leone wanted UNAMSIL to ensure that all parties
to the Lome Agreement observed their obligation to allow the necessary freedom of
movement for the delivery of humanitarian assistance. The humanitarian community
in Sierra Leone voiced serious concern <.bout the lack of access to the RUF-held
areas, which was depriving many Sierra Leoneans of vital support. This was further
compounded by the lack of food in these areas, since few people had been able to
raise crops in the current farming cycle. With regard to the disarmament,
demobilization and reintegration programme, some non-governmental organizations
considered that rebuilding communities would help to create incentives for fighters
to give up their arms and return home. The mission could not otherwise gauge the
humanitarian situation at first hand, but it was clear from the reports they heard that
the situation remained extremely serious, especially for women and children.
45. As for the situation in Guinea, the mission gained the clear impression that
urgent action would be required by the international community to deal with the
presence and movements of refugees and internally displaced persons throughout
the subregion. The Government of Guinea had developed a plan to relocate Sierra
Leonean refugees away from the border area, for which it would need assistance. It
would be important for United Nations a~encies to continue to develop a common
approach to the humanitarian problems in the region.
46. Guinea assured the mission that it would continue to host and shelter refugees
from Sierra Leone in particular, and that it was taking measures to ensure the
security of humanitarian workers. However, President Conte considered that all
refugees should be screened to identify troublemakers. He called for international
assistance for the repatriation of those able to return home, for the movement of
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refugees to camps away from borders and for assistance for Guinean internally
displaced persons.

Special Court
47. The Government of Sierra Leon.: referred to the need for an effective
information campaign to explain to the public the limits of the powers of the Special
Court and the delay in the commencement of its operations. The Government
considered that the Court should have powers under Chapter VII of the Charter of
the United Nations so as to ensure that it had sufficient authority to try any
individual under international and domestic law, including the requirement upon
third countries to surrender persons subject to the jurisdiction of the Court. The
Government also indicated that it preferred to appoint a co-prosecutor rather than a
deputy prosecutor.
48. The Government encouraged the Se.curity Council to expedite its decision on
the Special Court so that trials could start in a reasonable time (i.e., six months),
since the Government could not hold suspects indefinitely. In the view of President
Kabbah, the United Nations should ensure adequate funding and material support
for the Special Court, to be provided from assessed contributions, in collaboration
with the Government. In general, the Government would be content to abide by the
decision of the Security Council on the Court, including on temporal jurisdiction.
49. Several of the mission's interlocutors, in particular non-governmental
organizations and civil society, stressed the negative impact of the establishment and
jurisdiction of the Court on the minds of ex -combatants who could be more reluctant
to come forward to disarm for fear of prosecution. The Truth and Reconciliation
Commission, they considered, would be a better alternative for the many child
combatants still with RUF. Clear criteria and an effective information campaign,
reaching out to this vulnerable group, would be essential to explain the limits of the
Court's jurisdiction and the alternative systems available.
50. The possibility that children could be prosecuted by the Special Court was the
subject of animated debate in Sierra Leone and there appeared to be no prevailing
view. In the view of the Government of Sierra Leone, the Court should prosecute
those child combatants who freely and willingly committed indictable crimes. On
the other hand, non-governmental orga~izations and United Nations agencies,
especially those engaged in the protection of children, favoured excluding those
under the age of 18 years. In Lungi, the mission heard a passionate appeal from a
l4-year-old ex-combatant, on behalf of his fellows, not to try any children.
Members of the mission made it publicly clear that the purpose was to indict only
those persons who bore the greatest responsibility.

IV. Conclusions and recommendations
51. The complexity of problems in Sierra Leone and its neighbours represents an
extraordinary challenge, which requires extraordinary action. Since the eruption of
the current phase of the crisis, Sierra Leone has been the focus of sustained
international attention. The Security Council, other parts of the United Nations
system, ECOWAS, the international financial institutions, individual donors and
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international non-governmental organizations are all heavily engaged. Each can do
and is doing much to address the diffeH'nt aspects of the crisis and its underlying
causes. The ideas, energy, commitment and resources are there, but some of the key
actors continue to work in unharmonized and, in certain cases, competing directions.
Among the Government, ECOWAS and UNAMSIL, and in each of them, we found
different perceptions of the reality on the ground, and of policy objectives and the
strategy and means necessary to meet them.
52. The mission concluded that the highest priority must be given to the
coordination of a comprehensive strate.gy with clear objectives. Only when all
stakeholders - the Government and people of Sierra Leone, the region and the
international community act togetber through an agreed and interlocking
approach will the latent potential for the country and the region to emerge from the
current crisis be fulfilled. Our first recommendation, therefore, is for the
establishment of a United Nations-based mechanism for overall coordination
(see para. SS below).
53. The mission assigns a similar priority to intensifying the momentum of the
peace process. Military measures to enhance security in the country and on its
borders should be pursued urgently: those intent on continuing the rebellion must be
effectively deterred. The current tentative indications of RUF interest in dialogue
must, however, be thoroughly and quickly explored. The mechanism for this must
take account of a variety of views within RUF, a variety of political actors and a
variety of potential channels. The Spl~cial Representative of the SecretaryGeneral might wish to give high and immediate priority to the coordination of
active contacts, liaising in particular, beyond UNAMSIL itself, with Presidents
Kabbah, Conte, Konare, Obasanjo and Taylor. He should keep the Security
Council informed.
54.

A comprehensive strategy requires a,;tion on the following core elements:
(a) Peace process. Most of the fundamental principles underlying the
Lome Agreement remain valid. While a return to the status quo ante is not
envisaged, the conclusion of an effeetive cease fire and the withdrawal of RUF
from key areas of the country, in particular the diamond fields, as stipulated in
the Agreement, must remain key objectives. A renewed dialogue both with
RUF leadership and with commanders and combatants at the local level should
be pursued immediately, using th(: levers and channels with the greatest
potential both in the region and in tbe country. The latest efforts by ECOWAS
to resume dialogue with RUF through the Joint Implementation Committee
deserve the support of the Security Council and should be coordinated with the
Government of Sierra Leone, with the advice of the Special Representative of
the Secretary-General. The proceils should, inter alia, cover an early
ceasefire throughout the territory of Sierra Leone, agreed arrangements
for withdrawal, the return of all seized UNAMSIL weapons and
equipment, and the opening up of humanitarian and other access in the
north and east of the country. The mission carefully noted suggestions that
RUF might now be prepared to permit UNAMSIL deployment into the
diamond-producing areas, and thought that this required further exploration, in
accordance with the concept of operations set out by the Secretary-General in
his report (S/2000/832). The peace process should also focus on disarmament,
demobilization and reintegration in order to attract full participation by ex-
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combatants in a revived and better funded disarmament, demobilization and
reintegration programme (see below). This will, however, also require
guarantees from RUF that their cadres can enter it freely and without
intimidation;
(b) Special court. In the context of the peace process, the Security
Council and the Sierra Leonean authorities will need to reflect carefully before
taking any final decisions on the scope of the Special Court (see paras. 47-50
above). The right balance must be :;truck between the requirements of justice
and the need to minimize any potential disincentive to entering the
disarmament, demobilization and reintegration process that the threat of
prosecution may represent - espel:ially to child combatants. The mission is
not otherwise making any direct recommendations on the establishment of the
Special Court, since this requires further discussion by the Security Council.
The Truth and Reconciliation Commission will be an essential instrument in
the wider reconciliation process;
(c) Military aspects. The military track remains an indispensable
element of the peace process. Only a sustained and effective military
instrument, with the capability to extend its reach throughout the country and
following clear political and military objectives, can maintain pressure on RUF
and create incentives for dialogue and disarmament. To meet these
challenges, UNAMSIL must be strengthened in terms of numbers,
effectiveness and capability, as r,ecommended by the Secretary-General
(see SI2000/832), taking advantage of the offers of further troops from,
inter alia, ECOWAS countries. Strong regional involvement on the ground is
as critical to the long-term success of the United Nations peacekeeping
presence as is strong regional political leadership. At the same time, both
within UNAMSIL and internationally, including present and potential troopcontributing countries, there needs to be a complete and thorough
understanding of the stance, tasks, mandate and concept of operations of
UNAMSIL, and how they work to meet the wider objectives of the
Government and people of Sierra Leone, the region and the international
community. The combination of firm, proactive peacekeeping, within the
flexibility authorized by the resolutions, and the implementation of our
broader recommendations can exert a significant impact on a rebellion, many
members of which are looking for a road to life without conflict;
(d) Regional dimension. No lasting progress can be made in Sierra
Leone without comprehensive action to tackle the current instability in the
West African region, in particular in the Mano River Union member countries.
Regional leaders were clearly of the opinion that President Taylor's
relationship with RUF was a key to the situation in Sierra Leone, and that
continued action was necessary to persuade him to use his influence to
positive, rather than negative, effect. Illicit trafficking in diamonds and arms,
the proliferation and encouragement of thuggish militias and armed groups,
and the massive flows of refugees and internally displaced persons resulting
from their activities must be address,ed directly (the forthcoming report of the
panel of experts is expected to provide concrete recommendations on
diamonds and arms, and ECOWAS is implementing a well-prepared small
arms moratorium). The region, through ECOWAS, is showing encouraging
willingness to take the lead, under its current Chairman, in undertaking

13

8/20001992

specific action in these areas. The international community as a whole must be
prepared to act in urgent support, both through material assistance for regional
security initiatives and by exerting pressure on those most responsible for
fomenting instability for selfish advantage. In this specific context and to help
the wider objective of supporting capacity-building within the region, the
Security Council and individual Governments should look positively at
what they can do to support the decision by ECOWAS to prepare for and
deploy an ECOWAS observer force on the borders of the three Mano
River Union member countries, in coordination with UNAMSIL. The
Government of Guinea in particular needs encouragement and support to
provide access and protection for humanitarian personnel and aid. The
Secretary-General should be requestl~d to comment on these regional aspects in
his reports to the Council on UNAMSIL. The disturbing situation in Cote
d'lvoire may also need to be watched;
(e) Disarmament, demobilization and reintegration. A thorough
overhaul and reorientation of the disarmament, demobilization and
reintegration programme is required. Effective management of the programme
and development of the reintegration and rehabilitation elements in particular
are vital, for example, through quick impact projects and stimulation of
economic activity. Ex-combatants must be processed through the system more
quickly and better provision made for their dependants. The Security Council
should give early consideration to whether the balance of responsibilities
in the programme among the Goovernment, the World Bank, UNAMSIL
and bilateral agencies can be improved, following the publication of the
report of the assessment team sponsored by the World Bank. The United
Nations should encourage the further cooperation of civil society and nongovernmental organizations in making reintegration a reality;
(f) Role of Government. Th,~ primary responsibility for the resolution
of the conflict must rest with the Government, Parliament and people of Sierra
Leone. No coordinated strategy for tbe country can be taken forward unless the
Government and the people of Si,~rra Leone themselves feel a sense of
ownership of the process and demoni:trate the political will to achieve genuine
national reconciliation. The Government, with sustained international
assistance, can do more to develop and communicate its vision for taking the
peace process forward, as well as its strategic planning for economic and
social development. Equally, the rl~gion and the international community
should ensure that the Government of Sierra Leone is consulted at every level
of planning and coordination on the future of the country, to help develop this
sense of ownership, contribute to eCDnomic development, and build capacity
and institutions countrywide. The country faces daunting problems in these
areas, and the lack in particular of political cohesiveness and of political and
administrative structures outside the capital is an alarming consequence of the
conflict. Advice and financial he.lp on a communications and public
awareness strategy would be especially useful;

(g) Human rights and hum:!nitarian assistance. There is growing
evidence of hunger and disease in areas to which humanitarian organizations
have no current access. The mission recommends that UNAMSIL and
ECOWAS explore with RUF the possibility of access under conditions of
adequate security for a needs aSSI,ssment to be conducted in the areas
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under its control, and for safe access for the delivery of humanit
arian
assistanc e thereafte r. Abuses of human rights, including rape, physical
abuse
and extortion, remain widespread, with women and children
particula rly
vulnerable to assault. All componc:nts of UNAMSIL, including
the military,
should accelera!l: its efforts to work with the Government and civil
society to
develop an environm ent of respect for human rights. A high priority
should be
to raise the awareness in Sierra Le.onean society of the need for
a concerted
conciliation proc'ess. The current 'Vacant human rights posts at
UNAMS IL
should be filled as soon as possible, and military units reminde
d of their
obligatio n, within the mandate , to protect civilians , somethin g which
is not
always happenin g. The proposed Human Rights Commiss ion
should be
establish ed as soon as possible, in cooperat ion with the Offlce
of the
United Nations High Commissionl~r for Human Rights. Rehabili
tation and
reintegra tion program mes should be targeted towards protectin
g the
rights of women and children . The promised Commiss ion on War-affe
cted
Children should be establish ed, and the internati onal commun
ity should
be encourag ed to support and assist in the assessme nt of the needs
of the
juvenile justice system. The internati onal commun ity should also
assist by
providin g child protectio n and advocacy experts to serve as required
on
the staffs of the Special Court and the Truth and Reconcil
iation
Commiss ion.

Overall coordin ation
55. Together with efforts to develop a c.omprehensive strategy,
there must be an
effective, sustainable coordina tion mechanism in the region to drive
and impleme nt
it. Current efforts are praisewo rthy but inadequate. Consultation
on importan t
developments and initiatives is incomplete, and partnership is
often more an
aspiration then a reality. Further thought should be given to the
best format and
participation for an appropria te coordina tion mechanism. It is
clear that, at a
minimum , the Security Council and the Secretar iat, ECOWA
S, UNAMS IL
troop-co ntributin g countrie s and the Governm ent of Sierra
Leone need to
consult through some form of continuo us structure rather than
simply a series
of meetings held at regular intervals . The leadership of ECOWAS
is displayin g
energy and vision, but the organization itself - by its own admissio
n - lacks
sufficient resources and expertise to carry forward and implemen
t its initiatives,
such as the proposal to place ECOWAS military observers on the
borders. As a key
first step, the mission recomme nds an immedia te package
of internati onal
assistanc e to help the ECOWA S secretari at to develop its capacity,
includin g
the placing of UNAMS IL liaison staff at ECOWA S headqua rters.
56. These are tough messages and demanding proposals, but Sierra
Leone is a
challenge that the Unitt"d Nations and the international communi
ty as a whole
should gather the collectiv e will to meet. It is a small country,
rich in natural
resources - not the least of which are its resilient and hopeful
people, who have
been let down too many times by their own leaders and by
influences and
circumstances beyond tht,ir control. We owe it to them to do our utmost
together to
unlock the doors to the peace, stability and developm ent that they
so desperate ly
yearn for and deserve. The Security Council and the international
communi ty as a
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whole can provide much of the focus and resources needed to
help realize that
vision; we must continue to show the commitm ent and resolution
to deliver it.
57. Members of the mission pay tribute to the energy, selflessne
ss and courage of
all those working on the ground to bring Sierra Leone its peace
and sustained
stability. The Special Represen tative and his team and large numbers
of UNAMS IL
headquar ters and field staff, as well as the offices of the
United Nations
Developm ent Programm e in the region and the United Nations
Office in Liberia,
proposed and executed an impeccab le programm e for the mission
and earned its
deep gratitude. The mission expresses the warmest thanks to all those,
from heads of
State downwar ds, in five countries , who looked after it with
such generous
hospitality. The service of the crews of the Royal Air Force of the
United Kingdom
who flew them safely and comforta bly for 17,000 kilometre
s was especiall y
appreciated. Finally, II Ambassa dors humbly acknowle dge that they
could not have
accompli shed their week's work without the skilful, resourcef
ul and intelligen t
support of the Secretari at and companio n teams.
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Giorgia Tortora
06/16/2003 06:00 PM

To: Sam Scratch/SCSL@SCSL
cc:
Subject: Fw: Year2 Contribution

as you were asking abo ut it, this is
the upd ated ver sion
Giorgia

----- Forwarded by Giorgia Tortora/
SCSl. on 16/06/2003 17:58 ----Genevieve
Noundja-Noubissi
16/06/2003 14:59

To: Giorgia Tortora/SCSL@SCSL
cc: Robin VincentlSCSL@SCSL
, Robert Kirkwood/SCSL@SCSL,
Paul
PackhamlSCSL@SCSL, Barbara
Clemens/SCSL@SCSL
Subject: Year2 Contribution

Attached please find the status
for YElar2 contribution as at 10th
June 2003.
Regards,
Genevieve

Year2 Contributions. xis

Year 2 Contributions to Special Court for Sierra Leone
Contr ibutio ns
Country
Canad a
Cyprus
Czech Republic
Denm ark
Ireland
Lesoth o
Luxembourg
Mauri tius
Netherlands
Nigeri a
South Africa
United Kingdom
United States
Germa ny
Norwa y
Cypru s
Luxem burg
Finlan d
(1)

Pledges

Amount

$450,000.00
1 &: ""A AA

LJ,VVV .vv

100,000.00
120,000.00
215,000.00
~ (I

$324,740.19
15,000.00

Outstanding
Pledges

Date Received

$125,259.81
14/0312003

100,000.00
145,074.71
250,951.04

14/03/2003

24,580.00

1410312003

(I(I/) /)/)

.Jv,vvv .vv

30,000.00

1,500.00
3,800,000.00
10,000.00
2,800,000.00
5,000,000.00
500,000.00
500,000.00

150,000.00
$13,691,500.00

1,500.00
3,800,000.00
90,000.00

14/03/2003

3,227,980.00
5,000,000.00
500,000.00
499,970.00
15,000.00
27,347.50

28/0512003
14/0312003

*
10,000.00

Year 2002
Year 2002
22/0412003
28/0512003

$10,120,643.44

150,000.00
$4,216,759.81

* Please note that Nigeria contributed $100,000; However, its year 1 pledge of$10 ,
000 was still outstanding. This brought the year 2
contribution to $90,00

0.
(1) Finland's contribution is a grant. Please see attached letterf or
conditions.

..:t::
C:\Documents and Settings\SScratch\Desktop\Year2 Contributions
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Universal Declaration of Human Rights
A.rticle 9
No one shall be subjected to arbitrary arrest, detention or exile.

or these rights and
national, to secure
~, both among the
oples of territories

,Article 10
Everyone is entitled in full equality to a fair and public hearing by an
independent and impartial tribunal, in the determination of his rights and
obligations and of any criminal charge against him.

d rights. They are
rrds one another in

Article 11
1. Everyone charged with a penal offence has the righ
innocent until proved guilty according to law in a public
has had all the: guarantees necessary for his defence.
2. No one shall be held guilty of any penal offence 0
act or omission which did not constitute a penal offence,
international law, at the time when it was committed. NI
penalty be imposed than the one that was applicable at t1
offence was committed.

; set forth in this
>lour, sex, language,
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;is of the political,
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and the slave trade

,uman or degrading
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a person before the
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. against any incite-

: competent national
d him by the consti-
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Article 12
No one shall be subjected to arbitrary interference with his privacy, family,
home or correspondence, nor to attacks upon his honour and reputation.
Everyone has the right to the protection of the law against such interference
or attacks.
Article 13
1. Everyone has the right to freedom of movement and residence within
the borders of each State.
2. Everyone has the right to leave any country, including his own, and
to return to his country.
Article 14
1. Everyone has the right to seek and to enjoy in other countries asylum
from persecution.
2. This right may not be invoked in the case of prosecutions genuinely
arising from non-political crimes or from acts contrary to the purposes and
principles of the United Nations.
Article 15
1. Everyone has the right to a nationality.
2. No one shall be arbitrarily deprived of his nationality nor denied the
right to change his nationality.
Article 16
1. Men and women of full age, without any limitation due to race, nationality or religion, have the right to marry and to found a family. They are
entitled to equal rights as to marriage, during marriage and at its dissolution.

•
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l'~HVllU lUllXU or compu lsory labour;
Paragraph 3(a) shall not be held to preclud e, in countries where
nent with hard labour may be imposed as a punishment for a crime,
rmance of hard labour in pursuance of a sentence to such punishI competent court;
For the purpose of this paragraph the term 'forced or compulsory
lall not include:
(i) Any work or service, not referred to in sub-paragraph (b),
normally required of a person who is under detention in consequence of a lawful order of a court, or of a person during
conditional release from such detention;
(ii) Any service of a military character and, in countries where
conscientious objection is recogn ized, any nationa l service
required by law of conscientious objectors;
(iii) Any service exacted in cases of emerge ncy or calami ty
threatening the life or well-being of the community;
(iv) Any work or service which forms part of normal civil obligations.
- - , - •• _ -
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blished by law. -./
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~Jlle who is arrested shall be informed, a.t the time of arrest, of theJ
his arrest and shall be promptly informed of any charge s against
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)ne arrested or detained on a crimina l charge shall be brought
\
~fore a judge or other officer authorized by law to exercis e judicia
l
shall be entitled to trial within a reasonable time Oflto release. It
~ the general rule that perso.rs awaiting trial shall be detained in
t release may be subject to guarantees to appear for trial, at any
of the judicial proceeding~ and, should occasion arise, for exee judgement.
,ne who is deprived of his liberty by arrest or detention shall be
Ike proceedings before a court, in order that that court may decide
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HUlll CUIlVlCIea person s and shall
be subject to separat e treatment
appropriate to their status as unconvicted persons;
--.;={
b) Accused juvenile persons shall be separated from adults and b!oug~
tJ
as speedily as possible for adjudication.
<
3. The peniten tiary system shall compri se treatme nt of prisone
rs the
essential aim of which shall be their reformation and social rehabil
itation.
Juvenile offenders shall be segregated from J'itIlts and be accorded
treatment
appropriate to their age and legal status. /

"".5at"u

Article 11
No one shall be impriso ned merely on the ground of inability to
fulfil a
contractual obligation.

~

Article 12
1. Everyo ne lawfull y within the territor y of a State shall, within
that
territory, have the right to liberty of movem ent and freedom to choose
his
residence.
2. Everyone shall be free to leave any country, including his own.
3. The above- mentio ned rights shall not be subject to any restrict
ions
except those which are provid ed by law, are necessa ry to protect
national
security, public order (ordre public) , public health or morals or
the rights
and freedoms of others, and are consist ent with the other rights recogn
ized
in the present Covenant.
4. No one shall be arbitrarily deprived of the right to enter his own country
.

"*\e

Article 13
An alien lawfully in the territory of a State Party to the present Covena
nt
may be expelled therefrom only in pursuance of a decision reached
in accordance with law and shall, except where compelling reasons of nationa
l security
otherw ise require, be allowe d to submit the reason s against his
expulsi on
and to have his case reviewed by, and be represented for the purpos
e before,
the competent authority or a person or persons especially designa
ted by the
competent authority.
Article 14

/

~All persons shall be equal before the courts and tribunals. In the
determination of any criminal charge against him, or of his rights
and oblig-
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European Convention
on Human Rights
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b) to have adequate time and facilities for the preparation of his
defence;
c) to defend himself in person or through legal assistance of his own
choosing or, if he has not sufficient means to pay for legal assistance, to be
given it free when the interests of justice so require;
d) to examine or have examined witnesses against him and to obtain
the attendance and examination of witnesses on his behalf under the same
conditions as witnesses against him;
e) to have the free assistance of an interpreter if he cannot understand or speak the language used in court.

shall not prevent States from requiring the licensing of broadcasting
sion or cinema enterprises.
2. The exercise of these freedoms, since it carries with it du
responsibilities, may be subject to such formalities, conditions, res
or penalties as are prescribed by law and are necessary in a democratic
in the interests of national security, territorial integrity or public sa
the prevention of disorder or crime, for the protection of health or
for the protection of the reputation or rights of others, for preven
disclosure of information received in confidence, or for maintair
authority and impartiality of the judiciary.

Article 7
1. No one shall be held guilty of any criminal offence on account of any
act or omission which did not constitute a criminal offence under national
or international law at the time when it was committed. Nor shall a heavier
penalty be imposed than the one that was applicable at the time the criminal
offence was committed.
2. This article shall not prejudice the trial and punishment of any person
for any act or omission which, at the time when it was committed, was criminal
according to the general principles of law recognised by civilised nations.

Article 11
1. Everyone has the right to freedom of peaceful assembly and to
of association with others; including the right to form and to join tradl
for the protection of his interests.
2. No restrictions shall be placed on the exercise of these righ
than such as are prescribed by law and are necessary in a democratic
in the interests of national security or public safety, for the prevel
disorder or crime, for the protection of health or morals or for the pr
of the rights and freedoms of others. This article shall not pre,
imposition of lawful restrictions on the exercise of these rights by n
of the armed forces, of the police or of the administration of the Sta

Article 8
1. Everyone has the right to respect for his private and family life, his home
and his correspondence.
2. There shall be no interference by a public authority with the exercise
of this right except such as is in accordance with the law and is necessary in
a democratic society in the interests of national security, public safety or the
economic well-being of the country, for the prevention of disorder or crime,
for the protection of health or morals, or for the protection of the rights and
freedoms of others.
Article 9
1. Everyone has the right to freedom of thought, conscience and religion;
this right includes freedom to change his religion or belief and freedom,
either alone or in community with others and in public or in private, to manifest
his religion or belief, in worship, teaching, practice and observance.
2. Freedom to manifest one's religion or beliefs shall be subject only to
such limitations as are prescribed by law and are necessary in a democratic
society in the interests of public safety, for the protection of public order, health
or morals, or for the protection of the rights and freedoms of others.
Article 10
I. Everyone has the right to freedom of expression. This right shall include

Article 12
Men and women of marriageable age have the right to marry and t
a family, according to the national laws governing the exercise of th

Article 13
Everyone whose rights and freedoms as set forth in this Conven
violated shall have an effective remedy before a national authority I
standing that the violation has been committed by persons acting in an
capacity.

Article 14
The enjoyment of the rights and freedoms set forth in this Con
shall be secured without discrimination on any ground such as sex, race
language, religion, political or other opinion, national or social origi
ciation with a national minority, property, birth or other statu51~
.' ,......s;)

Article 15
-'~
1. In time of war or other public emergency threatening the lifl
nation any High Contracting Party may take measures derogating
obligations under this Convention to the extent strictly required by
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3. No one shall be subject to arbitrary arrest or imprisonment.
4. Anyone who is detained shall be informed of the reasons for his detention and shall be promptly notified of the charge or charges against him.
5. Any person detained shall be brought promptly before a judge or other
officer authorized by law to exercise judicial power and shall be entitled to
trial within a reasonable time or to be released without prejudice to the
continuation of the proceedings. His release may be subject to guarantees
to assure his appearance for trial.
6. Anyone who is deprived of his liberty shall be entitled to recourse to
a competent court, in order that the court may decide without delay on the
lawfulness of his arrest or detention and order his release if the arrest or
detention is unlawful. In States Parties whose laws provide that anyone who
believes himself to be threatened with deprivation of his liberty is entitled
to recourse to a competent court in order that it may decide on the lawfulness of such threat, this remedy may not be restricted or abolished. The
interested party or another person in his behalf is entitled to seek these
remedies.
7. No one shall be detained for debt. This principle shall not limit the
orders of a competent judicial authority issued for non fulfillment of duties
of support.

Article 8 - Right to a Fair Trial
1. Every person has the right to a hearing, with due guarantees and within
a reasonable time, by a competent, independent, and impartial tribunal, previously established by law, in the substantiation of any accusation of a criminal
nature made against him or for the determination of his rights and obligations of a civil, labor, fiscal or any other nature.
2. Every person accused of a criminal offense has the right to be presumed
innocent so long as his guilt has not been proven according to law. During
the proceedings, every person is entitled, with full equality, to the following
minimum guarantees:
a) the right of the accused to be assisted without charge by a translator or interpreter, if he does not understand or does not speak the language
of the tribunal or court;
b) prior notification in detail to the accused of the charges against
him;
c) adequate time and means for the preparation of his defence;
d) the right of the accused to defend himself personally or to be assisted
by legal counsel of his own choosing, and to communicate freely and privately
with his counsel;
e) the inalienable right to be assisted by counsel provided by the state,
paid or not as the domestic law provides, if the accused does not defend himself
personally or engage his own counsel within the time period established by
law;
f) the right of the defence to examine witnesses present in the court

and to obtain the appearance, as witnesses, of experts or other persons v
may throw light on the facts;
g) the right not to be compelled to be a witness against himself 0
plead guilty; and
h) the right to appeal the judgment to a higher court.
3. A confession of guilt by the accused shall be valid only if it is m
without coercion of any kind.
4. An accused person acquitted by a nonappealable judgment shall
be subjected to a new trial for the same cause.
5. Criminal proceedings shall be public, except in so far as may be r
essary to protect the interests of justice.

Article 9 - Freedom from Ex Post Facto Laws
No one shall be convicted of any act or omission thaI
criminal offense, under the applicable law, at the time il
//
heavier penalty shall not be imposed than the one that 'i
/~
time the criminal offense was committed. If subsequen
of the offense the law provides for the imposition of a
the guilty person shall benefit therefonn.

/L
"

Article 10 - Right to Compensation
Every person has the right to be compensated in accordance with tf
in the event he has been sentenced by a final judgment through
carriage of justice.
Article 11 - Right to Privacy
1. Everyone has the right to have his honor respected and
recognized.
2. No one may be the object of arbitrary or abusive interfe'
private life, his family, his home, or his correspondence, or of u
on his honor or reputation.
3. Everyone has the right to the protection of the law a'
ference or attacks.
Article 12 - Freedom of Conscience and Religion
1. Everyone has the right to freedom of conscience
right includes freedom to maintain or to change one's
freedom to profess or disseminate one's religion or .
ally or together with others, in public or in private.
2. No one shall be subject to restrictions that
to maintain or change his religion or beliefs.
3. Freedom to manifest one's religion and be
the limitations prescribed by law that are nece~
order, hel:!.lth, or morals, or the rights or freedom"
4. Parents or guardians, as the case may be, have the.

~
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Conscious of their duty to achieve the total liberation of Africa, the peoples
of which are still struggling for their dignity and genuine independence, and
undertaking to eliminate colonialism, neo-colonialism, apartheid, zionism
and to dismantle aggressive foreign military bases and all forms of discrimination, particularly those based on race, ethnic group, color, sex, language,
religion or political opinions;
Reaffirming their adherence to the principles of human and peoples' rights
and freedoms contained in the declarations, conventions and other instruments adopted by the Organization of African Unity, the Movement of
Non-Aligned Countries and the United Nations;
Firmly convinced of their duty to promote and protect human and peoples'
rights and freedoms taking into account the inlportance traditionally attached

to these rights and freedoms in Africa;
Have agreed as follows:

PART

I - RIGHTS

AND DUTIES

Chapter I - Human and People's Rights
Article 1
The member States of the Organization of African Unity parties to the
present Charter shall recognize the rights, duties and freedoms enshrined in
this Charter and shall undertake to adopt legislative or other measures to
give effect to them.
Article 2
Every individual shall be entitled to the enjoyment of the rights and
freedoms recognized and guaranteed in the present Charter without distinction of any kind such as race, ethnic group, color, sex, language, religion,
political or any other opinion, national and social origin, fortune, birth or other
status.
Article 3
1. Every individual shall be equal before the law.
2. Every individual shall be entitled to equal protection of the law.
Article 4
Human beings are inviolable. Every human being shall be entitled to respect
for his life and the integrity of his person. No one may be arbitrarily deprived
of this right.
Article 5
Every individual shall have the right to the respect of the dignity inherent
in iI hnm;m heinQ and to the recoQnition of his legal status. All forms of
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exploitation and degradation of man particularly slavery, slave trade, torture,
cruel, inhuman or degrading punishment and treatment shall be prohibited.

Article 6
Every individual shall have the right to liberty and to the security of his
person. No one may be deprived of his freedom except for reasons and conditions previously laid down by law. In particular, no one may be arbitrarily
arrested or detained.
Article 7
1. Every individual shall have the right to have his cause heard. This comprises:
a) the right to an appeal to competent national organs against acts of
violating his fundamental rights as recognized and guaranteed by conventions, laws, regulations and customs in force;
b) the right to be presumed innocent until proved guilty by a competent court or tribunal;
c) the right to defence, including the right to be defended by counsel
of his choice;
d) the right to be tried within a reasonable time by an impartial court
or tribunal.
2. No one may be condemned for an act or omission which did not constitute a legally punishable offence at the time it was committed. No penalty
may be inflicted for an offence for which no provision was made at the time
it was committed. Punishment is personal and can be imposed only on the
offender.
Article 8
Freedom of conscience, the profession and free practice
be guaranteed. No one may, subject to law and order, be subn
restricting the exercise of these freedoms.

A~

Article 9
1. Every individual shall have the right to receive infor
2. Every individual shall have the right to express anc
opinions within the law.
Article 10
1. Every individual shall have the right to free association provided he
abides by the law.
2. Subject to the obligation of solidarity provided for in article 29 no one
may be compelled to join an association.
Article 11
Every individual shall have the right to assemble freely with others. The

~
~~.
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56. Basic Princ iples on the Independence
of the Judiciary
Welcomed by the Genera l Assemb ly of the United Nations,
resolution 40/146 of 13 Decem ber 1985 upon adoption by the
Seventh United Nations Congress on the Prevention of Crime and
the
Treatment of Offenders at Milan, 1985
Whereas in the Charte r of the Uni!e.d-Nation4th~_I2eo.p1es-of the·
world
affirm, inter alia., theiL!tet~rmination to eSlaQli~hcoDditioFls under which
justice
can be ma~~ac.hieYe...intematiQoal_GQ:gp.~n!JioJljn . . promot
ing.·.and
encour~ing respect for humll,D.J"igbJsgoclJl1 dame
taI
freedom
s
withou
I1
dis£D.PiiniUjQu:·~-·-···---'··-··
Il
"
.. ,.. ,,- .,'
,., . . t any
Whereas the Uniy~rsal Declar ation of. Human Rights enshrines in
particular th~&-Q.Lequal~efor~the..law,..,of the..presu.mPliQu..of.i
ruloceaeeand _Q.L!!lY.JlghLtQ,-f:L.~~!.~~g..l!.~1bli~ _b~griog.by, a C0IJ.1P~-!~IJ.J1
.j~pendent.
<l!1.~mp~tial_~lllpaL~§.tf!b 1~.sJ}ed~Qyl~.~,1 .._
Whereas the Interna tional Coven ants on Econom ic, Social and Cultura
l
Rights and on Civil and Political Rights both guarantee t e exercis
e of those
rights, and in addition, the Covena nt on Civil and Politi 1Rights further
guarantees the right to be tried wi1:hal~ delay,
Whereas frequently there still exists a gap between the vision underly
ing
those principles alnd the actual situation,
Whereas the organization and admini stration of justice in every country
should be inspired by those principles, and efforts shou~ underta
ken to
tral.lslate them fully into_reality,
-'...._---_.
Whereas rules concer ning the exercis e of judicia l office sj»:>uld
aim at
enabling judges to act in accordance with those principles, ./"
Whereas judges are charged with the ultimate decision over life, freedom
s,
rights, duties and property of citizens,
Whereas the Sixth United Nations Congress on the Prevention of Crime
and
the Tr~a.t!I
..------lent of Offenders, by its resolution 16, called upon the Committee
on C:rime Prevention and Control to include among its priorities the
elaboration of guidelines relating to the indepe ndence of judges and the
selection,
pro f~~ g and status ..9f-.j.udges and R!:?sec
ut~s,
Whereas it is, therefore, approp riate th at .consideration be first given
to
the role of judges in relation to the system of justice and to the importa
nce
of their selection, training and conduct,

---------_
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The foll owi ng basic prin cipl es, form
ulat ed to assi st Mem ber Stat es in
thei r
task of secu ring and prom otin g
the inde pen den ce of the judi ciar
y
sho
uld be
take n into acc oun t and resp ecte
d by Gov ernm ents with in the fram
ewo rk Of )
thei r nati ona l legi slat ion and prac
tice and be brou ght to the atte ntio
n of judg es,
law yers , mem bers of the exe cuti ve
and the legi slat ure and the pub lic
in general.
The prin cipl es hav e bee n form ulat
ed prin cipa lly with prof essi ona l
judg es in
min d, but they apply equ ally , as
app ropr iate , to lay judg es, where
they exist.

Independence of the Judiciary
1. The inde pen den ce of the judi
ciar y shal l be gua rant eed by the
Stat e
j
and ensh rine d in the Con stitu tion
or the law of the cou ntry . It is the
duty Of }/
all gov ernm enta l and othe r instituti
ons to resp ect and obs erve the inde
pen den ce
of the judi ciar y.
2. The judi ciar y shall decide mat
ters befo re them imp artia lly, on the
ba sil
of fact s and in acco rdan ce with
the law, with out any rest rict ions
, imp rop er
innu enc es, indu cem ents , pres sure
s, thre ats or inte rfer enc es, dire ct
or indi rect ,
from any qua rter or for any reas
on.
3. The judi ciar y shall hav e juri sdic
tion ove r all issu es of a judi cial
natu re
and shal l hav e exc lusi ve auth orit
y to dec ide whe ther an issu e sub
mitt ed for
its dec isio n is with in its com pete
nce as defi ned by law.
4. The re shall not be any inap prop
riat e or unw arra nted inte rfer enc e
with
the judi cial proc ess, nor shall judi
cial dec isio ns by the cou rts be
sub ject to f
revi sion . Thi s prin cipl e is with out
prej udic e to judi cial revi ew or to
mitiga,
tion or com mut atio n by com pete
nt authori~ies of sen tenc es imp ose
d by die; ", !I'
judi ciar y, in acco rdan ce with the
law.
\
5. Eve ryo ne shal l hav e the righ
~ ,( P
t to e trie d by ord inar y cou
rts f i t )
tdbu nals using established legal proc
that do not use
esta blis hed proc edu res of the lega edu,es.
l pro cess shal l not be crea ted to the d JY,,'
disp l ce/f t
the juri sdic tion belo ngin g to the
ordi nary cou rts or judi cial tribuna
ls.
if
6. The prin cipl e of the inde pen den
ce of t1;le judi ciar y enti tles and requ
ires
the judi ciar y to ensu re that judi cial
proc eed irtg s are con duc ted fairly
and that
the righ ts of the part ies are resp
ecte d.
J
~
7. It is the duty of each Mem ber
Stat e to prov ide ade uate reso urce
s to
ena ble the judi ciar y to prop erly
perf orm its func tion s.

-,I

~'ibunals

Freedom of Expression and Associa
tion
8. In acc ord anc e with the Uni
vers al Dec lara tion of Hum an
Rig hts,
mem bers of the judi ciar y are like
othe r citiz ens enti tled to free dom
of
exp
ression, beli ef, asso ciat ion and asse
mbl y; prov ided , how eve r, that in
exe rcis ing
such righ ts, judg es shall alw ays
con duc t them selv es in such a man
ner as to
pres erve the dign ity of thei r offi
ce and the imp artia lity and inde
pen
den ce of
the judi ciar y.
9. Jud ges shal l be free to form
and join asso ciat ions of judg es
or othe r
orga niza tion s to repr esen t thei r inte
rest s, to prom ote thei r prof essi ona
l training
and to prot ect thei r judi cial inde
pen den ce.

',JI

t

Basic Principles on the Independence of the Judiciary
vIember States in their
Ie judiciary should be
.hin the framework Of)
:he attention of judges,
d the public in general.
professional judges in
1ges, where they exist.

aranteed by the State
mtry. It is the duty of
,ervetheindependence
npartially, on the baSiS!
restrictions, improper
lces, direct or indirect,

les of a judicial nature
an issue submitted for
v.
lUted interference with
le courts be subject to
al review or to mitiga
tenceds.imposed by t

)y or mary courts r 41'
I
that do not use the d ly \ j
be created to displ c~it.
dicial tribunals.
U
ry entitles and requires .
mductr fairly and that

on of Human Rights,
d to freedom of expresever, that in exercising
in such a manner as to
ty and independence of
ions of judges or other
eir professional training

Qualifications, Selection and Training
10..~erso~s selected ~or jUd~c~al office s~all be individual of integritYj'
and abIlIty WIth appropnate trammg or qualIfications in law. Any method
of j~dicial selection sh~ll safe~uard against judicial appointments for improper
C,Y"
motIves. In the selectIOn of Judges, there shall be no discrimination against
~
a p~rson on the .grou~d~ of race, colo~r, sex, religion, political or other opinion, (~'
natIOnal or SOCIal ongm, property, bIrth or status, except that a requirement,
that a candidate for judicial office must be a national of the country concerned,
shall not be considered discriminatory.

((t

Conditions of Service and Tenure
11. The term of office of judges, their independence, security, adequate
remuneration, conditions of service, pensions and the age of retirement shall
be adequately secured by law.
12. Judges, whether appointed or elected, shall have guaranteed tenure until
a mandatory retirement age or the expiry of their term of office, where such
exists.
13. Promotion of judges, wherever such a system exists, should be based
on objective factors, in particular ability, integrity and experience.
14. The assignment of cases to judges within the court to which they belong
is an internal matter of judicial administration.

i
I

J
e"j(f

~ aderuate resources to
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Professional Secrecy and Immunity
15. The judiciary shall be bound by professional secrecy with regard to
their deliberations and to confidential information acquired in the course of
their duties other than in public proceedings, and shall not be compelled to
testify on such matters.
16. Without prejudice to any disciplinary procedure or to any right of appeal
or to compensation from the State, in accordance with national law, judges
should enjoy personal immunity from civil suits for monetary damages for
improper acts or omissions in the exercise of their judicial functions.
Discipline, Suspension and Removal
17. A charge or complaint made against a judge in his/her judicial and
professional capacity shall be processed expeditiously and fairly under an
appropriate procedure. The judge shall have the right to a fair hearing. The
examination of the matter at its initial stage shall be kept confidential, unless
otherwise requested by the judge.
18. Judges shall be subject to suspension or removal only for reasons of
incapacity or behaviour that renders them unfit to discharge their duties.
19. All disciplinary, suspension or removal proceedings shall be detennined
in accordance with established standards of judicial conduct.
20. Decisions in disciplinary, suspension or removal proceedings should be
subject to an independent review. This principle may not apply to the decisions of the h:ighest court and those of the legislature in impeachment or similar
proceedings.

ANNEX 12

UNITED
NATIONS
International Tribunal for the
Prosecution of Persons
Responsible for Serious Violations of
Internationa I Humanitarian Law
Committed in the Territory of the
Former Yugoslavia since 1991

Case No.

IT-95-17/1-A

Date:

21 July 2000

Original:

English

IN THE APPEALS CHAMBER
Before:

JUdge
JUdge
JUdge
JUdge
JUdge

Registrar:

Mrs. Dorothe,e de Sampayo Garrido-N!jgh

Judgement of:

:~1

Mohamed Shahabuddeen, Presiding
Lal Chand Vohrah
Rafael Nieto-Navia
Patric~r Lipton Robinson
Fausto Pocar

July 2000

PROSECUTOR
v.
ANTO FURUND@IJA

JUDGEMENT

Counsel for the Prosecutor:
Mr. UpawansaYapa
Mr. Christopher Staker
Mr. Norman Farrell
Counsel for the Accused:
Mr. Luka S. Miseti}
Mr. Sheldon Davidson

Case No. IT-95-17/1-A

21 July 2000

UNIT ED
NATIONS
International Tribun al For the
Prosecution of Persons
Responsible for Serious Violati ons of
International Humanit81rian Law
Comm itted in the Territo ry of the
Forme r Yugos lavia since 1991

Case No.IT-95-17I1-A

Case No.

IT-95-17/1-A

Date:

21 July 2000

Origina l:

English

21 July 2000

Case No.IT-95-17/1-A

21 July 2000

,

TABLE OF CONTENTS
I. INTRO DUCTI ON

"

A. PROCEDURAL BACKGROUND

1

,

2

1. The AppeaJ.

.4
4
5
5

(a) Notice of Appeal
(b) Post-Trial Application
(c) Filing of Briefs
B. GROUNDS OF ApPEAL

7
7

C. RELIEF REQUESTED
II. STAND ARD OF REVIE W ON APPEA L
A. SUBMISSIONS OF THE PARTIES

1. The Appella nt
2. The Respond ent

8
"

8

"

8
8

B. DISCUSSION

9

III. FIRST GROUN D OF APPEA L

13

A. SUBMISSIONS OF THE PARTIES

13

1. The Appella nt

13
(a) Lack offair notice of the charges to be proven against the Appellan
t..
13
(b) The Trial Chamber failed to provide a reasoned opinion in relation
to the conflict between the testimony of Witness A
and that of Witness D
15
(c) Denial of the right to calI Witnesses F and Enes [urkovi} upon the
reopening of the proceedings
15

2. The Respond ent

16
(a) Appellant received fair notice in respect of the charges to be proven
against him
16
(b) AlIeged failure of the Trial Chamber to provide a reasoned opinion
in relation to the conflict between the testimony of
Witness A and that of Witness D
17
(c) AlIeged denial of the right to calI Witnesses F and Enes [urkovi} upon
the reopening of the proceedings
17

B. DISCUSSION

18
18

(a) First aspect of the first ground of appeaL
(b) Second aspect of the first ground of appeal
(c) Third aspect of the first ground of appeal

21
22

IV. SECON D GROUN D OF APPEA L

25

A. SUBMISSIONS OF THE PARTIES

25

1. The Appella nt
(a)
The evidence was insufficient to <:Dnvict Anto Furund' Ua of the crime
of torture (Count 13 of the Amended
Indictment)
(b)
The evidence was insufficient to (:onvict Anto Furund' ija of the crime
of outrages upon personal dignity,
including rape

2. The Respond ent
(a)
(b)

,

The evidence was sufficient to convict the AppelIant of torture
The evidence was sufficient to convict the AppelIant of the crime of outrages

3. Appella nt in Reply

25
26

27
27
upon personal dignity including rape29

30

B. DISCUSSION

30

1. Witness D 's Testimony
2. Courtroom Identification
3. Whether the Acts Charged in the Amende d Indictment Constitute
Torture
4. Co-perpetration
,
5. Post-Traumatic Stress Disorde r (PTSD)
6. Presence o/the Appella nt and Aiding and Abetting

31
32
34
35
38
38

V. THIRD GROUN D OF APPEA L

40

A. SUBMISSIONS OF THE PARTIES

1. The Appella nt
(a) Evidence concerning other acts in the Large Room and the Pantry
(b) Evidence ofalIege d acts committed by the AppelIant which are unrelated
to Witness A
(c) Violation of Rule 50 by the Prosecutor and the Trial Chamber: Evidence
of acts not charged in the Amended
Indictment
2. The Respond ent
,
(a) Evidence concerning other acts in the Large Room and the Pantry
(b) Evidence ofalIege d acts by AppelIant unrelated to Witness A
(c) AlIowing evidence not charged in the Indictment violates Rule 50

Case No.IT-95-17/1-A

25

21 JUly 2000

40

40
.40
40
.40

41
.41
.42
.42

-

;

3. Appella nt in Reply

43

B. DISCUSSION

43

1. Evidence Concern ing Other Acts in the Large Room and the Pantry

45

(a) The interrogation of Witness A by the Appellant while she was in
a state of forced nudity
(b) Alleged threats in the course of the Appellan t's interrogation to kill
Witness A's sons
(c) Witness A abandoned in the Large Room to further assaults by Accused
B

.46
.46
.47

2. Evidence ofalleg ed acts by the Appella nt unrelated to Witness A
3. Alleged violation ofRule 50 ofthe Rules

47
48

VI. FOURTH GROUN D OF APPEA L

50

A. SUBMISSIONS OF THE PARTIES

51

1. The Appella nt
2. The Respond ent

51
52

B. DISCUSSION

53

1. Statutory Require ment ofImpa rtiality
2. Interpretation ofthe Statutor y Require mentfor Impartiality
3. A standar d to be applied by the Appeals Chambe r
4. Application ofthe statutor y requirem ent ofimpartiality to the instant
case

54
55
58

(a) Actual Bias
(b) Whether Judge Mumba was a party to the cause or had a disqualif
ying interest therein
(c) Whether the circumstances of Judge Mumba's membership of the
UNCSW would lead a reasonable and informed
observer to apprehend bias

VII. FIFTH GROUND OF APPEA L

"

A. SUBMISSIONS OF THE PARTIES

"

59
59
59
60

67
67

1. The Appella nt
,
2. The Respond ent
3. Appella nt in Reply

67
68
71

B. DISCUSSION

72

1. Crimes against humani ty attract harsher penaltie s than war crimes
2. Crimes resultin g in loss oflife are to be punishe d more severely than
other crimes
3. Addition al arguments

74
75

77

VIII. DISPOSITION

79

IX. DECLA RATIO N OF JUDGE SHAHA HUDDE EN

80

X. DECLA RATIO N OF JUDGE LAL CHAND VOHRA H

87

XI. DECLA RATIO N OF JUDGE PATRI CK ROBIN SON

92

ANNEX A--GLOSSARY OF TERMS

Case No.IT-95-17/1-A

98

ii

21 July 2000

.

~/O

.,,',<.,..

l '

Case No.IT-95-1711-A

21 July 2000

I. INTR ODU CTIO N
The Appeals Chamber of the International Tribun al for the Prosec
ution of Persons Responsible for
Serious Violati ons of International Humanitarian Law Comm
itted in the Territo ry of the Former
Yugoslavia since 1991 ("the International Tribun al" or "the ICTY"
) is seized of an appeal filed by
Anto Furund' fja ("the Appell ant") against the Judgement rendere
d by Trial Chamber II of the
International Tribun al on 10 December 1998.
The Trial Chamber held the Appell ant individ ually responsible
for his particip ation in the crimes
charged in the Amended Indictm ent pursuant to Article 7(1)
of the Statute of the International
Tribunal ("the Statute"). The Trial Chamber also found that
under Article 3 of the Statute, the
Appellant was gUilty as a co-perpetrator of torture as a violatio
n of the laws or customs of war and
for aiding and abetting outrages upon personal dignity , includi
ng raper as a violatio n of the laws or
customs of war.'
HaVing considered the written and oral submissions of the
Appell ant and the Prosecutor ("the
Prosecutor" or "the Respondent"), the Appeals Chamber

HEREBY RENDERS ITS JUDG EMEN T.

1

Prosecutor v. Anto Furund ' ija, Case No. IT-95-17 /1-T, Judgement,
10 Dec. 1998 ("the JUdgement").
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Sf3
A. jProcedural background
1.

In the original indictment, confirmed by JUdge Gabrielle Kirk McDonald

01

10 November

1995 ("the Indictment"), the Appellant was charged with three counts comprising Count 12,
alleging a grave breach of the Geneva Conventions of 1949 under Article 2(b) of the Statute
relating to torture and inhumane treatmt~nt, Count 13, alleging a violation of the laws or customs of
war under Article 3 of the Statute relating to torture, and Count 14, alleging a violation of the laws
or customs of war under Article 3 of the Statute relating to outrages upon personal dignity including
rape.
2.

The Appellant was arrested on 18 December 1997.

At his initial appearance on

19 December 1997, he pleaded not guilty to all counts of the Indictment and was remanded in
detention pending trial.
3.

On 13 March 1998, the Trial Chamber issued an Order granting the Prosecutor leave to

withdraw Count 12 of the Indictment and denying the Defence's motion to dismiss all counts
against the Accused based on defects in the form of the Indictment.
4.

Following submissions by the Prosecutor on 1 May 1998 of statements and transcripts of

witnesses, and on 4 May 1998 of legal material relating to the alleged criminal conduct of the
Appellant, the Trial Chamber found on 13 May 1998 that sufficient material had been provided to
the Defence to enable it to prepare its case. 2
5.

On 22 May 1998, the Prosecutol: filed a pre-trial brief. On 29 May 1998, the Trial Chamber

directed the Prosecutor to redact and amend portions of the Indictment. An amended version of the
Indictment was filed on 2 June 1998 ("the Amended Indictment"). It contained two charges: Count
13 alleging torture and Count 14 alle9ing outrages upon personal dignity including rape.

Both

counts were charged as violations of the laws or customs of war under Article 3 of the Statute.
6.

The tria I of the Appellant commenced on 8 June 1998. The Appellant fi led a motion on 12

June 1998, seeking to exclude the portion of Witness A's testimony that related to the Appellant's
presence during the sexual assaults alleged to have been perpetrated by a co-accused, hereafter
Accused B, upon Witness

A.

on the ground that it did not fall within the scope of the Amended

2 On 6 April 1998. the Appellant filed "Defendant's Motion for Leave to File Instanter His Motion to Dismiss Counts
13 & 14 of the Indictment Based on Defects, in the Form of the Indictment (Vagueness). Lack of SUbject Matter
Jurisdiction, and Failure to Establish a Prima Facie Case", arguing that the Prosecutor had failed to submit facts
supporting a theory of liability under Article 1(1) that the Appellant directly and substantially facilitated the rape of
Witness A. On 29 April 1998. the Trial Chamber issued a Decision denying the Appellant's Motion and a further
decision ordering the Prosecutor to file a supplementary document specifying the factual and legal bases upon which
the Prosecutor would rely at trial.
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Indictment. In a Decision issued later on the same day, the Trial Chamber held that it would "only
consider as relevant Witness A's evidence in so far as it relates to Paragraphs 25 and 26 as pleaded
in the Indictment against the Accused.,,3
7.

By confidential decision dated 15 June 1998, the Trial Chamber responded to the

Prosecutor's request for clarification of its decision of 12 June 1998 regarding Witness A's
testimony and ruled as inadmissible "all evidence relating to rape and sexual assault perpetrated on
[Witness A] by [Accused B] in the presence of [the Appellant] in the' large room' apart from the
evidence of sexual assau It alleged in paragraph 25 of the Indictment.,,4
8.

The parties presented their closing arguments on 22 June 1998, whereupon the hearing was

closed with jUdgement reserved to a latl~r date. On 29 June 1998, after the close of the hearings, the
Prosecutor disclosed to the Appellant a redacted certificate of psychological treatment dated 11 July
1995 and a witness statement dated 16 September 1995 from a psychologist from Medica Women's
Therapy Centre ("Medica") in Zenica, Bosnia and Herzegovina, concerning Witness A and the
treatment she had received at Medica.
9.

On 10 July 1998, the Appellant filed a motion to strike the testimony of Witness A or, in the

event of a conviction, requested a new trial. The Trial Chamber issued its written Decision on the
matter on 16 July 1998, finding that there had been serious misconduct on the part of the Prosecutor
in breach of Rule 68 of the Rules of Procedure and Evidence of the International Tribunal ("the
Rules") causing pr~udice to the Appellant. As a consequence, the Trial Chamber ordered that the
proceedings be re-opened but Iimited strictly to the cross-examination of Prosecution witnesses and
the recalling of any defence witnesses or new evidence only in connection with the medical,
psychological or psychiatric treatment or counsell ing received by Witness A after May 1993 ("the
re-opened proceedings"). The Trial Chamber further ordered the Prosecutor to disclose any other
connected documents.
10.

On 23 July 1998, the Appellant fi led a request for leave to appeal the Trial Chamber's

Decision of 16 July 1998. By its Decision of 24 August 1998, a bench of the Appeals Chamber
unanimously denied the application, finding that the requirements under sub-Rule 73(B) for
interlocutory appeals had not been met 5

3 The specific charges against the Accused were based on the factual allegations contained in paragraphs 25 and 26 of
the Amended Indictment.
4 Prosecutor v. Anto Furund'ija, Case No. IT-95-17/1-T, Confidential Decision, 15 June 1998 ("Confidential
Decision"), p. 2.
5 Prosecutor v. Anto Furund'ija, Case No. IT-95-17/1-AR73, Decision on Defendant's Request for Leave to Appeal
Trial Chamber II's Order of 16 July 1998, 24 Aug. 1998.
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11.

Subsequently, the Defence sought leave to introduce the evidence of two witnesses into the

re-opened proceedings by way of deposition. By its confidential ex parte Order dated 27 August

1998, the Trial Chamber denied the Defence request to take the deposition of a certain individual,
referred to as Witness F for the purposes of this appeal, reasoning that his evidence did not fall
within the scope of the re-opened proceedings, as circumscribed by the Trial Chamber's Decision of

16 July 1998, In this regard the Trial Chamber noted that, according to its Decision of 16 July
1998, the Appellant may call new evidence only to address any medical, psychological or
psychiatric treatment or counsell ing received by Witness A after May 1993.

Thereafter, on 13

October 1998, the Trial Chamber issued a confidential Decision denying the Defence leave to call
Mr. Enes [urkovi} as a witness in the re-opened proceedings on the same grounds. 6

12.

On 9 November 1998, the proceedings were re-opened.

The Appellant called four

witnesses, including two expert witnesses, while the Prosecutor called two expert witnesses. On 9
and 11 November 1998, the Trial Chamber received two appl ications to fi Ie amicus curiae briefs,
both of which were granted. The re-olPened proceedings were closed on 12 November 1998 after
the presentation of both parties' closing arguments.

13.

On 10 December '1998, Trial Chamber II rendered its Judgement ("the JUdgement"), finding

the Appellant guilty on Count 13, as a co-perpetrator of torture as a violation of the laws or customs
of war, and guilty on Count 14, as an aider and abettor of outrages upon personal dignity, including
rape, as a violation of the laws or customs of war. The Trial Chamber sentenced the Appellant to
ten years' imprisonment for the conviction under Count 13 and eight years' imprisonment for the
conviction under Count 14.

Consistent with the Trial Chamber's disposition, the Appellant is

serving the sentences concurrently, inter se.

1. The Appea I
(a) Notice of Appeal

14.

The Appellant filed the "Defl~ndant's Notice of Appeal Pursuant to Rule 108" on 22

December 1998.

6

Prosecutor v. Anto Furund'ija, Case No. IT-95-17/1-T. Decision on Proposed Calling of Mr. Enes [urkovi} as

Witness, 13 Oct. 1998.
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(b) Post-Trial Application

15.

The Appellant filed on 3 February 1999 he "Defendant's Post-Trial Application to the

Bureau of the Tribunal for the Disqualification of Presiding JUdge Mumba, Motion to Vacate
Conviction and Sentence, and Motion for a New Trial". By this motion, the Appellant sought an
order from the Bureau disqualifying Judge Mumba, vacating the Judgement and ordering a new trial
before a differently constituted Trial Chamber. On 5 March 1999, the Appeals Chamber issued an
order suspending the briefing schedule in the appeal on the merits pending the decision by the
Bureau.

On 11 March 1999, the Bureau issued its Decision on the Post-Trial Appl ication,

dismissing the application on the ground that the determination as to the fairness of the trial was not
within the competence of the Bureau.

7

(c) Filing of Briefs

16.

On 24 March 1999, following the Bureau's decision, the Appeals Chamber issued a decision

resuming the briefing schedule and ordered the parties to file their briefs as follows: the Appellant's
Brief by 21 May 1999, the Respondent's Brief by 21 June 1999 and the Appellant's Reply by 6 July

1999.

Following a request by the Appellant, the filing deadline for the Appellant's Brief was

extended until 25 June 1999, with subsequent changes in the filing dates for the Response and
Reply. On 25 June 1999, the Appellant filed the "Defendant's Appellate Brief".

17.

The Appellant filed on 25 June '1999 the "Defendant's Motion to Supplement the Record on

Appeal" requesting that the Registrar certify the Post-Trial Application and the exhibits attached
thereto as part of the Record on Appeal. The Prosecutor filed a response on 20 July 1999, opposing
the motion on the ground that the Post-Trial Application contained new evidence not submitted by
the Appellant at trial.

In this regard, tl1e Prosecutor contended that the Appellant must satisfy the

requirements under the relevant Rules pertaining to additional evidence before the Post-Trial
Application could be submitted on appeal.

18.

The Appellant filed on 23 July 1999, as a confidential document, its "Reply Memorandum

in Support of Defendant's Motion to Supplement Record on Appeal" requesting that the Motion to
Disqualify Presiding Judge Mumba and the Affidavit of Witness F be added to the record on appeal.
On 2 August 1999, the Appellant filed a non-confidential version of the "Defendant's Appellate
Brief".

Prosecutor v. Anto Furund'ija, Case No. IT-95-17/1, Decision on Post-Trial Application by Anto Furund' Ua to the
Bureau of the Tribunal for the Disqual ification of Presidin9 JUdge Mumba, Motion to Vacate Conviction and Sentence,
and Motion for a New Trial, 11 Mar. 1999.
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19.

On 2 September 1999, the Appeals Chamber issued its "Order on Defendant's Motion to

Supplement Record on Appeal".

By this Order, the Appeals Chamber granted the Appellant's

motion to amend the Appellate Brief. but considered that Rule 109(A) of the Rules did not allow for
the record on appeal to be supplemented as requested, and that Rules 115 and 119 of the Rules were
not applicable to the material sought to be admitted, as the Appellant's ground of appeal related to
the partial ity of a Judge at trial and not to the gui It or innocence of the Appellant.
20.

On 14 September 1999, the Appellant filed the "Defendant's Amended Appellate Brief" and

on 30 September 1999 the Prosecutor filed the "Respondent's Brief of the Prosecution". On 14
October 1999, the Appeals Chamber is~)ued, at the request of the Appellant, an order granting an
extension of time for the filing of the Appellant's Reply, On 8 November 1999, the Appellant filed
the "Defendant's Reply Brief". All three briefs were filed as confidential documents.

21.

On 28 February 2000, the President of the International Tribunal assigned JUdge Fausto

Pocar to the Appeals Chamber to replace JUdge Wang Tieya, who had withdrawn from the bench
under Rule 16 of the RUles. 8
22.

The hearing of the appeal was held on 2 March 2000 and judgement was reserved to a later

date. 9
23.

Subsequently, on 8 March 2000, the Appellant fi led a motion entitled "Conviction of Anto

Furund' Ua based upon alleged Torture of Witness D is void as being (1) Outside the Scope of the
Jurisdiction of the ICTY and (2) Based upon an Alleged Crime not charged in the Indictment." The
motion was r~ected by the Appeals Chamber on 5 May 2000 as it was filed out of time.
24.

Upon the request of the Appeals Chamber, the Appellant filed public versions of his

amended appellate brief and reply brief on 23 June 2000 ("the Appellant's Amended Brief" and
"the Appellant's Reply" respectively). '0 The Prosecutor filed a public version of her response brief
on 28 June 2000 ("the Prosecutor's Response")."

Prosecutor v. Anto Furund'ija, Case No. IT -95-17/1-A. Order of the President Assigning a JUdge to the Appeals
Chamber, 7 Mar. 2000 (the original French version was filed on 28 Feb. 2000).
9 Transcript of hearing on appeal in Prosecutor v. Anto Furund·ija. Case No. IT-95-17/1-A. 2 March 2000 (hereafter
pages from the transcript are referred to as "T (;:' March 2000)"; all transcript page numbers referred to in the course of
this Appeals Judgement are from the unofficial, uncorrected version of the English transcript. Minor differences may
therefore exist between the pagination therein and that of the final English transcript released to the pUblic).
10 Prosecutor v. Anto Furund'ija, Case No. IT-SI5-17/1-A. Defendant's Amended Appellate Brief [PUblic Version]. 23
June 2000; Prosecutor v. Anto Furund'ija, Case No. IT-95-17/1-A, Appellant's Reply [PUblic Version]. 23 June 2000.
11 Prosecutor v. Anto Furund'ija, Case No. IT-95-17/1-A, Prosecution Submission of Public Version of Confidential
Respondent's Brief of the Prosecution Dated 30 Sept. 1999, 28 June 2000.
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B. Grounds of Appeal
25.

The Appellant submits the following grounds of appeal against the Judgement of 10

December 1998:
Ground (1): That the Appellant was denied the right to a fair trial in violation of the Statute;
Ground (2): That the evidence was insufficient to convict him on either count;
Ground (3): That the Defence was pr~udiced by the Trial Chamber's improper reliance on evidence
of acts that were not charged in the indictment and which the Prosecutor never
identified prior to the trial as part of the charges against the Appellant;
Ground (4): That presiding JUdge Mumba should have been disqualified; and
Ground (5): That the sentence imposed upon him was excessive. 12

c:.
26.

Relief Requested

By his appeal, the Appellant seeks the following rei ief:

(i) That the Appellant be acquitted or, in the alternative, that his convictions be reversed 13 or that he
be granted a new trial. 14
(ii) That, in the alternative, if the Appl~als Chamber affirms the conviction imposed by the Trial
Chamber, the Appeals Chamber reducl~ the sentence to a term that does not exceed six years,
including time served since the date of his original incarceration (18 December 1997).15

12

13
14

15

Appellant's Amended Brief, pp, 1-3 and 1. 9 .. 10 (2 March 2000),
Appellant's Amended Brief, p. 158.
Ibid., and T. 190 (2 March 2000).
Appellant's Amended Brief, p, 158.
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II. STANDARD OF REVI EW ON APPEAL
A. Submissions of the Parties
1. The Appellant

27.

The Appellant submits that the standard of review in the Appeals Chamber "necessarily

takes into account the standard of proof in the Trial Chamber." 16 The Appellant further submits that
"[i]f a reasonable person could have reasonable doubt about his guilt, the conviction must be
reversed. "17

28.

The Appellant argues that to satisfy the test of proof beyond reasonable doubt, "[t] he

evidence must be so overwhelming that it excludes every fair or rational hypothesis except that of
guilt.,,18 He contends that he "appeals on the basis that the Trial Chamber was unreasonable in
concluding that the only fair or rational hypothesis that could be derived from the evidence is that
Mr. Furund' Ua is guilty.,,19 He concludes that the Appeals Chamber must acquit him because the
evidence may be read to support a fair or rational inference of innocence. 20

2. The Respondent
29.

The Respondent submits that the appeal ing party bears the burden of establ ishing an error

within the terms of Article 25(1) of the Statute. 21

The Respondent further contends that the

appropriate standard of review on appeal depends on the classification of the alleged error as one of
fact or law. 22

30.

The Respondent submits that two categories of error fall within Article 25(1 )(a) of the

Statute, which provides for an appeal from "an error on a question of law invalidating the decision".
The first relates to an error in the substantive law appl ied by the Trial Chamber and the second to an
error in the exercise of the Trial Chamber's discretion. 23 Where the error alleged is one of
substantive law, the Respondent says that the nature of the burden on the appealing party is that of
persuasion rather than proof. 24 Where the appeal is based on an error in the exercise of the Trial

Appellant's Reply, p.3.
Ibid., p. 5.
18 T. 11 (2 March 2000).
19 T. 12 (2 March 2000).
20 T. 167 (2 March 2000).
21 Prosecutor's Response, para. 2.2.
22 Ibid., para. 2.6.
23 Ibid., para. 2.7.
24 Ibid., para. 2.9.
16
17
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Chamber's discretion, the Respondent contends that the Appeals Chamber should review the
impugned decision under an abuse of di5,cretion standard. 25 The Respondent submits that "absent a
showing that the Trial Chamber abused its discretion, the Appeals Chamber should not substitute its
own view for that of the Trial Chamber.,,26
31.

As regards the standard of review under Article 25(1)(b) of the Statute, which provides for

an appeal on the basis of "an error of fact which has occasioned a miscarriage of justice," the
Respondent identifies two types of error which may be the suQject of an appeal under this provision.
The first is an error based on the submission of additional evidence that was not available at trial,
and the second is an error in the factual conclusions the Trial Chamber reached based upon the
evidence submitted at trial. 27
32.

The Respondent contends that thE~ standard of review on appeal proposed by the Appellant is

erroneous, and that the Appeals Chamber should not disturb the Trial Chamber's findings of fact,
28
unless no reasonable person could have so concluded on the evidence presented.
The Respondent
finds equally mistaken the Appellant's proposed standards as regards the burden placed on the
Appellant. 29
33.

The Respondent further submits that in order to appeal a decision under Article 25(1), a

party has to object at trial in a timely and proper manner to an error of the Trial Chamber or to a
Trial Chamber's abuse of discretion, or the issue of waiver must be considered. 30

B. Discussion
34.

Article 25 of the Statute sets forth the circumstances in which a party may appeal from a

final decision of the Trial Chamber. A party invoking a specific ground of appeal must establish an
error within the scope of this provision, which provides:
1. The Appeals Chamber shall hear appeals from persons convicted by the Trial Chambers or from
the Prosecutor on the following grounds:
(a)

an error on a question of law invalidating the decision; or

(b)

an error of fact which has occasioned a miscarriage ofjustice.

2. The Appeals Chamber may affirm, reverse or revise the decisions taken by the Trial Chambers.
25 Ibid..

para. 2.10.

Ibid.
27 Ibid., para. 2.8.

26

28
29

30

T. 108 -109 (2 March 2000).
T. 111 -112 (2 March 2000).
Prosecutor's Response, para. 2.11.
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35.

Errors of law do not raise a question as to the standard of review as directly as errors of fact.

Where a party contends that a Trial Chamber made an error of law, the Appeals Chamber, as the
final arbiter of the law of the Tribunal. must determine whether there was such a mistake. A party
alleging that there was an error of law must be prepared to advance arguments in support of the
contention; but, if the arguments do not support the contention, that party has not fa iled to discharge
a burden in the sense that a person who fails to discharge a burden automatically loses his point.
The Appeals Chamber may step in and, for other reasons, find in favour of the contention that there
is an error of law.
36.

Furthermore, this Chamber is only empowered to reverse or revise a decision of the Trial

Chamber on the basis of Article 25(1)(a) when there is an error of law that invalidates that decision.
It is not any error of law that leads to a reversal or revision of the Trial Chamber's decision; rather,
the appealing party alleging an error of law must also demonstrate that the error renders the
decision invalid.
37.

As to an allegation that there was an error of fact, this Chamber agrees with the following

principle set forth by the Appeals Chamber for the International Criminal Tribunal for Rwanda
("the ICTR")31 in Serushago:
Under the Statute and the Rules of the Tribunal, a Trial Chamber is required as a matter of law to
take account of mitigating circumstances. But the question of whether a Trial Chamber gave due
weight to any mitigating circumstance is a question of fact. In putting forward this question as a
ground of appeal, the Appellant must discharge two burdens. He must show that the Trial
Chamber did indeed commit the error, and, if it did, he must go on to show that the error resulted
in a miscarriage ofjustice. 32

Similarly, under Article 25(1)(b) of the ICTY Statute, it is not any and every error of fact which
will cause the Appeals Chamber to overturn a decision of the Trial Chamber, but one which has led
to a miscarriage of justice. A miscarriage of justice is defined in Black '5 Law Dictionary as "a
grossly unfair outcome injudicial proceedings, as when a defendant is convicted despite a lack of
evidence on an essential element of the crime.,,33 This Chamber adopts the following approach
taken by the Appeals Chamber in the Tadi} case 34 in dealing with challenges to factual findings by
Trial Chambers:

31 International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and Other Serious

Violations of International Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens
Responsible for Genocide and Other Such Violations Committed in the Neighbouring States between 1 January and 31
December 1994 ("the ICTR").
32 Gmar Serushago v. The Prosecutor, Case No. ICTR-98-39-A, Reasons for Judgment, 6 Apr. 2000, para. 22.
33 Black's Law Dictionary (7th ed., St. Paul, Minn. 1999).
34

Prosecutor v. Ou{ko Tadi}, Case No. IT-94-1-A, Judgement, 15 Ju Iy 1999 ("the Tadi) Appeals JUdgement").

Case No.IT-95-17/1-A

10
21 July 2000

[t]he task of hearing, assessing and weighing the evidence presented at trial is left to the judges
sitting in a Trial Chamber. Therefore, the Appeals Chamber must give a margin of deference to a
finding of fact reached by a Trial Chamber. It is only where the evidence relied on by the Trial
Chamber could not reasonably have been accepted by any reasonable person that the Appeals
Chamber can substitute its own finding for that of the Trial Chamber. It is important to note that
two judges, both acting reasonably, can come to different conclusions on the basis of the same
35
evidence.

The position taken by this Chamber in the Tadi} Appeals Judgement has been reaffirmed in the
Aleksovski Appeals JUdgement. 36 The reason the Appeals Chamber will not lightly disturb findings

of fact by a Trial Chamber is well known; the Trial Chamber has the advantage of observing
witness testimony first-hand, and is, therefore, better positioned than this Chamber to assess the
reliability and credibility of the evidence.
38.

The Appeals Chamber now turns to consider the Appellant's submissions in relation to the

appropriate standard of review where the sufficiency of the evidence in support of a conviction is
challenged on appeal. The Appellant submits that the Tadi} Appeals Judgement demonstrates that,
in evaluating the sufficiency of the evidence in support of a conviction, the Appeals Chamber must
determine whether the standard of proof beyond reasonable doubt was correctly applied by the Trial
ChamberY

The Appellant further invites the Appeals Chamber to: 1) conduct an independent

assessment of the evidence, both as to its sufficiency and its quality; and 2) inquire whether a
reasonable trier of fact could have found that an inference or hypothesis consistent with innocence
of the offence charged was open on the evidence. 38 The Appellant further contends that, as to the
application of the standard of proof beyond reasonable doubt, the Appeals Chamber must find that
guilt was not merely a reasonable conclusion based on the evidence, but rather the only "fair and
rational hypothesis which may be derived from the evidence". 39
39.

The Appellant's reliance on the Tadi} Appeals Judgement is misplaced.

In Tadi}, the

Appeals Chamber held that the Trial Chamber had erred in law in its application of the legal
standard of proof beyond reasonable doubt to its factual findings in respect of certain charges in the
indictment. The application of the correct legal standard did not support the inferences which the
Trial Chamber had drawn from the facts. On a true interpretation, the Tadi} Appeals Chamber did
not disturb the finding of facts by the Trial Chamber.
40.

The Appeals Chamber finds no merit in the Appellant's submission which it understands to

mean that the scope of the appellate function should be expanded to include de novo review. This
Tadi} Appeals JUdgement, para. 64.
Prosecutor v. Ziatko Aleksovski, Case No. IT-95-14/1-A. Judgement, 24 March 2000 ("the Aleksovski Appeals
JUdgement"), para. 63.
37 Appellant's Reply, p. 4.
38 Ibid., p. 8.
39 Ibid. (citing Tadi) Appeals Judgement, para, 174).
35

36
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of the Appeals Chamber is limited ,
Chamber does not operate as a second Trial Chamber. The role
law invalid ating a decision, and errors
pursuant to Article 25 of the Statute, to correcting errors of
of fact which have occasioned a miscarriage ofjusti ce.
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III. FIRST GROUND OF APPEAL
A. Submissions of the Parties
1. The Appellant
41.

As a first ground of appeal against the Judgement, the Appellant argues that he was denied

the right to a fair trial under Article 21 of the Statute. As a consequence, the Appeals Chamber
should acquit him on Counts 13 and 14 of the Amended Indictment. In support of this ground, the
Appellant submits the following arguments: (a) he did not receive fair notice of the charges to be
proven against him; (b) the Trial Chamber failed to provide a reasoned opinion in respect of the
conflicting testimony of Witness A and Witness 0; and (c) he was denied the right under Article
21 (4) of the Statute to call witnesses during the re-opened proceedings.
(a)
42.

40

Lack of fair notice of the charges to be proven against the Appellant
As a first aspect of this ground of appeal, the Appellant submits that the Trial Chamber erred

by failing to ensure that he received fair notice of the charges to be proven against him, as required
by Articles 20 and 21 of the Statute.
43.

The Appellant argues that his convictions rested upon a sequence of events which were not

described in any document filed by the Prosecutor prior to trial and that the case of the Prosecutor
leading to the findings of the Trial Chamber, which in turn resulted in his convictions, was not
presented to him until trial. 41 He submits that the Prosecutor's case at trial proved to be inconsistent
with that reflected in the Indictment and Amended Indictment and the pre-trial pleadings.
44.

42

More specifically, the Appellant contends that the documents submitted by the Prosecutor

prior to trial, on which the Appellant relied for trial preparation, including the Indictment and the
1995 Statement by Witness A, do not contain any allegations of complicity in rapes or sexual
assaults committed in the large room ("the Large Room") either in his presence or after his
departure. 43 According to the Appellant, the Amended Indictment does not contain allegations of a
conspiracy between him and Accused B, nor does it contain allegations of concert of action and
forced nUdity, since any rapes and sexual assaults committed in the Large Room are alleged to have
taken place before the Appellant's arrival in that room. 44 The Appellant contends that, in reliance

Appellant's Amended Brief, pp. 49-50, 75 and T. 9 -10 (2 March 2000).
Appellant's Amended Brief, pp. 56-57.
42 Ibid., pp. 56-60 and T. 9 (2 March 2000).
43 Appellant's Amended Brief, pp. 59-63.
44 T. 30 (2 March 2000).

40
41
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on the Prosecutor's pre-trial submissions and the Indictment, he prepared for trial in the reasonable
bel ief that the Prosecutor would attempt to prove that he arrived in the Large Room after the sexual
45
assaults on Witness A by Accused B had taken place.
The Appellant submits that the testimony
of Witness A at trial was inconsistent with the events alleged in the Amended Indictment and all
pre-trial pleadings, in that Witness A testified at trial that the Appellant 1) began questioning
Witness A prior to Accused B's arrival in the Large Room, 2) was present at the time of Accused
B's rape of Witness A in the Large Room, 3) questioned Witness A in the "Large Room" while
Accused B was raping her and otherwise sexually assaulting her, and 4) left Witness A with
46
Accused B in the Large Room where Accused B continued to rape and sexually assault her.

45.

The Appellant contends that he alerted the Trial Chamber to the serious pr~udice he

suffered as a result of the misleading pleadings and that the Trial Chamber responded by issuing a
decision, dated 12 June 1998, stating that it would consider the evidence of Witness A only" insofar
as it relates to Paragraphs 25 and 26 as pleaded in the Indictment.,,47 A subsequent motion for
clarification submitted by the Prosecutor led to an additional confidential decision, dated 15 June

1998, specifying that 'tt]he Trial Chamber rules inadmissible all evidence relating to rape and
sexual assault perpetrated on [Witness A] by the individual identified as [Accused B] in the
presence of the accused in the 'Large Room' apart from the evidence of sexual assault alleged in
paragraph 25 of the [Amended Indictment].,,48

The Appellant submits that, in reliance on the

decisions of the Trial Chamber, he did not undertake the necessary measures to obtain additional
witnesses who could testify to his absence from the Large Room while Witness A was being
sexually assaulted. 49 He further contends that the Amended Indictment did not allege that he left
50
Witness A to be sexually assaulted by Accused B.

46.

In sum, the Appellant submits that the trial proved to be unfair when the Trial Chamber

made findings concerning rapes and sexual assaults perpetrated by Accused B on Witness A in the
Large Room on the basis of evidence which it had previously declared inadmissible, and convicted
the Appellant based on those findings.

Appellant's Amended Brief, p. 57 and T. 36 - 7 (2 March 2000).
Appellant's Amended Brief, pp.59-60.
47 Ibid., p. 63 (citin9 Prosecutor v. Anto Furund'ija, Case No. IT-95-17/1-T, Decision, 12 June 1998, p. 2).
48 Appellant's Amended Briefp. 64 (citing Confidential Decision, 15 June 1998, p. 2) and T. 47 (2 March 2000).
49 Appellant's Amended Brief, p. 64 and T. 49 (2 March 2000).
50 T. 54 (2 March 2000).
45

46
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(b) The Trial Chamber failed to provide a reasoned opinion in relation to the conflict between the
testimony of Witness A and that of Witness D

47.

In respect of the second aspect of this ground of appeal. the Appellant submits that he did

not receive a fair trial as a result of the Trial Chamber's failure to provide a reasoned opinion to
explain its evaluation of the conflicting evidence of Witness A and Witness D on a determinative
issue. The Appellant contends that the Trial Chamber failed to reconcile the conflicting testimony
as to whether the Appellant conducted an interrogation in the pantry ("the Pantry") and whether he
was even present in that room.

He argues that the absence of reasoning in the Judgement on this

decisive point constitutes an error of law and violates his right to a fair trial under Articles 21 and
23(2) of the Statute as well as under Article 6(1) of the European Convention on Human Rights. 51

48.

While recognising that the Trial Chamber need not address every discrepancy in the

evidence, the Appellant contends that discrepancies on issues that may be determinative of gUilt or
innocence must be addressed in a reasoned manner. 52 The Appellant cites the European Convention
on Human Rights and the jurisprUdence of the European Court of Human Rights to support the
contention that "the Trial Chamber was under an obligation to address well-founded submissions on
determinative issues."53
(c) Denial of the right to call Witnesses F and Enes [urkovj} upon the reopening of the
proceed ings

49.

As a third aspect of this ground of appeal, the Appellant contends that the Trial Chamber

denied his right under Article 21 (4) of the Statute to obtain the attendance and examination of
Witness

F and

Enes [urkovi} during the re-opened proceedings, as part of his general right to a fair

tria I. 54

50.

The Appellant submits that the Trial Chamber failed to remedy the pr~udice suffered by

him as a consequence of the Prosecutor's inexcusable misconduct with regard to the belated
disclosure of the Medica documents, since the relief chosen by the Trial Chamber failed to place
him in the position he would have been in had the Prosecutor disclosed the Medica documents prior
to trial. 55 According to the Appellant, the scope of the re-opened proceedings was so restrictive that
he could not pursue relevant defences and, consequently, did not receive a fair trial. The Appellant
European Convention for the Protection of Human Rights and Fundamental Freedoms signed in Rome on 4
November 1950 ("the European Convention on Human Rights").
52 T. 76 (2 March 2000).
53 T. 79 (2 March 2000); Appellant's Amended Brief. pp. 65-72, and in particular pp. 70-71 where the jurisprudence of
the European Court of Human Rights is discussed.
54 Appellant's Amended Brief, pp. 74-75.
55 Ibid., p. 73.
51
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argues that, by limiting the issues at the re-opened proceedings to the psychiatric and psychological
treatment received by Witness A, he was prevented from introducing relevant evidence contained in
the Medica documents, such as Witness A's mental and emotional condition during the material
period in 1993, the relevance of which was unknown to the Defence prior to the disclosure of the
Medica documents. 56 Furthermore, according to the Appellant, the limited scope of the re-opened
proceedings prevented him from introducing evidence regarding the credibility of Witness A's trial
testimony in respect of her emotional condition during the relevant period of 1993. 57
51.

The Appellant further contends that the Trial Chamber erred in denying him the right to call

Witness F on the ground that his testimony would fall outside the scope of the re-opened
proceedings. The Appellant submits that the testimony of Witness F was within the ambit of the reopened proceedings, since, among other things, Witness F was purportedly the first person to take
Witness A for medical treatment after the events in question. 58 Furthermore, the Appellant submits
that it was only in the course of the investigation arising out of the disclosure of the Medica
documents that he learnt that Witness F had relevant information. 59
52.

In respect of Enes [urkovi}, the Appellant argues that his proposed testimony would bear

directly on the issue of Witness A's credibility and, in particular, Witness A's repudiation of a 1993
statement which Enes [urkovi} prepared based on a conversation he had with Witness A in
December 1993. 60
2. The Respondent
53.

The Prosecutor r~ects the Appellant's complaints regarding the alleged errors committed by

the Trial Chamber, as set out in the first ground of appeal, and requests that this ground be
dismissed.
(a) Appellant received fair notice in respect of the charges to be proven against him
54.

In addressing the first aspect of this ground of appeal, the Prosecutor submits that there was

ample notice of the conduct alleged in paragraphs 25 and 26 of the Amended Indictment which the
Appellant faced at trial, 61 and that, in any event, the issue of lack of fair notice as to conduct in the
Large Room which was not reflected in the Amended Indictment was resolved by the Trial
Chamber's Decision of 12 June 1998, granting the Appellant's request to exclude certain
pp. 72-73 and Appellant's Reply. p. 24.
Appellant's Amended Brief, p.73.
58 T. 82 (2 March 2000).
59 Appellant's Reply, pp. 22-24.
60 Ibid.• pp. 23-24.
56 Ibid.,

57
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evidence. 62

The Prosecutor further submits that there are no findings in the Judgement which

support the Appellant's argument that the Trial Chamber based its conviction on evidence which it
63
had previously held to be inadmissible.
(b) Alleged failure of the Trial Chamber to provide a reasoned opinion in relation to the conflict
between the testimony of Witness A and that of Witness

55.

0

The Prosecutor submits that there is no inconsistency between the testimony of Witnesses A

and 0 as to whether Witness 0 was interrogated in the Pantry and that there is no failure on the part
of the Trial Chamber to give a reasoned opinion on this particular issue. The Prosecutor further
submits that the Trial Chamber was under no obligation to provide reasons for its findings with
respect to an issue that was never squarely raised by either party. 64 The Prosecutor contends that
the Trial Chamber's findings (or lack thereof) with respect to the alleged inconsistencies in the
evidence of Witness A and Witness 0 concerning the Appellant's presence in the Pantry do not
amount to a violation of the Appellant's right to a reasoned opinion pursuant to Article 23 of the
Statute. 65

The Prosecutor says that, upon a review of the Judgement in its totality, the Trial
66
The
Chamber provided a "reasoned opinion in writing", as required by Article 23 of the Statute.
Prosecutor distinguishes the circumstances of the instant case from those in the case law on which
the Appellant rei ies. 67
(c) Alleged denial of the right to call Witnesses F and Enes [urkovi} upon the reopening of the
proceed ings

56.

The Prosecutor r~ects the Appellant's contention that the scope of the re-opened

proceedings was too limited and submits that the new matter which arose as a result of the belated
disclosure of the Medica documents was correctly circumscribed by the Trial Chamber in its
decision to reopen the proceedings. 68 The Prosecutor contends that the issue of medical, psychiatric
or psychological treatment or counselling received by Witness A was the focus of the re-opened
proceedings, and not the mental health or psychological state of Witness A generally.69 According
to the Prosecutor, the Appellant was aware that any evidence relating to the mental health or

Prosecutor's Response, paras. 3.26-3.34.
para. 3.22 and T. 118 (2 March 2000).
63 Prosecutor's Response, paras. 3.39-3.43.
64 1. 139 - 140 (2 March 2000).
65 Prosecutor's Response, paras. 3.51-3.55.
66 Ibid., paras. 3.54-3.55.
67 Ibid., paras. 3.75-3.77.
68 Ibid., paras. 3.78, 3.83 - 3.87. See also Prosecutor v. Anto Furund'ija, Case No. IT-95-17/1-T, Decision, 16 July
1998.
69 Prosecutor's Response, paras. 3.82-3.83.
61

62 Ibid.,
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psychological state of Witness A generally would have been material to his case since his defence
had been conducted on the basis that Witness A's memory was flawed.

Consequently, the

Prosecutor submits, the Appellant was under an obligation to exercise due diligence in respect of
the production of such evidence during the trial. 70
57.

With regard to the proposed testimony of Witness F, the Prosecutor submits that this

testimony would not have been relevant to the issue of any medical, psychological or psychiatric
treatment or counselling received by Witness A after 1993. The Prosecutor, therefore, argues that
the Trial Chamber's decision to deny the Appellant leave to introduce the testimony of Witness F
was in accordance with the limits set by the Trial Chamber's decision defining the scope of the reopened proceedings.

The Prosecutor further contends that the alleged relevance of Witness F's

proposed testimony could have been ascertained through the exercise of due diligence before the
Medica documents were disclosed. 71
58.

The Prosecutor contends that the same conclusions apply in respect of the proposed

testimony of Enes [urkovi}.

72

B. Discussion
(a) First aspect of the first ground of appeal
59.

With regard to the first aspect of the first ground of appeal, the Appellant submits that his

trial was unfair since he did not receive fair notice of the charges to be proven against him.

In

particular, he complains that the Trial Chamber erred by including certain findings in the Judgement
relating to acts which fall outside the scope of the Amended Indictment.

60.

The Appeals Chamber notes that the Indictment was filed and remains under seal.

On

2

June 1998, however, the Prosecutor filed an Amended Indictment, which set forth, by way of a
redacted version of the Indictment, only those allegations underlying three counts against the
Appellant. 73 The only difference between the Indictment and the Amended Indictment is that in the
former the introductory words "shortly after the events described in paragraphs 21 and 22" appear
in paragraph 25. The Appellant did not raise any objections in respect of the Amended Indictment
as filed on 2 June 1998, and his trial proceeded on the basis of the charges as set forth therein. Any
complaint raised by the Appellant as to whether he received fair notice of the charges to be proven

Ibid., paras. 3.82-3.90.
Ibid., paras. 3.80-3.83.
72 Ibid., and paras. 3.87-3.89.
70

71

73 With the fi ling of the Amended Indictment the count based on Article 2 of the Statute, together with any associated
allegations, was also withdrawn.
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53CJ
against him must be assessed in light of the allegations contained in the Amended Indictment.
Accordingly, the charges set forth in the Indictment against the Appellant and the other co-accused,
including Accused B, are not relevant to the determination of this ground of appeal.
61.

Article 18(4) of the Statute and Rule 47(C) of the Rules require that an indictment contain a

concise statement of the facts of the case and of the crime with which the suspect is charged. That
requirement does not include an obligation to state in the indictment the evidence on which the
Prosecution has relied. Where evidence is presented at trial which, in the view of the accused, falls
outside the scope of the indictment, an oQjection as to lack of fair notice may be raised and an
appropriate remedy may be provided by the Trial Chamber, either by way of an aqjournment of the
proceedings, allowing the Defence adequate time to respond to the additional allegations, or by
excluding the challenged evidence.
62.

The Amended Indictment alleges in relevant part:
On or about 15 May 1993, at the Jokers Headquarters in Nadioci (the "Bungalow") [the Appellant]
the local commander of the Jokers, [Accused B] and another soldier interrogated Witness A.
While being questioned by [the Appellant]. [Accused B] rubbed his knife against Witness A's
inner thigh and lower stomach and threatened to put his knife inside Witness A's vagina should
4
she not te II the truth?

63.

The Appellant submits that the Trial Chamber erred in finding that his questioning of

Witness A in the Large Room commenced prior to Accused B's entry, as this sequence of events is
not consistent with that set forth in the Amended Indictment. While it is stated in the Judgement
that "Witness

A.

under cross-examination was adamant that [the Appellant] was in the [Large

Room] before Accused

B entered",75

this is merely a narrative account of the evidence given by

Witness A and does not form part of the Trial Chamber's factual findings. The Appeals Chamber,
therefore, is unable to find any merit in the Appellant's submission.
64.

The Appellant further submits that the Trial Chamber erred in finding that rapes and sexual

assaults were committed in his presence in the Large Room, on the basis of evidence which it had
previously declared inadmissible, and in convicting him on that basis. The objection was founded
on the fact that the Amended Indictment did not include an allegation that the Appellant was
present in the Large Room, while rapes and sexual assaults were perpetrated there. The Appeals
Chamber observes that the Trial Chamber upheld this objection insofar as it ruled "inadmissible all
evidence relating to rape and sexual assault perpetrated on [Witness A] by [Accused

74
75

BJ

Amended Indictment, para. 25.
Judgement, para. 80.
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in the

53/
presence of the [Appellant] in the 'Large Room' apart from the evidence of sexual assault alleged in
paragraph 25 of the [Amended Indictmentr. 76

65.

The Appellant however raises the additional question whether the Trial Chamber failed to

adhere to the terms of its own decision by including factual findings in the Judgement concerning
rapes and sexual assaults committed in the Appellant's presence in the Large Room and convicting
the Appellant on that basis. These factual findings are set out in the following paragraphs of the
Judgement relating to events in the Large Room:
124. Witness A was interrogated by the [Appellant]. She was forced by Accused B to undress
and remain naked before a substantial number of soldiers. She was subjected to cruel, inhuman
and degrading treatment and to threats of serious physical assault by Accused B in the course of
her interrogation by the [Appellant]. The purpose of this abuse was to extract information from
Witness A about her family, her connection with the ABiH and her relationship with certain
Croatian soldiers, and also to degrade and humiliate her. The interrogation by the [Appellant] and
the abuse by Accused B were parallel to each other.
125. Witness A was left by the accused in the custody of Accused B, who proceeded to rape her.
sexually assault her, and to physically abuse and degrade her.
126.

66.

Witness A was subjected to severe physical and mental suffering and pUbl ic humi liation.

The Appeals Chamber would observe that paragraph 125 refers to rapes and sexual assaults

perpetrated by Accused B after the Appellant's departure from the Large Room.

The Trial

Chamber did not make any factual findings that rapes and sexual assaults were committed in the
Appellant's presence in the Large Room, nor was the Appellant convicted on that basis. 77

67.

The Appellant further submits that the Trial Chamber's finding that the Appellant left

Witness A in the Large Room to be raped and sexually assaulted by Accused B was impermissible
as falling outside the scope of the Amended Indictment. 78

In this context, the Appeals Chamber

notes the following. Although the Amended Indictment against the Appellant does not contain any
allegations to that effect, at trial Witness A gave evidence that the Appellant left her in the Large
Room where she was raped and sexually assaulted by Accused B.

In its Judgement, the Trial

Chamber states that the Defence "has not disputed that the [Appellant] left Witness A in the room
and that there followed another phase of serious sexual assaults by Accused B."79

The Trial

Chamber found that "Witness A was left by the [Appellant] in the custody of Accused B, who
proceeded to rape her, sexually assault her, and to physically abuse and degrade her". 80 But whi Ie
finding so as part of the narrative, the Trial Chamber did not say that the Appellant, in leaving
Confidential Decision, p.2. See also JUdgement, paras. 18 and 81.
JUdgement, paras. 264 - 269.
78 Appellant's Reply, p. 39.
79 JUdgement, para. 83.
80 Ibid., para. 125.
76

77
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Witness A in the custody of Accused B, did so with the intent that Accused B should perform those
acts on Witness A.

The performance of such acts by Accused B did not influence the Trial

Chamber in coming to a decision to convict the Appellant. This is borne out by a review of the
Trial Chamber's legal findings in support of the Appellant's conviction for torture under Count

13

which contain no reference to rapes and sexual assaults in the Large Room:
The Trial Chamber is satisfied that the Appellant was present in the large room and interrogated
Witness A. whilst she was in a state of nUdity. As she was being interrogated, Accused B rubbed
his knife on the inner thighs of Witness A and threatened to cut out her private parts if she did not
tell the truth in answer to the interrogation by the accused. The accused did not stop his
interrogation, which eventually culminated in his threatening to confront Witness A with another
person, meaning Witness D and that she would then confess to the allegations against her. To this
extent, the interrogation by the accused and the activities of Accused B became one process. The
physical attacks, as well as the threats to inflict severe injury, caused severe physical and mental
suffering to Witness A. 81

There is no reference in this paragraph or in any of the other paragraphs relating to these legal
findings to the evidence of Witness A being "left by the [Appellant] in the custody of Accused B,
who proceeded to rape her, sexually assault her, and to physically abuse and degrade her."82
(b) Second aspect of the first ground of appeal

68.

The Appellant submits that he was denied a fair trial under Article

21 (2) and Article 23(2)

of the Statute, since the Trial Chamber failed to provide a reasoned opinion as to the manner in
which it resolved the conflict between the testimony of Witness A and that of Witness D on the
question whether the Appellant conducted an interrogation in the Pantry.

The Appellant

specifically objects to the Trial Chamber's conclusion that "the evidence of Witness D does confirm
the evidence of Witness A in this regard. ,,83

69.

The right of an accused under Article

23 of the Statute to a reasoned opinion is an aspect of

the fair trial requirement embodied in Articles

20 and 21 of the Statute. The case-law that has

developed under the European Convention on Human Rights establishes that a reasoned opinion is
a component of the fair hearing requirement, but that "the extent to which this duty ... applies may
vary according to the nature of the decision" and "can only be determined in the light of the
circumstances of the case. ,,84 The European Court of Human Rights has held that a "tribunal' is not
obliged to give a detailed answer to every argument. 85

Ibid.. para. 264.
Ibid., para. 125.
83 Ibid., para. 116.
84 See Case of Ruiz Tarija v. Spain, Judgment of 9 December 1994. Publ ication of the European Court of Human Rights
("Eur. Ct. H. R."), Series A. vol. 303, para. 29.
85 Case of Van de Hurk v. The Netherlands, Judgment of 19 Apri I 1994, Eur. Ct. H. R., Series A, vol. 288, para. 61.
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70.

From a reading of the Judgement, the Appeals Chamber considers that the Trial Chamber

dealt satisfactorily with the evidence of Witnesses A and D. Paragraphs 84 - 89 of the Judgement
are devoted to events in the Pantry. In these paragraphs, the Trial Chamber considered the evidence
of both Witnesses A and D in respect of the events in the Pantry and, on this basis, arrived at its
factual findings which are set out in paragraphs 127 - 130.
71.

Moreover, the Appeals Chamber is not convinced that there was any necessary conflict in

the evidence of the two witnesses. Indeed, Witness D's evidence could be read to support Witness
A's testimony that the Appellant was present in the Pantry, as Witness D testified that he entered
the Pantry with the Appellant and that later, while he was being beaten by Accused B, the Appellant
was standing by the doorway to the Pantry. 86
72.

As to the Appellant's objection to the Trial Chamber's statement that "the evidence of

Witness D does confirm the evidence of Witness A in this regard,"87 the Appeals Chamber notes
that this conclusion does not relate to the issue whether the Appellant interrogated anyone in the
Pantry or whether he was present in that room. The statement was made in the context of the Trial
Chamber's review of certain inconsistencies in Witness A's testimony and did not refer to the
question whether the Appellant conducted any interrogation in the Pantry.

The Appellant's

objection is therefore unfounded.
73.

Based on the foregoing ana lysis, the Appeals Chamber finds that the evidence is not

conflicting on the question whether the Appellant conducted an interrogation in the Pantry or
whether he was present in that room during the physical assaults perpetrated by Accused B upon
Witnesses A and D.

In view of this, the Appeals Chamber is unable to conclude that the Trial

Chamber erred in the manner alleged by the Appellant.
(c) Third aspect of the first ground of appeal
74.

In respect of the third aspect of the first ground, the Appellant contends that, by preventing

him from introducing the testimony of Witness F and Enes [urkovi} when the proceedings were reopened, the Trial Chamber violated his right, under Article 21 (4) of the Statute, to examine, and
obtain the attendance of, relevant witnesses on his behalf.
75.

Article 21 (4)(e) of the Statute grants an accused the right "to obtain the attendance and

examination of witnesses on his behalf".

86

This right is, for obvious reasons, subject to certain

Judgement, paras. 85 and 87.
para. 116.

87 Ibid.,
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conditions, including a requirement that the evidence should be called at the proper time.

Ss

In this

regard, the Appeals Chamber observes that the Appellant was obliged, under the applicable rules, to
present all avai labIe evidence at trial.

However, it should be noted that the proceedings were re-

opened due to the exceptional circumstance of the Prosecutor's late disclosure of material which, in
the view of the Trial Chamber, "clearly had the potential to affect the 'credibility of prosecution
evidence,,,.S9 The question arises whether the Trial Chamber was correct to limit the Appellant's

right to call new evidence in the re-opened proceedings to "any medical, psychological or
psychiatric treatment or counselling received by Witness A after May 1993,,,90 and to deny him the
right to call Witness F and Enes [urkovi} on the ground that their proposed testimony fell outside
the scope of the re-opened proceedings.
76.

As to the first issue, namely, whether the scope of the re-opened proceedings was too

restrictive, the Appeals Chamber notes that the material belatedly disclosed by the Prosecutor was a
witness statement dated 16 September 1995 from a psychologist at the Medica Women's Therapy
Centre, concerning the treatment Witness A had received at the Centre.

The Trial Chamber

determined that the sole issue arising out of the disclosure of the material was the medical,
psychological or psychiatric treatment or counselling received by Witness

A.

and not the more

general question of the mental health and psychological state of Witness A. The Appeals Chamber
sees no basis for interfering with this assessment.

Furthermore, the Appeals Chamber considers

that the relevance of Witness A's mental health could not have been unknown to the Appellant prior
to the Prosecutor's disclosure of the material, especially in the light of the mistreatment that
Witness A had endured and the circumstance that the Appellant's defence was premised on the fact
that Witness A's memory was flawed and that she was therefore not a reliable witness.

This

conclusion is supported by the fact that, at trial the Appellant called an expert witness, Dr. Elisabeth
Loftus, to testify on the effects of shock and trauma on memory.

In accordance with the general

rule that evidence should be called at the proper time, the Appellant was obliged to call all evidence
which, in his estimation, had a bearing on the more general subject of Witness A's mental condition
and her lack of reliability during the trial.
77.

The second issue concerns the Trial Chamber's denial of the Appellant's alleged right to call

Witness F and Enes [urkovi} on the ground that their proposed evidence fell outside the scope of
the re-opened proceedings. The Appeals Chamber finds no merit in the Appellant's submission that
the evidence was incorrectly excluded.

The proposed evidence was clearly not relevant to the

88 Rule 85 of the Rules provides that evidence at trial shall be presented in a certain sequence unless otherwise directed

bif the Trial Chamber in the interests ofjustice.
v. Anto Furund'ija, Case No. IT -95-17/1-T. Decision. 16 July 1998, para. 17 (original emphasis),

8 Prosecutor
90 Ibid.. p. 8.

Case No. IT-95-17/1-A

23
21 July 2000

SJ~
question of medical, psychological or psychiatric treatment or counselling received by Witness

A.

which was the subject of the re-opened proceedings. Outside of these matters, the introduction of
the evidence at that stage could not bejustified.
78.

The Appeals Chamber accordingly finds that the Trial Chamber did not err when it decided

to deny the Appellant the right to call Witness

F and

Enes [urkovi} on the ground that the proposed

testimony fell outside the scope of the re-opened proceedings.
79.

For the foregoing reasons, this ground must fail.

Case No.IT-95-1711-A

24

21 July 2000

SJb
IV. SECOND GROUND OF APPEAL
A. Submissions of the Parties

1. The Appellant
80.

As the second ground of appeal, the Appellant submits that the Prosecutor failed to prove

beyond reasonable doubt: (a) that he committed torture; and (b) that he committed outrages upon
personal dignity including rape.
(a)

The evidence was insufficient to convict Anto Furund' ija of the crime of torture (Count 13

of the Amended Ind ictment)

81.

The Appellant alleges that the Trial Chamber established his liabi lity for the crime of torture

on the basis of its finding that he interrogated Witness A in the Pantry, but that the evidence does
not prove this beyond reasonable doubt. 91

He claims that Witness D testified that the only

interrogator in the Pantry was Accused B, and that the "very, very credible" testimony of the
"truthful" Witness D, as described by the Prosecutor during the trial, precludes a finding that the
Appellant conducted any interrogation in the Pantry.92

82.

The Appellant further contends that Witness A's identification of him in court is
93
unreliable.
He refers to the case of Prosecutor v. Ou{ko Tadi} where the Trial Chamber addressed
the need to identify the accused independently of in-court identification. 94 He submits that in the
Judgement, the Trial Chamber never addressed the possibility that Witness A's memory of him
could have been displaced or altered, when she saw his image on a BBC television report, or that
her in-court identification of him was merely an identification of the man she had seen on television
rather than a description of the person she had seen in the Large Room or the Pantry.95

83.

The Appellant further submits that the acts charged in the Amended Indictment would not

constitute torture, even if proven. The Appellant alleges that the Prosecutor failed to prove that, by
the acts and omissions charged in the Amended Indictment, he intentionally inflicted "severe pain
or suffering, whether physical or mental", aimed at "obtaining information or a confession, or at

91

Appellant's Amended Brief, p. 78.

92 Ibid.
93/bid., pp. 78-80.
94 Ibid., p. 80 (citing Prosecutor v. OU{ko Tadi) , Opinion and JUdgment, Case No. IT-94-1-T, 7 May 1997, para. 546).
95 Ibid., pp. 82-83.
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punishing, intimidating, humi Iiating or coercing the victim or a third person, or at discriminating,
on any ground, against the victim or a third person.,,96

84.

The Appellant contends that, to establ ish his I iabi I ity as co-perpetrator of the crime of

torture under the Trial Chamber's definition of the necessary elements of that crime, proof by the
Prosecutor that he questioned Witness A is insufficient. He submits that a direct connection must
be proven between his questioning and the infliction by Accused B of severe pain and suffering
upon Witness A, whether physical or mental, 97 but that there has been no such proof. 98

85.

The Appellant further submits that Witness A's testimony of the events was unreliable, as

she suffered from post-traumatic stress disorder ("PTSD"), and that the inconsistencies in her
testimony do not justify the Trial Chamber's finding that "inconsistencies may, in certain
circumstances, indicate truthfulness and the absence of interference with witnesses". 99
(b)

The evidence was insufficient to convict Anto Furund'ija of the crime of outrages upon

personal dignity, inclUding rape

86.

The Appellant subm its that the Tria I Chamber cited no authority for the proposition that his
presence alone could support a conviction for aiding and abetting. 100 He contends that the acts

charged against him in paragraph 26 of the Amended Indictment do not constitute aiding and
abetting, and that the cases upon which the Trial Chamber relied to support the conviction for
aiding and abetting are distinguishable from the instant case.

The Appellant distinguishes the

circumstances in the Oachau Concentration Camp case and submits that the conduct of the accused
in that case, which the court found to constitute "acting in pursuance of a common design to violate
the laws and usages of war", did not occur in the present case. 10l Referring to the case of Rohde, he
argues that there is no evidence that he was a link in the chain of events that led to the rape of
Witness A. 102 He also refers to the decision in the Stalag Luft III case, and submits that there is no
proof that his acts contributed directly to the rape or that the rape would not have happened in this
manner had he not aided it willingly.103 Relying on the Schonfeld case, the Appellant submits that
he cannot be convicted of aiding and abetting merely because he did not endeavour to prevent the
104
rape of Witness A.
He argues that, unlike in the Schonfeld case, there was no allegation in this

Judgement, para. 162.
Appellant's Amended Brief, p. 84.
98 Ibid., pp. 86-91.
99 Ibid., pp. 91-94 (referring to the Judgement, para. 113).
100 Ibid., pp. 95-96.
101 Ibid., p. 98.
102 Ibid., p. 99.
103 Ibid., pp. 99-100.
104 Ibid., p. 100.

96
97
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case that his mere presence in or outside the Pantry "was calculated to give additional confidence"
to Accused B. 105 He also submits that his case is to be contrasted with the Almelo Trial and the

Trial of Otto Sandrock and Three Others, since there was no allegation or evidence that he knew
that there was a common purpose behind the rape of Witness A or that he had gone to the Pantry for
106
the very purpose of having Witness A raped.
2. The Respondent
(a)

The evidence was sufficient to convict the Appellant of torture

87.

As regards the Appellant's argument that Witness D testified that the only interrogator in the

Pantry was Accused B, the Respondent submits that there is no inconsistency between the
testimony of Witnesses A and D as to whether Witness D was interrogated in the Pantry and that
there is no failure on the part of the Trial Chamber to give a reasoned opinion on this particular
107
issue.

88.

A.

With respect to the Appellant's argument concerning his in-court identification by Witness
the Prosecutor submits that a proper identification of the Appellant did not depend only on

Witness A's evidence, but that Witness D's evidence, among others, was highly relevant, and that
the totality of the evidence more than sufficiently identified the Appellant,10B

89.

As regards the Appellant's contention that the acts charged against him in the Amended

Indictment, even if proven, do not constitute torture, the Prosecutor interprets that contention to
include such issues as the insufficiency of the Amended Indictment, an error of law by the Trial
Chamber in determining the elements of torture, the insufficiency of the evidence, and the lack of
showing of a previous conspiracy or of evidence in support of a finding of action in concert. 109 The
Prosecutor subm its that the elements of torture committed in an armed confl ict, as stated by the
Trial Chamber in the Judgement, reflect a correct interpretation of the law. 110 It is submitted that
there was sufficient and relevant evidence for the Trial Chamber to draw the factual conclusions to
111
establ ish beyond reasonable doubt the elements of the offence of torture in this case.
The
Prosecutor submits that neither the Statute and the Rules nor the jurisprudence of the International
Tribunal require that each and every element of an offence be alleged in an indictment, and that, by
failing to raise the insufficiency of the Amended Indictment at the pre-trial stage, the Appellant
105
106

107
108
109
110

111

Ibid.
Ibid., p. 101.

Prosecutor's Response, paras. 3.44-3.55. See supra, para. 55.
Prosecutor's Response, para. 4.9.
Ibid., para. 4.17.
Ibid., para. 4.2.
Ibid., paras. 4.4-4.5.
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effectively waived this argument. 112 Any challenge by the Appellant to the Trial Chamber's
formulation of the elements of torture would constitute an error of law that requires de novo review.
However, the Prosecutor considers that the determination by the Trial Chamber that the evidence
proved the Appellant's guilt of torture beyond reasonable doubt should not be disturbed, as there is
113
a reasonable basis for it.

90.

As to the question whether the Amended Indictment contained sufficient allegations of

concerted action between Accused B and the Appellant, the Prosecutor submits that the Amended
Indictment alleged that the Appellant was liable under Article 7(1) of the Statute, and that the Tadi}
Appeals Judgement establishes that liability for action in concert is contained within Article 7(1) of
the Statute. 114

With respect to the need to demonstrate a conspiracy or a pre-existing plan, the

Prosecutor argues that this is unnecessary, as the Tadi} Appeals judgement finds that individual
115
criminal responsibi Iity does not require a pre-existing plan between the parties.
The Prosecutor
contends that the evidence provided a reasonable basis for the finding of co-perpetration, consistent
with the Tad;} Appeals Judgement,l16 and, in her view, established that the Appellant acted "in
117
unison" with Accused B, performing different parts of the torture process.
The Prosecutor
submits that the events in this case should not be artificially divided between the Large Room and
the Pantry, as the process was a continuum and must be assessed in its entirety.118

It is her view

that the Appellant has failed to demonstrate that the Trial Chamber's finding that the Appellant and
Accused

B acted

in concert was unreasonable,l19 and that there is no requirement that there be proof

of a pre-existing plan or design in order to find the accused criminally liable as a co-perpetrator;
120
common design may be inferred from the circumstances of the case.

91.

The Prosecutor notes that Witness A testified that there was a relationship between the

questions and the assaults,121 and that the evidence demonstrated that the Appellant was seeking
information from Witness A. Even assuming that the main purpose of the Appellant was to obtain
information, in contrast with the purpose of Accused B, which was to humiliate and degrade

Ibid.,
Ibid.,
114 Ibid.,
115 Ibid.,
116 Ibid.,
117 Ibid.,
118 Ibid.,
119 Ibid.,
120 Ibid.,
121 Ibid.,
112

113

paras. 4.18-4.20.
paras. 4.22-4.27.
para. 4.28 (citing the Tadi) Appeals Judgement, paras. 189-193).
paras. 4.30-4.31 (citing the Tadi) Appeals Judgement, para. 227).
paras. 4.32-4.36 (citing the Tadi) Appeals Judgement, paras. 190-206, 220).
paras. 4.34-4.35.
para. 4.36.
para. 4.37.
para. 4.37.
paras. 4.38-4.39.
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Witness A, that main purpose would not alter the individual criminal responsibility of the Appellant
122
as co-perpetrator of torture.

92.

Contrary to the Appellant's argument that the Trial Chamber erred in finding Witness A to

be reliable, the Prosecutor is of the view that the Trial Chamber had ample opportunity to assess all
123
the submissions made on this issue and its determination should be given due weight.
(b)

The evidence was sufficient to convict the Appellant of the crime of outrages upon personal

dignity including rape

93.

It is the Prosecutor's view that the substance of the Appellant's arguments relates to the

mode of participation, i.e., aiding and abetting, upon which the Appellant was found gUilty of
outrages upon personal dignity.

94.

The Prosecutor addresses the three bases supporting the Appellant's arguments.

First, as

regards the Appellant's submission that the Prosecutor failed to prove beyond reasonable doubt that
the Appellant conducted any interrogation in the Pantry, based on Witness D's testimony, the
Prosecutor argues that the Trial Chamber's findings were reasonable and that Witness D's
testimony corroborated Witness A's testimony as to the presence of the Appellant in the Pantry.124
Secondly, concerning the Appellant's submission that Witness A's identification of the Appellant in
court was unrel iable, the Prosecutor contends that the totality of the evidence confirms the identity
125
of the Appellant as the perpetrator of the crimes of which he now stands accused.
Thirdly, the
Prosecutor submits that the Appellant's argument that the acts described in paragraph 26 of the
Amended

Indictment do not constitute aiding and abetting is based on the Appellant's

misunderstanding of the case law cited in the Judgement. In support, the Prosecutor refers to the
case law of the International Tribunal which establishes that a "knowing presence" that has a direct
and substantial effect on the commission of the illegal act is sufficient "to base a finding of
participation and assign the criminal culpability that accompanies it.,,126

95.

Regarding the Appellant's argument that the allegations in paragraph 26 of the Amended

Indictment did not meet the requirements for aiding and abetting reflected in the cases cited by the
Trial Chamber, the Prosecutor submits that what is relevant to the appeal is not the allegations
contained in the charging instrument, but the legal and factual findings contained in the
para. 4.44.
paras. 4.50-4.54.
124 Ibid., para. 3.61.
125 Ibid., para. 4.9.
126 Ibid., paras. 4.59-4.60 (citing Prosecutor v. Du{ko Tadi), Case No. IT-94-1-T, Opinion and Judgment, 7 May 1997,
paras. 689-692; Prosecutor v. De/ali} et a/., Case No. IT-96-21-T, Judgement, 16 Nov. 1998 ("the Ae/ebi}i
Judgement"), paras. 327-328).
122 Ibid.,
123 Ibid.,
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Judgement,127

Overall, the Prosecutor submits that the Appellant must demonstrate that the

findings of the Trial Chamber are inconsistent with existing international customary law and with
other decisions of this Tribunal and consequently cannot constitute the basis for determining
individual criminal responsibility.128

3. Appellant in Reply
96.

The Appellant submits that the evidence is insufficient to support the Trial Chamber's
finding of his guilt beyond reasonable doubt. 129 He argues that there is no direct evidence of

concerted action and that the inference could be drawn that there was no concert of action between
130
him and Accused B.
He also argues that, given the unreliability of Witness A's testimony, there
is no evidence that he did anything to Witness A or that he shared any criminal purpose with
Accused B. 131 He contends that the testimony of Witness D raises a reasonable doubt as to the
reliability of Witness A's testimony.132

97.

The Appellant also claims that there is reasonable doubt as to whether he was present at the

time the offences were committed, whether his presence was "approvinq" and further, whether his
authority could have assisted in the commission of the offence. He argues that the Prosecutor failed
to prove beyond reasonable doubt that he gave Accused

B assistance,

encouragement, or moral

support that had a substantial effect on the perpetration of the rape or that the Appellant knew that
his acts assisted Accused B in the commission of the rape.133

B. Discussion

98.

At the outset, this Chamber identifies the constituent bases of this ground of appeal as

follows.

First, there is the alleged failure of the Trial Chamber to address fully Witness D's

testimony in relation to its findings of events in the Pantry.

That testimony, according to the

Appellant, shows that he did not conduct an interrogation while Accused B beat Witnesses A and D
and sexually assaulted Witness A.

Secondly, the courtroom identification of the Appellant by

Witness A was not reliable, in view of her previously stated impression of him.

Thirdly, the

Prosecutor failed to prove that the acts charged in the Amended Indictment constituted the crime of

lbta., para. 4.72.
paras. 4.74-4.75.
129 Appellant's Reply, pp. 24-26.
130 Ibid., p. 25.
131 lbia., p. 26.
132 Ibid., pp. 26-27.
133 lbt«, pp. 26-38.
127

128

Ibid..
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torture. Fourthly, the Prosecutor did not prove beyond reasonable doubt that the Appellant was a
co-perpetrator of the crime of torture. Fifthly, Witness A's testimony is not reliable as it was given
in a state of post-traumatic stress disorder. Lastly, the mere presence of the Appellant at the scene
of the acts charged in paragraph 26 of the Amended Indictment did not constitute aiding or abetting.

99.

These elements will be dealt with separately. Before embarking on an analysis of the issues

raised by this ground, the Chamber reiterates its conclusions set out above: an appellant who argues
an error of fact must establish that the Trial Chamber's findings "could not reasonably have been
accepted by any reasonable person",134 and that the error was a decisive factor in the outcome. An
appellant who argues an error of law must also show that the error invalidated the decision.

1. Witness 0' s Testimony

100.

The Trial Chamber found that both Witnesses A and 0 were interrogated in the Pantry.135

The Appellant submits that, contrary to the testimony of Witness

A. Witness

D's testimony showed

that the Appellant did not interrogate anyone in the Pantry, and that the Appellant was not present
when Witness 0 was in the Pantry with Witness A and Accused B. The Prosecutor argues that the
Trial Chamber relied on the evidence given by Witness 0 as to the presence of the Appellant in the
Pantry,136 and that Witness D's evidence showed that the events in the Large Room and in the
Pantry were part of a single process, whereby the Appellant sought information from both Witness
A and Witness O. The Appellant brought in the latter to confront Witness A in the Pantry, having
failed to obtain satisfactory answers from her in the Large Room. 137 According to Witness A's
testimony, Witness 0 was questioned by the Appellant in the Pantry.

101.

The evidence relied upon by the Trial Chamber in the Judgement reveals the following.

Witness A gave evidence that the Appellant was standing in the doorway to the Pantry or in that
room during the attacks on Witness 0 and the subsequent sexual assaults on Witness A,138 and
further testified that she and Witness 0 were interrogated by the Appellant in the Pantry.139
Witness 0 testified that, when he entered the Pantry, the Appellant was there, and that the Appellant
remained in the vicinity of the doorway to the Pantry.140 Witness D's evidence thus supports the
testimony of Witness A that the Appellant was present in the Pantry or at least in the doorway to
Tedi} Appeals Judgement, para. 64.
Judgement, para. 127.
136 Prosecutor's Response, para. 3.59.
137 lbid., para. 3.61.
138 JUdgement. para. 87.
139 Ibid., paras. 86-87.
134
135

140

Ibid.
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that room.

It is Witness D's testimony that he did not recall if anything was said while he was

being beaten in the Pantry that the Appellant argues gives rise to reasonable doubt as to whether the
Appellant conducted an interrogation in the Pantry. However, given that this testimony of Witness

o relates solely to

the question whether he was interrogated by the Appellant while he was being

beaten by Accused S, Witness D's testimony is not dispositive on the question whether the
Appellant interrogated Witness A in the Pantry at any time during her confinement in that room.
Moreover, Witness 0 was only in the Pantry for part of the period of Witness A's confinement in
that room, and consequently his testimony does not cover events in the Pantry before his entry, or
after his departure.

Witness 0 did testify that upon leaving the Pantry he heard the screams of

Witness A and a soldier's voice calling out the name of Furund Ua. 141 The Appeals Chamber takes
the view that it was not unreasonable for the Trial Chamber to conclude, based upon a consideration
of the testimony of both Witnesses A and 0, that the Appellant interrogated Witness A in the
Pantry.

102.

For these reasons, this element of the ground must fai I.

2. Courtroom Identification

103.

The Appellant argues that Witness A's description of the Appellant contained in her 1995

statement differed in significant respects from her in-court description and identification of the
Appellant. He further submits that Witness A's in-court identification of the Appellant is the only
evidence that the Appellant was present in the Large Room and that the Trial Chamber should have
found an independent basis for identifying the Appellant.

Further, he recalls that the Prosecutor

never asked Witness A to identify him in court, but only asked whether the voice of the person who
questioned her in the Pantry was the same as the voice of the person who questioned her in the
Large Room. 142 The Prosecutor submits that Witness A's identification of the Appellant as the
individual who interrogated her in the Large Room is supported by the uncontested evidence of
Witness 0. 143

104.

The Trial Chamber made the following finding in relation to the identification of the

Appellant by Witness A:
The Trial Chamber notes that the evidence of Witness A consistently places the accused at the
scenes of the crimes committed against her in the Holiday Cottage in May 1993. It is also

141
142
143

Ibid., para. 88.
Appellant's Amended Brief, p.79.
Prosecutor's Response, paras. 4.8-4.9 and 4.16.
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significant to note that she has been consistent throughout her statements in her recollection that
the accused was never the one assaulting her during her period of captivity in the Holiday Cottage;
Accused B is always described as the actual perpetrator of the rapes and other assaults. The Trial
Chamber finds that Witness A has identified the accused as Anto Furund [ja, the Boss. The
inconsistencies in her identification testimony are minor and reasonable.
In light of her
recollection at the time of seeing the accused on television and even noticing that he had put on
weiqht, the Trial Chamber is satisfied that the accused has been sufficiently identified by Witness

A.144

105.

The Judgement shows that, in reaching this conclusion, the Trial Chamber carefully

considered the significance of the differences in Witness A's 1995 description of the Appellant's
appearance and his actual appearance. 145 The Trial Chamber appears to have accepted Witness A's
explanation on this point. The Trial Chamber was further persuaded by Witness A's recognition of
the Appellant when she saw him briefly on a BBC television news broadcast.

In this regard, the

Trial Chamber cited Witness A's testimony that, when she saw the Appellant on television, she
recalled thinking that he had put on weight. 146

106.

Moreover, Witness A's in-court identification is not the sole evidence identifying the

Appellant as present in the Large Room; there is other evidence to confirm this. This includes the
testimony of Witness A of the arrival of the commander of the Joker unit, addressed by his
subordinates as "the Boss" or "Furund [ja", in the Large Room where she was interrogated by him
immediately after his arrival. 147 Witness A further testified that the Appellant had been irritated by
her not giving satisfactory answers to his questions there, and that he had gone to set up the
confrontation in the Pantry with another person who later turned out to be Witness 0.

148

Both

Witness A and Witness 0 identified the Appellant as being present in the doorway to the Pantry
during the events that subsequently unfolded in that room as charged in the Amended Indictment. 149
The Appeals Chamber notes that the Appellant has not addressed any of these arguments in his
reply to the Prosecutor's Response.

107.

In sum, the Appeals Chamber can find no fault with the Trial Chamber's treatment of the

courtroom identification of the Appellant, and notes that, in any event, there was other evidence of
the Appellant's identity on the basis of which it would be reasonable for the Trial Chamber to be
satisfied with the identification of the Appellant.

108.

For these reasons, this element of the ground must fail.

144 Judgement, para. 114.
145 lbid., para. 78.
146 Ibid.
148

lbui., para. 77.
lbia., para. 83.

149

Ibid., para. 86.
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3. Whether the Acts Charged in the Amended Indictment Constitute Torture
109.

The Appellant argues that the Prosecutor fai led to prove that the acts charged in the

Amended Indictment constituted the crime of torture. He submits that the Trial Chamber failed to
consider whether the acts of Accused B in the Large Room, for which the Appellant was
subsequently convicted as a co-perpetrator, were serious enough to amount to torture.

150

The

Prosecutor submits that the findings of the Trial Chamber that torture was committed should not be
disturbed on appeal, considering that there was a reasonable factual basis for them. 151
110.

Those arguments raised by the Appellant under this heading which relate to the Appellant's

conviction as a co-perpetrator of torture will be dealt with in relation to the next element of this
ground.
111.

The Appeals Chamber supports the conclusion of the Trial Chamber that "there is now

general acceptance of the main elements contained in the definition set out in Article 1 of the
Torture Convention", 152 and takes the view that the definition given in Article 1 reflects customary
internationallaw.

153

The Appellant does not dispute this finding by the Trial Chamber. The Trial

Chamber correctly identified the following elements of the crime of torture in a situation of armed
conflict:
(i)

nn

... the infliction. by act or omission. of severe pain or sufferinq. whether physical or
mental; in addition
this act or omission must be intentional;

(iii)

it must aim at obtaining information or a confession. or at punishing. intimidating,
humiliating or coercing the victim or a third person. or at discriminating. on any ground.
against the victim or a third person;

[lv)

it must be I inked to an armed confl let:

(v)

at least one of the persons involved in the torture process must be a publ ic official or must
at any rate act in a non-private capacity. e.g .. as a de facto organ of a State or any other
authority-wielding entity.154

150 Appellant's Amended Brief. pp. 84-86.
151 Prosecutor's Response. paras. 4.23-4.25.
152 Judgement, para. 161. See Convention against Torture and Other Cruel. Inhuman or Degrading Treatment or
Punishment, adopted by the United Nations General Assembly on 10 December 1984 and entered into force on 26 June
1987.
153 Article 1 of the Torture Convention defines torture in the following terms: "any act by which severe pain or
suffering. whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a
third person information or a confession, punishing him for an act he or a third person has committed or is suspected of
having committed. or intimidating or coercing him or a third person. or for any reason based on discrimination of any
kind. when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public
official or other person acting in an official capacity. It does not include pain or suffering arising only from. inherent in
or incidental to lawful sanctions."
154 Judgement, para. 162.
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Under this definition, in order to constitute torture, the accused's act or omission must give rise to
"severe pain or suffering, whether physical or mental."

112.

In respect of the events in the Large Room, the Trial Chamber said:
The physical attacks, as well as the threats to inflict severe injury, caused severe physical and
mental suffering to Witness A. 155

113.

The Trial Chamber based this conclusion upon its findings that Witness A was interrogated

in the Large Room in a state of nudity, and that, 'ta]s she was being interrogated, Accused B
rubbed his knife on the inner thighs of Witness A and threatened to cut out her private parts if she
did not tell the truth in answer to the interrogation by the accused.,,156

It is difficult to ignore the

intimidating and humiliating aspects of that scene and their devastating impact on the physical and
mental state of Witness A. The act of Accused B rubbing his knife against Witness A's inner thighs
and threatening to put his knife inside her vagina was carried out parallel to the interrogation of
Witness A by the Appellant.

The entire scene was marked by the Appellant's showing of his

annoyance with Witness A and the laughter and stares of the on-looking soldiers.

114.

The Appeals Chamber finds this element of the ground to be unmeritorious. It also finds it

inconceivable that it could ever be argued that the acts charged in paragraph 25 of the Amended
Indictment, namely, the rubbing of a knife against a woman's thighs and stomach, coupled with a
threat to insert the knife into her vagina, once proven, are not serious enough to amount to torture.
This element of the second ground of appeal must fail.

4. Co-perpetration

115.

The Appellant submits that in order to sustain his conviction as a co-perpetrator of torture, it

must be proved that there was a "direct connection" between the Appellant's questioning and the
infliction on Witness A of severe pain or suffering, whether physical or mental. 157 He also submits
that "[wjhat is missing in this case is any allegation or proof that Mr. Furund jja participated in any
crime, i.e., intentionally acted in concert with Accused B in questioning Witness A", and that there
was no such allegation contained in the Amended Indictment, nor was proof offered at the trial in
this regard.158 He comments on the evidence of Witness A thus:

155 lbta..
156 Ibid.
157
158

para. 264.

Appellant's Amended Brief, p.84.
itna.. p.85.
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Witness A's testimony shows only that Accused B's actions took place during Mr. Furund [ja's
alleged interrogation of Witness A; it does not show that Mr. Furundjja planned, agreed, or
intended that Witness A would be touched or threatened in any way in the course of his
questioning. There is no evidence that Mr. Furund{ja invited or encouraged Accused B's actions
or threats, or that he endorsed them in any way.159

116.

The Appellant was charged under Article 7(1) of the Statute which, in the Hosecutors

submission, clearly covers liability for action in concert and does not require that a pre-existing
"conspiracy", "agreement" or "plan" between the offenders be proved beyond reasonable doubt,160
in order for the Trial Chamber to find the Appellant to be a co-perpetrator of torture.

117.

The Appeals Chamber notes that the Appellant did not challenge the Trial Chamber's use of

the definition of co-perpetrator found in Article 25 of the Rome Statute. 161 Article 25 of the Rome
Statute states in relevant part:
3, In accordance with this Statute, a person shall be criminally responsible and liable for
punishment for a crime within thejurisdiction of the Court if that person:

(d) In any other way contributes to the commission or attempted commission of such a crime by a
group of persons acting with a common purpose. Such contribution shall be intentional and shall
either:

(t) Be made with the aim of furthering the criminal activity or criminal purpose of the group,
where such activity or purpose involves the commission of a crime within thejurisdiction of the
Court; or
(i i) Be made in the knowledge of the intention of the group to commit the crime; ...

118.

The Trial Chamber found that two types of liability for criminal participation "appear to

have crystallised in international law - co-perpetrators who participate in ajoint criminal enterprise,
on the one hand, and aiders and abettors, on the other" .162 It further stated that, to distinguish a coperpetrator from an aider or abettor, "it is crucial to ascertain whether the individual who takes part
in the torture process also partakes of the purpose behind torture (that is, acts with the intention of
obtaining information or a confession, of punishing, intimidating, humiliating or coercing the
victim or a third person, or of discriminating, on any ground, against the victim or a third
person)", 163

It then concluded that, to be convicted as a co-perpetrator, the accused "must

participate in an integral part of the torture and partake of the purpose behind the torture, that is the

159 lbia., p.89.
160 Prosecutor's Response, para, 4.31,
161 Judgement, para. 216 (referring to the Rome Statute of the International Criminal Court, adopted at Rome on 17 July
1998, U.N. Doc. A/CONF.183/9 ("the Rome Statute")),
162 Ibid.
163 lbid.,

para. 252 (original emphasis).
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intent to obtain information or a confession, to punish or intimidate, humiliate, coerce or
discriminate against the victim or a third person".164

119.

This Chamber, in a previous judgement, identified the legal elements of co-perpetration. It

is sufficient to recall the Chamber's conclusion in that Judgement in relation to the need to
demonstrate a pre-existing design:
There is no necessity for this plan. design or purpose to have been previously arranged or
formulated. The common plan or purpose may material ise extemporaneously and be inferred from
the fact that a plural ity of persons acts in unison to put into effect ajoint criminal enterprise, 165

120.

There is no dispute that the Appellant sought certain information from Witness A in the

events relevant to this case. There is also no dispute that the various physical attacks in the Large
Room and in the Pantry were not committed by the Appellant, but by Accused B. According to the
Trial Chamber's factual findings,166 the Appellant was present both in the Large Room and the
Pantry interrogating Witness A while the offences charged in the Amended Indictment took place.
The Appeals Chamber agrees with the Prosecutor's submission that the events in this case should
not be artificially divided between the Large Room and the Pantry, as the process was a continuum
and should be assessed in its entirety. Once the abuses started and continued successively in two
rooms, the interrogation did not cease. There was no need for evidence proving the existence of a
prior agreement between the Appellant and Accused

B to divide the interrogation into the

questioning by the Appellant and physical abuse by Accused

B. The way the events in this case

developed precludes any reasonable doubt that the Appellant and Accused B knew what they were
doing to Witness A and for what purpose they were treating her in that manner; that they had a
common purpose may be readily inferred from all the circumstances, including (1) the interrogation
of Witness A by the Appellant in both the Large Room while she was in a state of nudity, and the
Pantry where she was sexually assaulted in the Appellant's presence; and (2) the acts of sexual
assault committed by Accused

B on Witness A in both rooms, as charged in the Amended

Indictment. Where the act of one accused contributes to the purpose of the other, and both acted
simultaneously, in the same place and within full view of each other, over a prolonged period of
time, the argument that there was no common purpose is plainly unsustainable.

121.

For these reasons, this element of the ground must fail.

164 Ibid" para, 257.
165 Tedi} Appeals JUdgement. para. 227,
166 Judgement, paras, 124-130.
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5. Post-Traumatic Stress Disorder (PTSD)
122.

This issue was the subject of the re-opened proceedings at which several experts testified.

The weight of the expert testimony, PTSD's impact upon memory, and the effect of treatment of
PTSD on memory, were fully argued before the Trial Chamber which, having examined the
inconsistencies in Witness A's evidence, held that:
108 .... Witness A's memory regarding material aspects of the events was not affected by any
disorder which she may have had. The Trial Chamber accepts her evidence that she has
sufficiently recollected these material aspects of the events. There is no evidence of any form of
brain damage or that her memory is in any way contaminated by any treatment which she may
have had ....
109. The Trial Chamber bears in mind that even when a person is suffering from PTSD, this does
not mean that he or she is necessarily inaccurate in the evidence given. There is no reason why a
16 7
person with PTSD cannot be a perfectly reliable witness.

123.

Under the standard established in the Tadi} Appeals Judgement, the Appeals Chamber will

only disturb a finding of fact by the Trial Chamber where "the evidence relied on by the Trial
Chamber could not reasonably have been accepted by any reasonable person... ".168 In the reopened proceedings, numerous experts gave evidence on the potential effects of PTSD on memory.
The Trial Chamber was best placed to assess this evidence and to draw its own conclusions.

169

The

Appeals Chamber can find no reason to disturb these findings and accordingly this element must
fail.

6. Presence of the Appellant and Aiding and Abetting
124.

The Appellant raises three points in connection with his conviction for aiding and abetting

outrages upon personal dignity including rape.
Appellant interrogated anyone in the Pantry.

First, the Prosecutor failed to prove that the

The Trial Chamber failed to cite any authority to

support the proposition that presence alone would implicate the Appellant as an aider and abettor.

170

Secondly, the allegations in paragraph 26 of the Amended Indictment do not meet the requirements
for aiding and abetting set forth in the cases cited by the Trial Chamber. l7l Thirdly, the Prosecutor
did

not prove beyond reasonable doubt that the Appellant gave Accused

B assistance,

encouragement, or moral support that had a substantial effect on the perpetration of the rape or that

Judgement, paras. 108-109.
Tedi} Appeals Judgement, para. 64.
169 Judgement, paras. 96-109.
170 Appellant's Amended Brief, pp. 95-97.
171 lbid., pp. 97 -101.
167
168
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he knew that his acts assisted Accused

B in the commission

of the rape. 172 The reasons are that the

Appellant never interrogated anyone in the Pantry, that Witness D's evidence conflicts with that of
Witness

125.

A

and that mere presence would not constitute aiding and abetting.

The Prosecutor replies that the case law of the International Tribunal establishes that

"knowing presence" that has a substantial effect on the commission of an offence is sufficient for a
finding of participation and attendant liability.173 Further, as to the second point of the Appellant,
the Prosecutor considers that the Appellant failed to identify and discuss any legal finding of the
Trial Chamber in the Judgement. 174 The cases were cited by the Trial Chamber in its inquiry into
175
As to the third point, the
whether there were relevant rules of customary law on this point.
Prosecutor refers to its various replies in relation to the reasons given by the Appellant.

126.

The Trial Chamber found that the Appellant's "presence and continued interrogation of

Witness A encouraged Accused B and substantially contributed to the criminal acts committed by
him".176 As the Trial Chamber found that the Appellant was not only present in the Pantry, but that
he acted and continued to interrogate Witness A therein, it is not necessary to consider the issue of
177
Although the Appellant
whether mere or knowing presence constitutes aiding and abetting.
disputed Witness A's testimony in this regard, the Trial Chamber was in the best position to assess
the demeanour of the witness and the weight to be attached to that testimony. This Chamber can
find no reason to disturb this finding.

127.

For the reasons given, this element of the second ground of appeal must fail and thus the

second ground of appeal fails as a whole.

p.102.
Prosecutor's Response, para, 4,60,
174 lbid., para. 4,63,
175 Ibid" para, 4.73.
176 Judgement, para, 273,
vn ltikt., para, 266.

172 Ibid"
173
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V. THIRD GROUND OF APPEAL
A. Submissions of the Parties
1. The Appellant
128.

The Appellant argues that the Defence was prejudiced by the Trial Chamber's admission of,

and reliance on, evidence of acts not charged in the Indictment and which the Prosecutor never
identified prior to trial as part of the charges against the Appellant.
(a) Evidence concerning other acts in the Large Room and the Pantry
129.

The Appellant submits that. despite havinq ruled in its Decision of 12 June 1998 and the

Confidential Decision of 15 June 1998 that it would only consider Witness A's testimony as
relating to paragraphs 25 and 26 of the Amended Indictment, the Trial Chamber made factual and
legal findings relating to facts not alleged in the Amended Indictment, which led to his conviction
for torture. These include findings that the Appellant (i) interrogated Witness A while she was in a
state of forced nudity, [il) threatened in the course of his interrogation to kill Witness A's sons, and
(iii) abandoned Witness A in the Large Room to further assaults by Accused B. 178
(b) Evidence of alleged acts committed by the Appellant which are unrelated to Witness A
130.

The Appellant refers to specific paragraphs in the judgement to support the proposition that

the Trial Chamber allowed the Prosecutor to introduce evidence concerning events which are
unrelated to the acts with which the Appellant is charged.

In this regard, the Appellant points in

particular to the events which occurred in the village of Ahmi}i on 16 April 1993. He also contests
the alleged finding by the Trial Chamber of his guilt of persecution, a crime with which he was not
charged.179
(c) Violation of Rule 50 by the Prosecutor and the Trial Chamber: Evidence of acts not charged in
the Amended Indictment
131.

Rule 50 of the Rules sets forth the procedure for amending indictments.

The Appellant

contends that by attempting to amend the Amended Indictment through proof at trial, the Prosecutor
violated Rule 50, and that, by admitting the evidence and finding him guilty of a crime without

178

Appellant's Amended Brief, pp. 103-104.
pp. 104-105.

179/ bid .,
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giving him notice of charges relating to the village of Ahmi}i, the Trial Chamber violated Rule

50. 180
2. The Respondent
132.

The Respondent submits that under this ground of appeal, the Appellant must demonstrate

that the Trial Chamber erred in concluding that the evidence was within the scope of the Amended
Indictment and that such evidence was relied upon by the Trial Chamber to convict the
Appellant. 181
(a) Evidence concerning other acts in the Large Room and the Pantry
133.

The Respondent submits that, neither before nor during trial did the Appellant seek to

exclude the evidence which he claims to be at variance with the Amended Indictment.
Respondent contends that the issue is being raised for the first time on appeal.
134.

The

182

The Respondent submits that, although the Trial Chamber includes sexual assaults by

Accused B in the Large Room in the factual findings, these assaults are not mentioned in the legal
findings. 183 Overall, the Respondent submits that (i) the factual findings were not at variance with
the Amended Indictment, (ii) even if they were at variance, this would be permissible in light of
their minor nature, and (iii) even if the Trial Chamber erred in finding facts allegedly outside the
scope of the Amended Indictment, there has been no showing that this would invalidate the
decision. 184
135.

As regards acts not charged in the Amended Indictment, the Respondent submits that Article

18(4) of the Statute and Rule 47 of the Rules prescribe that an indictment should identify the
suspect's name and particulars and provide a concise statement of the facts and of the crime with
which the suspect is charged. 18S The Respondent indicates that the case law of the International
Tribunal demonstrates that an indictment must contain information that permits an accused
adequately to prepare his defence. The Respondent notes that, in two recent decisions, a distinction
has been drawn between the material facts underpinning the charges and the evidence that goes to
prove those facts. 186

lbki., pp. 105-106.
Prosecutor's Response, para. 5.11.
182 lbid., para. 5.8.
183 lbid., para. 5.9.
184 lbia., para. 5.10.
185 tbia., para. 5.14.
186 lbia., para. 5.17 (citing Prosecutor v. Krnojeiec, Decision on the Defence Preliminary Motion on the Form of the
Indictment, Case No. IT-97-25-PT, 24 Feb. 1999, para. 12; Prosecutor v. Kvo-ke et et., Case No. IT-98-30-PT,
180

181
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136.

As regards the evidence challenged by the Appellant as being at variance with the Amended

Indictment, which concerns the manner in which the interrogation alleged in the Amended
Indictment was carried out, the Respondent submits that it constitutes evidence which "relates to
Paragraphs 25 and 26 as pleaded in the Indictment against the Accused" and is therefore admissible
pursuant to the Trial Chamber's own order. 187

137.

With respect to the evidence that the Appellant threatened to ki II Witness A's sons during

the course of the interrogation, the Respondent submits that there is no indication that the Trial
Chamber relied upon this evidence in convicting the Appellant. 188 The Respondent further submits
that the evidence relating to the assaults against Witness A by Accused

B

after the Appellant's

departure from the Large Room relates to the ongoing acts which occurred during the course of the
interrogation and was not relied upon in convicting the accused.189

138.

The Respondent alleges that, even if the evidence were at variance with the Amended

Indictment, such variance would be permissible, as it did not alter the scope of the charges against
the Appellant, nor did it affect his right to be notified of the charges against him (the Appellant
received sufficient notification of the precise nature of the charges in the pre-trial documents
disclosed).190 The Respondent concludes that the Appellant's failure to seek to have the evidence
191
excluded constitutes a waiver of the issue on appeal.
(b) Evidence of alleged acts by Appellant unrelated to Witness A

139.

As regards the Appellant's argument that he was found guilty of the crime of persecution,

the Respondent submits that the Appellant was not found gui Ity of persecution, but that the
evidence was properly admitted to prove the existence of an armed conflict and the nexus of the
Appellant to that armed confl iCt,192
(c) Allowing evidence not charged in the Indictment violates Rule 50

140.

With respect to the Appellant's argument that the Respondent violated Rule 50 of the Rules

by attempting to further amend the Amended Indictment through evidence submitted at trial, the
Respondent reiterates that the evidence was not at variance with the Amended Indictment, that even

Decision on Defence Preliminary Motions on the Form of the Indictment, 12 April 1999; and also Prosecutor v. Teai},
Case No. IT-94-1-PT, Decision on the Defence Motion on the Form of the Indictment, 14 Nov.1995, paras. 6-8).
187 lbia., para. 5.21.
188 lbki., para. 5.24.
189 lbtd., paras. 5.25-5.26.
190 lbia., para. 5.30.
191 lbki., para. 5.31.
192 ltud., paras. 5.32-5.38.
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if the evidence were at variance, that variance would be permissible, and that the evidence
submitted was directly relevant to the charges.'93

3.
141.

Appellant in Reply

The Appellant rejects the Respondent's interpretation of this ground of appeal.

The

Appellant indicates that his argument is that he was misled and that the Amended Indictment failed
to provide sufficient notice of the proof that would be offered at trial.

Instead, the Appellant

submits, he was tried and convicted on the basis of acts which either fell outside the scope of the
Amended Indictment or were ordered by the Trial Chamber to be excluded pursuant to its Decisions
dated 12 June 1998 and 15 June 1998.'94 The Appellant argues that the Trial Chamber's findings of
facts as contained in paragraphs 120-130 of the Judgement "relate to acts that are outside the scope
of [Amended Indictment]" and should have been excluded.'9S
142.

The Appellant submits that "[ajn Indictment defines and circumscribes the elements of the

crimes for which a defendant can be convicted. The Trial Chamber cannot convict a defendant of
crimes not charged in the Indictment or crimes committed by means of acts not set forth in the
Indictment.,,'96
143.

As regards the crime of torture specifically, the Appellant submits that he was found guilty

of torture on the basis of a particular course of conduct not charged in the Amended Indictment or
committed by means of acts not set forth in the Amended Indictment.'97

B. Discussion
144.

The Appellant submits that, notwithstanding the assurance given by the Trial Chamber, the

latter made factual findings inconsistent with the Amended Indictment and its decisions of 12 and
15 June 1998.

In this regard, the Appellant refers specifically to the factual findings listed in

paragraphs 124 -130 of the Judgement, which are as follows:

lbid., paras, 5,39-5.40.
Appellant's Reply, pp, 39-40,
195 lbid.; p, 40,
196 lbki., p. 41.
197 Ibid" p, 44,
193

194
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In the Large Room:
124. Witness A was interrogated by the accused. She was forced by Accused B to undress and
remain naked before a substantial number of soldiers. She was subjected to cruel, inhuman and
degrading treatment and to threats of serious physical assault by Accused B in the course of her
interrogation by the accused. The purpose of this abuse was to extract information from Witness
A about her family, her connection with the ABiH and her relationship with certain Croatian
soldiers, and also to degrade and humiliate her. The interrogation by the accused and the abuse by
Accused B were parallel to each other.
125. Witness A was left by the accused in the custody of Accused B, who proceeded to rape her,
sexually assault her, and to physically abuse and degrade her.
126.

Witness A was subjected to severe physical and mental suffering and publ!c humi I iation.

In the Pantry:
127. The interrogation of Witness A continued in the pantry, once more before an audience of
soldiers. Whilst naked but covered by a small blanket, she was interrogated by the accused. She
was subjected to rape, sexual assaults. and cruel. inhuman and degrading treatment by Accused B.
Witness 0 was also interrogated by the accused and subjected to serious physical assaults by
Accused B. He was made to watch rape and sexual assault perpetrated upon a woman whom he
knew, in order to force him to admit allegations made against her. In this regard, both witnesses
were humiliated.
128. Accused B beat Witness 0 and repeatedly raped Witness A. The accused was present in
the room as he carried on his interrogations. When not in the room. he was present in the near
vicinity.just outside an open door and he knew that crimes including rape were being committed.
In fact. the acts by Accused B were performed in pursuance of the accused's interrogation.
129. It is clear that in the pantry, both Witness A and Wtness 0 were subjected to severe
physical and mental suffering and they were also publicly humiliated.
130. There is no doubt that the accused and Accused B, as commanders. divided the process of
interrogation by performing different functions. The role of the accused was to question, while
Accused B's role was to assault and threaten in order to elicit the required information from
Witness A and Witness D.

145,

The Appellant argues that in convicting him of torture, the Trial Chamber relied on evidence

to make findings as to material facts not alleged in the Amended Indictment.

Article 18 of the

Statute provides in relevant part:
4. Upon a determination that a prima facie case exists, the Prosecutor shall prepare an indictment
containing a concise statement of the facts and the crime or crimes with which the accused is
charged under the Statute. The indictment shall be transmitted to ajudge of the Trial Chamber.

146.

Moreover, Rule 47 of the Rules provides inter alia that:
(C)

147.

The indictment shall set forth the name and particulars of the suspect, and a
concise statement of the facts of the case and of the crime with which the suspect
is charged.

Under both the Statute and the Rules, as discussed in paragraph 61 above, there is no

requirement that the actual evidence on which the Prosecutor relies has to be included in the
indictment.

Where, in the course of the trial, evidence is introduced which, in the view of the

accused, does not fall within the scope of the indictment, or is within the scope but in relation to
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which there is no corresponding material fact in the indictment, the defence may challenge the'
admission of the evidence or request an adjournment.

1. Evidence Concerning Other Acts in the Large Room and the Pantry
148.

Trial Chambers have been consistently mindful of the primary function of the International

Tribunal, which is to ensure that justice is done and that the accused receives a fair trial. It is, no
doubt, in light of this preoccupation that in evaluating the testimony of Witness A, the Trial
Chamber limited its consideration to that part of the testimony relating to the Amended Indictment.
This exercise by the Trial Chamber is indicative of its sensitivity to any prejudice to the fairness of
the trial that could result from Witness A's testimony.

Consistent with this concern, the Trial

Chamber acknowledged that "[tjhe witness has testified that rapes and sexual abuse took place in
the large room in the presence of the accused", and that the relevant "evidence falls outside the facts
alleged in paragraphs 25 and 26 of the Amended Indictment, and is contrary to earlier submissions
by the Prosecutor."198 The Trial Chamber also remarked that during the proceedings the Prosecutor
did not seek to modify the Amended Indictment to charge the Accused with participation in the
rapes and sexual abuse.

149.

It is on the basis of the aforementioned grounds that the Trial Chamber decided that "the

Trial Chamber will not consider evidence relating to rapes and sexual assault of Witness A in the
presence of the accused, other than those alleged in paragraph 25 and 26 of the Amended
Indictment. n 199

150.

The factual allegations contained in paragraphs 25 and 26 of the Amended Indictment and

pertaining to Counts 13 and 14 are as follows:
25.
On or about 15 May 1993, at the Jokers Headquarters in Nadioci (the "Bungalow"), Anto
FURUND@IJA the local commander of the Jokers, [REDACTED] and another soldier
interrogated Witness A. While being questioned by FURUND@IJA. [REDACTED] rubbed his
knife against Witness A's inner thigh and lower stomach and threatened to put his knife inside
Witness A's vagina should she not tell the truth.
26.
Then Witness A and Victim B, a Bosnian Croat who had previously assisted Witness A's
family, were taken to another room in the "Bungalow". Victim B had been badly beaten prior to
this time. While FURUND@IJA continued to interrogate Witness A and Victim B, [REDACTED]
beat Witness A and Victim B on the feet with a baton. Then [REDACTED] forced Witness A to
have oral and vaginal sexual intercourse with him. FURUND@IJA was present during this entire
incident and did nothing to stop or curtail [REDACTED] actions.

198 Judgement, para. 81 (citing the Confidential Prosecutor's Reply to Trial Chamber's Order, 1 May 1998, filed in this
case).
199 Ibid.
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151.

In its written decision of 12 June 1998, the Trial Chamber allowed the oral motion by the

Defence and held that "in the circumstances, the Trial Chamber will only consider as relevant
Witness A's evidence in so far as it relates to Paragraphs 25 and 26 as pleaded in the Indictment
against the accused." In the written Confidential Decision issued on 15 June 1998, addressing the
"Prosecutor's Request for Clarification of Trial Chamber's Decision Regarding Witness A's
Testimony", the Trial Chamber "rules as inadmissible all evidence relating to rape and sexual
assault perpetrated on [Witness A] by the individual identified as [Accused B] in the presence of the
accused in the large room apart from the evidence of sexual assault alleged in paragraph 25 of the
[Amended Indictment]."
(a) The interrogation of Witness A by the Appellant while she was in a state of forced nudity

152.

In relation to the interrogation of Witness A while she was in a state of forced nudity, the

Trial Chamber found that "[Witness A] was forced by Accused B to undress and remain naked
before a substantial number of soldiers", and that "Witness A was left by the accused in the custody
of Accused B.,,200 Although the fact of Witness A's nudity appears in the Judgement under the
section entitled "Legal Findings,,201 and was obviously a factor in arriving at the decision to
convict, it was nonetheless permissible for the Trial Chamber to take account of it, since it fell
within the scope of the acts alleged in the Amended Indictment.

153.

In this context, the Appeals Chamber considers as correct the distinction made in

KrnQjelac

202

between the material facts underpinning the charges and the evidence that goes to

prove those material facts. In terms of Article 18 of the Statute and Rule 47, the indictment need
only contain those material facts and need not set out the evidence that is to be adduced in support
of them. In the instant case, the Appeals Chamber can find nothing wrong in the Trial Chamber's
admission of this evidence which supports the charge of torture, even though it was not specified in
the Amended Indictment.

It would obviously be unworkable for an indictment to contain all the

evidence that the Prosecutor proposes to introduce at the trial.
(b) Alleged threats in the course of the Appellant's interrogation to kill Witness A's sons

154.

In relation to this aspect of the third ground of appeal, the Trial Chamber accepted the

evidence of Witness A about the nature of her interrogation by the Appellant. 203 This finding was

Ibid., paras. 124-125.
Ibid.. para. 264.
202 Prosecutor v. Milorad Krnojeiec, Case No. IT-97-25-PT, Decision on the Defence Preliminary Motion on the Form
of the Indictment, 24 Feb. 1999, para. 12. See also Prosecutor v. Kvo-ke et al., Case No. IT-98-30-PT, Decision on
200

201

Defence Preliminary Motions on the Form of the Indictment, 12 Apr. 1999, para. 14.
JUdgement. para. 65.

203
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made in the context of the Trial Chamber's discussion of the link between the armed conflict and
the Appellant, and did not form part of the legal findings underlying the Appellant's convictions.
(c) Witness A abandoned in the Large Room to further assaults by Accused B

155.

The Trial Chamber found that 'Witness A was left by the [Appellant] in the custody of

Accused B, who proceeded to rape her, sexually assault her, and to physically abuse and degrade
her".204 In this respect, the Appeals Chamber recalls paragraph 67 of this judgement and reiterates
that the finding was not one that influenced the Trial Chamber in coming to a decision to convict
the Appellant. This is borne out by a review of the legal findings in Chapter 7 of the Judgement,
and in particular paragraphs 264 - 269 relating to Count 13 (torture), which show that the Trial
Chamber did not rely upon this evidence in convicting the Appellant. In paragraph 264, the Trial
Chamber found that the Appellant
was present in the large room and interrogated Witness A. whilst she was in a state of nudity. As
she was being interrogated, Accused B rubbed his knife on the inner thighs of Witness A and
threatened to cut out her private parts if she did not tell the truth in answer to the interrogation by
the accused. The accused did not stop his interrogation, which eventually culminated in his
threatening to confront Witness A with another person, meaning Witness D and that she would
then confess to the allegations against her. To this extent, the interrogation by the accused and the
activities of Accused B became one process. The physical attacks, as well as the threats to infl let
severe injury, caused severe physical and mental suffering to Witness A. 205

156.

There is no reference in paragraph 264, or in any of the other paragraphs relating to these

legal findings, to the evidence of Witness A being "left by [the Appellant] in the custody of
Accused B, who proceeded to rape her, sexually assault her, and to physically abuse and degrade
her." 206

2. Evidence of alleged acts by the Appellant unrelated to Witness A

157.

The Appellant submits the following findings by the Trial Chamber as evidence of acts
207
unrelated to Witness A and upon which the Trial Chamber relied in convicting him:
The accused was a member of the Jokers, a special unit of the HVO military police, which
participated in the armed conflict in the Vitez municipality and especially in the attack on the
village of Ahrni}i. These attacks led to the expulsion, detention, wounding and deaths of
numerous civilians?08
Finally, on 16 April 1993, the HVO carried out a concerted attack on both Vitez and Ahmi}i.

204

209

lbta; para. 125.

lbid., para. 264.
lbia; para. 125.
207 Appellant's Amended Brief. pp.1 04-1 05.
208 cr. Judgement, para. 51.
209 Ct. lbid., para. 53.
205

206
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Witness B testified about the HVO attack on Ahm i} i. On 16 Apri I 1993, she woke up to the sound
of shooting and explosions. A group of HVO soldiers, including the accused, entered her house
and searched it while verbally abusing the witness and her mother. Witness B appealed to the
accused for help as he was an acquaintance of hers, but he remained silent. She was then forced to
210
flee as the soldiers fired at her feet. Her house was set on fire.
Witness B also testified that during the attack on Ahmi}i, the accused was wearing a Jokers patch
211
on his sleeve.

158.

The above paragraphs are not findings made by the Trial Chamber; rather they are the Trial

Chamber's recitation of the factual allegations submitted by the Prosecutor.

It is not of little

consequence that these paragraphs of the Judgement are preceded by the heading: "The Prosecution
Case".

159.

The Appellant further submits that the Trial Chamber held that he "was an active combatant

and participated in expelling Moslems from their homes."212 This section in the Judgement
comprises the factual findings of the Trial Chamber for purposes of the requirement under Article 3
of the Statute that the violations of the laws or customs of war occur during an armed conflict; thus
the heading "The Link Between the Armed Conflict and the Alleged Facts".

160.

Finally, the Appellant refers to the followlnq legal findings of the Trial Chamber in support

of his proposition that "the Trial Chamber found that Mr. Furund Ua was guilty of the crime of
persecution": 213
The accused was a commander of the Jokers, a special unit of the HVO. He was an active
combatant and had engaged in hostilities against the Moslem community in the La{va Valley area,
including the attack on the village of Ahml}l, where he personally participated in expelling
214
Moslems from their homes in furtherance of the armed confl iet already described.

161.

The Appeals Chamber finds no support in the Judgement for the Appellant's contention that

the Trial Chamber found him gui Ity of the crime of persecution.

3. Alleged violation of Rule 50 of the Rules
162.

The Appeals Chamber finds wholly unmeritorious the argument that the Prosecutor violated

Rule 50 by further amending the Amended Indictment through proof at trial. As discussed above.
under Article 18 of the Statute and Rule 47 of the Rules. an indictment need only plead the material

cr. lbid., para. 55.
Cf. tbta., para. 62
212 lbia., para. 65.
213 Appellant's Amended Brief, p. 105.
214 judgement, para. 262.
210

211
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acts underlying the charges and need not set out the evidence that is to be adduced in support of
them.
163.

215

215

The evidence admitted at trial did not alter the charges in the Amended Indictment.

Thus, this ground of appeal fails.

Supra, para. 153.

Case No.IT-95-17/1-A

49

21 July 2000

VI. FOURTH GROUND OF APPEAL
164.

The issue which has been raised as the fourth ground of appeal is that of recusal, namely,

whether or not Judge Mumba, the Presiding JUdge in the Appellant's trial was impartial or gave the
appearance of bias. The allegations turn on her former involvement with the United Nations
Commission on the Status of Women ("the UNCSW"). It is the nature of her involvement with this
organisation and its implications on the Appellant's trial which have led the Appellant to assert that
she should have been disqualified pursuant to Rule 15 of the Rules.
165.

The Appeals Chamber finds it useful to set out initially the factual basis for the allegations

made by the Appellant.
166.

JUdge Mumba has served as a Judge of the International Tribunal since her election on 20

May 1997. For a period of time prior to her election, she was a representative of the Zambian
Government on the UNCSW.216 At no stage was she a member of the UNCSW whilst at the same
time serving as a Judge with the International Tribunal.

The UNCSW is an organisation whose

primary function is to act for social change which promotes and protects the human rights of
women. 217 One of its concerns during JUdge Mumba's membership of it was the war in the former
Yugoslavia and specifically the allegations of mass and systematic rape.

This concern was

exhibited by its resolutions which condemned these practices and urged the International Tribunal
to give them priority by prosecuting those allegedly responsible. 218
167.

The UNCSW was involved in the preparations Dr the

UN Fourth World Conference on

Women held in Beijing, China, 4-15 September 1995, and specifically participated in the drafting of
the "Platform for Action," a document identifying twelve "critical areas of concern" in the area of
women's rights and which contained a five-year action plan for the future, the aim being to achieve
gender equality by the year 2000. Three of the critical areas of concern were particularly relevant
to issues in the former Yugoslavia. 219 There was an Expert Group Meeting following the Bejjinq
conference, whose purpose was to work towards achieving certain of the goals drawn from the
The Appellant states that JUdge Murnba's term with the UNCSW was from 1992-1995 and this is not disputed by the
Prosecutor (Appellant's Amended Brief, p. 122 and Prosecutor's Response, para. 6.28).
217 Established by the United Nations Economic and Social Counci I (" ECOSOC") Resolution 11 (II) on 21 June 1946,
Section 1 provides that "[tjhe functions of the Commission shall be to prepare recommendations and reports to the
Economic and Social Council on promoting women's rights in political, economic, social and educational fields. The
Commission shall also make recommendations to the Council on urgent problems requiring immediate attention in the
field of women's rights." The Commission was subsequently enlarged by ECOSOC Resolutions 1987/22, 1987/23, and
216

1989/45.
Both the Appellant and Respondent refer to several of these resolutions including, ECOSOC Resolution 38/9,
ECOSOC Resolution 37/3 and ECOSOC Resolution 39/4.
219 Critical Area D (Violence against Women), Critical Area E (Women and armed conflict) and Critical Area I (Human
Rights of Women). United Nations Economic and Social Council, Commission on the Status of Women; Report of the
Commission on the Status of Women on its Fortieth Session, U.N. Doc. E/199/27 (1996).
218
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Bejjinq Conference and set out in the Platform for Action, including the reaffirmation of rape as a
war crime, by the end of 1998. Three authors of one of the amicus curiae briefs later fi led in the
instant case 220 and one of the Prosecutors in the instant case, Patricia Viseur-Sellers ("the
Prosecution lawyer"), attended this meeting. 221 This Expert Group proposed a definition of rape
222
under international law.
168.

The Appeals Chamber notes that it is not so much that the parties dispute the factual basis of

the Appellant's allegations, but rather that they differ in their interpretation of it and the relevance
of it to the ground of appeal.

For example, the parties do not dispute that JUdge Mumba was

involved in the UNCSW in the past, but they do dispute the nature of her involvement and the exact
role which she played. The parties do not dispute that the Prosecution lawyer and the three authors
of one of the amicus curiae briefs may also have been involved in either the activities of the
UNCSW on some level or the Expert Group Meeting, but they do dispute the extent of the contact
they may have had with JUdge Mumba and its impact on, or relevance to, the Appellant's trial.

A. Submissions of the Parties
1. The Appellant
169.

The Appellant submits that because of JUdge

Murnba's personal interest in, and association

with the UNCSW, the ongoing agenda or campaign of the Platform for Action, the three authors of
one of the amicus curiae briefs, and the Prosecution lawyer, she should have been disqualified
under Rule 15 of the RUles.

223

He argues that the test which should be applied by the Appeals

Chamber in ascertaining if disqualification is appropriate is whether "a reasonable member of the
public, knowinq all of the facts [WOUld] come to the conclusion that JUdge Mumba has or had any
associations, which might affect her impartiality.,,224

Based on this test, he submits that Judge

Mumba should have been disqualified as an appearance was created that she had sat injudgement

220

By orders of 10 and 11 November 1998, the Trial Chamber granted leave for two amicus curiae briefs to be fi led,

pursuant to RUle 74 of the Rules, which provides that, "[a] Chamber may, if it considers it desirable for the proper
determination of the case, invite or grant leave to a State, organisation or person to appear before it and make
submissions on any issue specified by the Chamber." (JUdgement, paras. 35 and 107).
221 Prosecutor's Response, para. 6.29.
222 United Nations Division for the Advancement of Women, Report of the Expert Group Meeting, Toronto, Canada (9
-12 November 1997), EGM/GBP/1997/Report.
223 Appellant's Amended Brief, p. 121 and Appellant's Reply, pp. 46-47. Rule 15(A) provides: "A JUdge may not sit on
a trial or appeal in any case in which the JUdge has a personal interest or concerning which the JUdge has or has had any
association which might affect his or her impartiality. The JUdge shall in any such circumstance withdraw, and the
President shall assign another JUdge to the case."
224 Appellant's Reply, p. 46.
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in a case that could advance and in fact did advance a legal and political agenda which she helped to
225
create whilst a member of the UNCSW.

170.

The Appellant alleges that Judge Mumba continued to promote the goals and interests of the

UNCSW and Platform for Action after her membership concluded, and contends that this was
226
Rather,
reflected directly in his trial. He does not allege that JUdge Mumba was actually biased.
the issue was whether a reasonable person could have an apprehension as to her impartiality.227 In
this regard, he argues that a tribunal should not only be unbiased but should avoid the appearance of
bias. 228 Hence the submission that there could be no other conclusion based on the above test than
that JUdge Mumba has or had associations which might affect her impartiality.229

2. The Respondent

171.

The Respondent submits that the Appellant has failed to establish the existence of either a

personal interest by JUdge Mumba in the instant case, or the existence of an association or working
relationship between JUdge Mumba, the three authors of one of the amicus curiae briefs and the
Prosecution lawyer, such that she should have been disqualified.

In addition, the Appellant has

submitted no evidence to support an allegation that JUdge Mumba exhibited actual bias or
partial ity. 230 The Prosecutor contends that the standard for a finding of bias should be high and that
231
JUdges should not be disqualified purely on the basis of their personal beliefs or legal expertise.
In the view of the Prosecutor, the Appellant has failed to meet the "reasonable apprehension" of
bias standard.232 The prior involvement of a JUdge in a United Nations body such as the UNCSW
cannot give rise to any reasonable apprehension that the JUdge has an agenda which would cause
him or her to be biased against an accused appearing before him or her. 233

225 Ibid.. p.

48 and Appellant's Amended Brief, p. 121.
Appellant' 5 Reply. p. 48.
227 Ibid., p. 49.
228 Appellant' 5 Amended Brief. p. 136.
229 Ibid., p.138.
230 Prosecutor's Response, para. 6.33.
231 Ibid., paras. 6.50-6.54.
232Ibid ., para. 6.55.
233 Ibid., paras. 6.54-6.55.
226
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B. Discussion
172.

Before proceeding to consider this matter further, the Appeals Chamber makes two

observations.

173.

First, the Appellant states that he first discovered JUdge Murnba's associations and personal

interest in the case after judgement was rendered, and for this reason, only then raised the matter
before the Bureau. 234 Although the Appeals Chamber has decided to consider this matter further,
given its general importance,235 it would point out that information was available to the Appellant at
trial level, which should have enabled him to discover JUdge Murnba's past activities and
involvement with the UNCSW. The Appeals Chamber notes, in this context, public documentation
issued by the International Tribunal, including, for example, its published yearbooks which contain
sections devoted to biographies of the Judges elected to serve at the International Tribunal. 236

In

addition, Public Information Service of the Tribunal, which is responsible for ensuring public
awareness of the International Tribunal's activities, regularly publishes Bulletins and releases
information on the International Tribunal's web-site.

Both the Yearbook and the Public

Information Service of the Tribunal provide official information to the public regarding such issues
as the election of new Judges to the International Tribunal and details of a JUdge's legal
background. The information was freely available for the Appellant to discover.
174.

The Appeals Chamber considers that it would not be unduly burdensome for the Appellant

to find out the qualifications of the Presiding Judge of his trial. He could have raised the matter, if
he considered it relevant, before the Trial Chamber, either pre-trial or during trial. On this basis, the
Appeals Chamber could find that the Appellant has waived his right to raise the matter now and
could dismiss this ground of appeal.
175.

These observations however, should not be construed as relieving an individual Judge of his

or her duty to withdraw from a particular case if he or she believes that his or her impartiality is in
question. This is in fact what Rule 15(A) of the Rules calls for when it says that the Judge shall in
any such circumstance withdraw. The Appeals Chamber finds that Judge Mumba had no such duty
for the reason that she had no potentially disqualifying personal interest or associations.

234 Appellant's Amended Brief, p. 121. The Appellant raised the matter before the Bureau by fi Iing on 3 February 1999
the "Defendant's Post Trial Application to the Bureau of the Tribunal for the Disqualification of Presiding JUdge
Mumba, Motion to Vacate Conviction and Sentence, and Motion for a New Trial."
235 Teat} Appeals Judgment, paras. 247 and 281.
236 E.g., Yearbook of the International Tribunal (1997) stated that JUdge Mumba was a member of the UNCSW from
1992-1995 (pp, 26-27).
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176.

The second observation is concerned with the additional material annexed to the Appellant's

Amended Brief. It is to be recalled that, in an order dated 2 September 1999, the Appeals Chamber
granted leave to the Appellant to amend his Appellate Brief, although not specifically admitting the
material referred to in the "Defendant's Motion to Supplement Record on Appeal".237 The Appeals
Chamber confirms that, by granting leave to file an amended Appellate Brief, it granted leave to file
the annexed documents, which the Appeals Chamber will take into account in considering the
Appellant's submissions.

1. Statutory Requirement of Impartiality
177.

The fundamental human right of an accused to be tried before an independent and impartial

tribunal is generally recognised as being an integral component of the requirement that an accused
should have a fair trial. Article 13(1) of the Statute reflects this, by expressly providing that Judges
of the International Tribunal "shall be persons of high moral character, impartiality and
integrity".238

This fundamental human right is similarly reflected in Article 21 of the Statute,

dealing generally with the rights of the accused and the right to a fair trial. 239

As a result, the

Appeals Chamber need look no further than Article 13(1) of the Statute for the source of that
requirement.

Fi led on 28 June 1999.
(Emphasis added). Article 13(1) provides: "The Judges shall be persons of high moral character, impartiality and
integrity who possess the qualifications required in their respective countries for appointment to the highest judicial
offices. In the overall composition of the Chambers due account shall be taken of the experience of the jUdges in
criminal law, international law, including international humanitarian law and human rights law." See also Arts. 2 and 11
of Statute of the International Tribunal for the Law of the Sea (Annex VI of United Nations Convention on the Law of
the Sea of 10 December 1982); Art. 19 of Statute of the Inter-American Court of Human Rights (adopted by Resolution
448 by the General Assembly of the Organisation of American States at its ninth regular session held in La Paz, Bolivia,
October 1979); Arts. 36(3)(a), 40 and 41 of the Rome Statute.
239 Under Article 21(2) of the Statute. the accused is entitled to "a fair and publ ic hearing" in the determination of the
charges against him. Paragraph 106 of the Report of the Secretary General provides that "[i]t is axiomatic that the
International Tribunal must fully respect internationally recognised standards regarding the rights of the accused at all
stages of its proceedings. In the view of the Secretary-General, such internationally recognised standards are, in
particular, contained in Article 14 of the International Covenant on Civi I and POlitical Rights." (Report of the SecretaryGeneral pursuant to Paragraph 2 of Security Council Resolution 808(1993». Article 14(1) of the ICCPR provides in
relevant part: "In the determination of any criminal charge against him, or of his rights and obligations in a suit at law,
everyone shall be entitled to a fair and publ ic hearing by a competent, independent and impartial tribunal establ ished by
law." The fundamental human right of an accused to be tried before an independent and impartial tribunal is also
recognised in other major human rights treaties. The Universal Declaration of Human Rights provides in Art. 10 that
"[ejveryone is entitled in full equality to a fair and public hearing by an independent and impartial tribunal in the full
determination of his rights and obligations of any criminal charge against him". Art. 6(1) of the European Convention
on Human Rights protects the right to a fair trial and provides inter alia that "everyone is entitled to a fair and public
hearing within a reasonable time by an independent and impartial tribunal established by law." Art. 8(1) of the
American Convention provides that "[e]very person has the right to a hearing, with due guarantees and within a
reasonable time, by a competent, independent and impartial tribunal, previously established by law". Art. 7(1)(d) of the
African Charter on Human and Peoples' Rights provides that every person shall have the right to have his case tried
"within a reasonable time by an impartial court or tribunal."
237

238
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178.

However, it is still the task of the Appeals Chamber to determine how this requirement of

impartiality should be interpreted and applied to the circumstances of this case.

In doing so, the

Appeals Chamber notes that, although the issue of impartiality of a JUdge has arisen in several cases
to date, before both the Bureau and a Presiding JUdge of a Trial Chamber,240 this is the first time
that the Appeals Chamber has been seized of the matter.

2. Interpretation of the Statutory Requirement for Impartiality
179.

Interpretation of the fundamental human right of an accused person to be tried by an

impartial tribunal is carried out by considering situations in which it is alleged that a JUdge is not or
cannot be impartial and therefore should be disqualified from sitting on a particular case. A twopronged approach appears to have developed.

Although interpretation on a national or regional

level is not uniform, as a general rule, courts will find that a JUdge "might not bring an impartial
and unprejudiced mind,,241 to a case if there is proof of actual bias or of an appearance of bias.

180.

The Appellant acknowledges that he "makes no claim that JUdge Mumba was actually

biased".242 The Appeals Chamber will proceed on this basis.

181.

The European Convention on Human Rights has generated a large amount ofjurisprudence

on the interpretation of Article 6 of that Convention which provides, inter alia, that "everyone is
entitled to a fair and public hearing within a reasonable time by an independent and impartial
tribunal established by law." In the view of the European Court of Human Rights:

Whilst impartiality normally denotes absence of prejudice or bias, its existence or otherwise can,
notably under Article 6§1 [art.B-l ) of the Convention, be tested in various ways. A distinction can
be drawn in this context between a subjective approach, that is endeavouring to ascertain the
personal conviction of a given JUdge in a given case, and an objective approach, that is
determining whether he offered guarantees sufficient to exclude any legitimate doubt in this
24 3
respect.

240 In each case, appl ication has been made under Rule 15(B) of the Rules and considered by either the Presiding JUdge
of the Chamber in question who confers with the JUdge in question, or if necessary, the matter is determined by the
Bureau. See for example, Prosecutor v. Zejnit Delalic et et., Case No. IT -96-21- T, Decision of the Bureau on Motion
to Disqualify JUdges Pursuant to Rule 15 or in the Alternative that Certain JUdges Recuse Themselves, 1 Oct. 1999;
Prosecutor v. Zejni! Delalic et al., Case No. IT -96-21- T, Decision of the Bureau on Motion on JUdicial Independence, 4
Sept. 1998; Prosecutor v. Dario Kordic et et., Case No. IT -95-14/2-PT, Decision of the Bureau, 4 May 1998;
Prosecutor v. Radoslav Brfanin and Momir Tetic, Case No. IT-99-36-PT, Decision on Application by Momir Talic for
the Disqualification and Withdrawal of a JUdge, 18 May 2000 (" Talic Decision").
241 Talic Decision, para. 15.
242 Appellant's Reply, p. 48.

243 Piersack v. Belgium, Judgment of 21 September 1982, Eur. Ct. H. R, Series A, No. 53 ("Piersack '), para. 30. This
test has been confirmed and applied inDe Cubber v. Belgium, Judgment of 26 October 1984, Eur. Ct. H. R, Series A,
No.86 ("De Cubber''], para. 24; Hauschildt v. Denmark, Judgment of 24 May 1989, Eur. Ct. H. R, Series A, No. 154
("Hauschildt 'J, para. 46; Bulut v. Austria, Judgment of 22 February 1996 Eur. Ct. H. R, Series A, No.5 ("Butut 'J, para
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182.

In considering subjective impartiality, the Court has repeatedly declared that the personal

impartiality of a Judge must be presumed until there is proof to the contrary.244 In relation to the
objective test, the Court has found that this requires that a tribunal is not only genuinely impartial,
but also appears to be impartial. Even if there is no suggestion of actual bias, where appearances
may give rise to doubts about impartiality, the Court has found that this alone may amount to an
inadmissiblejeopardy of the confidence which the Court must inspire in a democratic society.245
The Court considers that it must determine whether or not there are "ascertainable facts which may
raise doubts as to".impartiality."246 In doing so, it has found that in deciding "whether in a given
case there is a legitimate reason to fear that a particular JUdge lacks impartiality the standpoint of
the accused is important but not decisive... , What is decisive is whether this fear can be held
objectively justified. ,,247 Thus, one must ascertain, apart from whether a judge has shown actual

bias, whether one can apprehend an appearance of bias.

183.

The interpretation by national legal systems of the requirement of impartiality and in

particular the application of an appearance of bias test, generally corresponds to the interpretation
under the European Convention.

184.

Nevertheless, the rule in common law systems varies.

In the United Kingdom, the court

looks to see if there is a "real danger of bias rather than a real likelihood",248 finding that it is
"unnecessary, in formulating the appropriate test, to require that the court should look at the matter
through the eyes of a reasonable man, because the court has first to ascertain the relevant
circumstances from the available evidence, knowledge of which would not necessarily be available
to an observer in court at the relevant time."249 However, other common law jurisdictions have
rejected this test as being too strict, and cases such as Webb, R.o.S., and the South African Rugby
Football Union case use the reasonable person as the arbiter of bias, investing him with the

requisite knowledge of the circumstances before an assessment as to impartiality can be made.

31; Castillo Algar v. Spain. Judgment of 28 October 1998, Eur. Ct. H. R., Series A. No.95 (" Algar N). para. 43; Incal v.
Turkey. Judgmentof9 June 1998. Eur. Ct. H. R. Series A. No.78 ("Ineal"). para. 65.
244 See Le Compte. Van Leuven and de Meyere. Judgment of 27 May 1981. Eur. Ct. H. R., Series A. No. 43. para. 58
("Le Compte N); Piersack, para. 30; De Cubber, para. 25. In fact, there has yet to be a case in which a violation of
Article 6 has been found under this element of the test.
245 See Sramek v. Austria. Judgment of 22 October 1984, Eur. Ct. H. R., Series A. No.84. para.42; Campbell and Fell v.
United Kingdom. Judgment of28 June 1984, Eur. Ct. H. R., Series A, No.80, para. 85.
246 Hauschildt, para. 48.
247 Ibid. (emphasis added). See alsoAlgar, para. 45; Incal, para. 71 and Bulut, para. 33.
248 R v. Gough, [1993] A.C. 646 at 661.
249 Ibid.
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185.

In the case of Webb, the High Court of Australia found that, in determining whether or not ,

there are grounds to find that a particular Judge is partial, the court must consider whether the
circumstances would give a fair-minded and informed observer a "reasonable apprehension of
bias".250 Similarly, the Supreme Court of Canada identified the applicable test for determining bias
to be whether words or actions of the JUdge give rise to a reasonable apprehension of bias to the
informed and reasonable observer: "This test contains a two-fold objective element: the person
considering the alleged bias must be reasonable and the apprehension of bias itself must be
reasonable in the circumstances of the case. Further, the reasonable person must be an informed
person, with knowledge of all the relevant circumstances", 251

186.

A recent case to confirm the above formula is tie South African Rugby Football Union

Case,252 where the Supreme Court of South Africa stated that "[t]he question is whether a
reasonable, objective and informed person would on the correct facts reasonably apprehend that the
JUdge has not or will not bring an impartial mind to bear on the adjudication of the case, that is a
mind open to persuasion by the evidence and the submissions of counsel." 253

187.

In the United States a federal JUdge is disqualified for lack of impartiality where "a

reasonable man, cognisant of the relevant circumstances surrounding a JUdge's failure to recuse
himself, would harbour legitimate doubts about the Judge's impartiality.,,254

188.

This is also the trend in civil law jurisdictions, where it is required that a JUdge should not
only be actually impartial, but that the Judge should also appear to be impartial. 255 For example,
under the German Code of Criminal Procedure, although Articles 22 and 23 are the provisions
setting down mandatory grounds for disqualification, Article

24 provides that a JUdge may be

challenged for "fear of bias" and that such "[c]hallenge for fear of bias is proper if there is reason to
distrust the impartiality of a JUdge".

Thus, one can challenge a JUdge's partiality based on an

Webb v. The Queen (1994) 181 CLR 41. 30 June 1994. The court reasoned that "public confidence in the
administration of justice is more Iikely to be maintained if the Court adopts a test that reflects the reaction of the
ordinary reasonable member of the public to the irregularity in question."
251 R.D.5. v. The Queen (1997) Can. Sup. Ct. del ivered 27 September 1997.
250

President of the Repubtic of South Africa and Others v. South African Rugby Football Union and Others, Judgement
on Recusal Application. 1999 (7) BCLR 725 (CC). 3 June 1999 (" South African Rugby Football Union ").

252

253

lbia., para. 48.

254

U.S. v. Bremers et al., 195 F. 3d 221.226 (5 th Cir. 1999). Disqualification is governed by 28 USCS. Section 455

(2000). which provides that a JUdge shall disqualify himself "in any proceeding in which his impartiality might
reasonably be questioned." The Supreme Court has stated that '[tjhe goal of section 455(a) is to avoid even the
appearance of impartiality." Liljeberg v. Health Services Acquisition Corp .. 486 U.S. 847. 860 (1988) (citing Hall v.
Small Administration. 695 F.2d 175. 179 (5 th Cir. 1983).
255 See e.q., Arts. 22-24, German Code of Criminal Procedure (StrafprozeJ3ordnung), Art 668 of the French Code de
Procedure Penale, Arts. 34-36, Italian Codice de Procedura Penale, and Arts. 512-519 of the Dutch Code of Criminal
Procedure (Wetboek van Strafvordering). It should also be noted that as a general rule. these civil law systems also
consider actual bias as being grounds for disqual ification.
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objective fear of bias as opposed to having to assert actual bias. Similarly in Sweden, a Judge may
be disqualified if any circumstances arise which create a legitimate doubt as to the JUdge's
impartiality.256

3. A standard to be applied by the Appeals Chamber
189.

Having consulted thisjurisprudence, the Appeals Chamber finds that there is a general rule

that a JUdge should not only be subjectively free from bias, but also that there should be nothing in
the surrounding circumstances which objectively gives rise to an appearance of bias. On this basis,
the Appeals Chamber considers that the following principles should direct it in interpreting and
applying the impartiality requirement of the Statute:

A. A JUdge is not impartial if it is shown that actual bias exists.
B. There is an unacceptable appearance of bias if:
i) a Judge is a party to the case, or has a financial or proprietary interest in the outcome of a
case, or if the JUdge's decision will lead to the promotion of a cause in which he or she is
involved, together with one of the parties.

Under these circumstances, a Judge's

disqualification from the case is automatic; or
ii) the circumstances would lead a reasonable observer, properly informed, to reasonably
apprehend bias. 257

190.

In terms cf the second branch of the second principle, the Appeals Chamber adopts the

approach that the "reasonable person must be an informed person, with knowledge of all the
relevant circumstances, including the traditions of integrity and impartiality that form a part of the
background and apprised also of the fact that impartiality is one of the duties that JUdges swear to
uphold." 258
191.

The Appeals Chamber notes that Rule 15(A) of the Rules provides:
A JUdge may not sit on a trial or appeal in any case in which the JUdge has a personal interest or
concerning which the JUdge has or has had any association which might affect his or her

Sections 13 and 14 of the Swedish Code of Judicial Procedure (1998).
In the Talic Decision, it was found that the test on this prong is "whether the reaction of the hypothetical fair-minded
observer (with sufficient knowledge of the actual circumstances to make a reasonable judgement) would be that [the
Judge in question] ... might not bring an impartial and unprejudiced mind" (para. 15).
258 R.o.S. v. The Queen (1997) Can. Sup. Ct., delivered 27 September 1997.
256
257
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impartiality. The JUdge shall in any such circumstance withdraw. and the President shall assign
another JUdge to the case. 259

The Appeals Chamber is of the view that Rule 15(A) of the Rules falls to be interpreted in
accordance with the preceding principles.

4. Appl ication of the statutory requirement of impartial ity to the instant case
(a) Actual Bias
192.

As mentioned cbove,260 the Appellant does not allege actual bias on the part of JUdge

Mumba.

Accordingly, the Appeals Chamber sees no need to consider this aspect further in the

instant case.
(b) Whether JUdge Mumba was a party to the cause or had a disqualifying interest therein
193.

With regard to the first branch of the second principle, the Appellant highlights the

similarities in the circumstances of this case and that of Pinochet. 261 However, the Pinochet case is
distinguishable from the instant case on at least two grounds.
194.

First, whereas Lord Hoffmann was at the time of the hearing of that case a Director of

Amnesty International Charity Limited, JUdge Murnba's membership of the UNCSW was not
262
Secondly, the close
contemporaneous with the period of her tenure as a JUdge in the instant case.
link between Lord Hoffmann and Amnesty International in the Pinochet case is absent here. As
Lord Browne-Wilkinson said, "[o]nly in cases where ajudge is taking an active role as trustee or
director of a charity which is closely allied to and acting with a party to the litigation should ajudge
normally be concerned either to recuse himself or disclose the position to the parties.,,263 While
JUdge Mumba may have been involved in the same organisation, there is no evidence that she was
closely allied to and acting with the Prosecution lawyer and the three authors of one of the amicus
curiae briefs in the present case.

The I ink here is tenuous, and does not compare to that existing

between Amnesty International and Lord Hoffmann in the Pinochet case.

Nor may this link be

established simply by asserting that Judge Mumba and the Prosecution lawyer and the three amici

Rule 14 also provides that a JUdge must make a solemn declaration before taking up duties. in the following terms:
'" solemnly declare that I will perform my duties and exercise my powers as a JUdge of the International
Tribunal ... honourably. faithfully. impartially and conscientiously."
260 Supra. para. 180.
259

R v. Bow Street Metropolitan Stipendiary Magistrate and others, ex parte Pinocnet Ugarte (No.2) [1999] 1 All ER
577 ("Pinochet ").
262 JUdge Mumba served on the U NCSW between 1992 and 1995.
263 Pinoctiet, p. 589.

261
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authors shared the goals of the UNCSW in general. There is, therefore, no basis for a finding in this
case of partiality based on the appearance of bias test established in the Pinochet case.
(c) Whether the circumstances of Judge Mumba's membership of the UNCSW would lead a
reasonable and informed observer to apprehend bias

195.

The Appeals Chamber, in applying the second branch of the second principle, considers it

useful to recall the well known maxim of Lord Hewart CJ that it is of "fundamental importance that
justice should not only be done, but should manifestly and undoubtedly be seen to be done."264 The
Appellant, relying on the findings in the Pinochet case, alleges that there was an appearance of bias,
because of JUdge Mumba's prior membership of the UNCSW and her alleged associations with the
265
Prosecution lawyer and the three authors of one of the amicus curiae briefs.

196.

In the view of the Appeals Chamber, there is a presumption of impartial ity which attaches to

a JUdge.

This presumption has been recognised in the jurisprudence of the International

Tribunal, 266 and has also been recognised in municipal law. For example, the Supreme Court of
South Africa in the South African Rugby Football Union case found:
The reasonableness of the apprehension [of bias] must be assessed in the I ight of the oath of office
taken by the JUdges to administerjustice without fear or favour; and their abi lity to carry out that
oath by reason of their training and experience. It must be assumed that they can disabuse their
minds of any irrelevant personal beliefs or predispositions. They must take into account the fact
that they have a duty to sit in any case in which they are not obliged to recuse themselves. 267

197.

The Appeals Chamber endorses this view, and considers that, in the absence of evidence to

the contrary, it must be assumed that the JUdges of the International Tribunal "can disabuse their
minds of any irrelevant personal beliefs or predispositions."

It is for the Appellant to adduce

sufficient evidence to satisfy the Appeals Chamber that JUdge Mumba was not impartial in his case.
There is a high threshold to reach in order to rebut the presumption of impartiality. As has been
stated, "disqualification is only made out by showing that there is a reasonable apprehension of bias
by reason of prejudqernent and this must be 'firmly established.,,,268

198.

The Appellant suggests that, during her time with the UNCSW, JUdge Mumba acted in a

personal capacity and was "personally involved" in promoting the cause of the UNCSW and the
Platform for Action. Consequently, she had a personal interest in the Appellant's case and, as this

264
265

R v. Sussex Justices ex parte McCarthy [1924] 1 KB 256 at p. 259.

Appellant's Amended Brief, p. 127.
266 See e.g., Prosecutor v. Derio Kordic et et., Case No. IT -95-14/2-PT, Decision of the Bureau, 4 May 1998, p. 2.
267 South African Rugby Football Union, para. 48.
268 Mason J, in Re JRL; Ex parte CJL (1986) CLR 343 at 352. Adopted in the subsequent Australian High Court
decision in Re Polities; Ex parte Hoyts Corporation Pty Ltd (1991) 65 ALJR 444 at 448.
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created an appearance of bias, she should have been disqualified. 269 The Prosecutor argues that
JUdge Mumba acted solely as a representative of her country and, as such, was not putting forward
her personal views, but those of her country. 270
199.

The Appeals Chamber finds that the argument of the Appellant has no basis. First, it is the

Appeals Chamber's view that JUdge Mumba acted as a representative of her country and therefore
served in an official capacity.

This is borne out by the fact that Resolution 11(II) of the UN

Economic and Social Council that established the UNCSW provides that this body shall consist of
"one representative from each of the fifteen Members of the United Nations selected by the
Council. ,,271

Representatives of the UNCSW are selected and nominated by governments. 272

Although the Appeals Chamber recognises that individuals acting as experts in many UN human
rights bodies do serve in a personal capacity, 273 the founding Resolution of the UNCSW does not
provide for its members to act in such capacity. Therefore, a member of the UNCSW is subject to
the instructions and control of the government of his or her country. When such a person speaks, he
or she speaks on behalf of his or her country. There may be circumstances which show that, in a
given case, a representative personally identified with the views of his or her government, but there
is no evidence to suggest that this was the case here. In any event, JUdge Mumba's view presented
before the UNCSW would be treated as the view of her government.
200.

Secondly, even if it were established that JUdge Mumba expressly shared the goals and

objectives of the UNCSW and the Platform for Action, in promoting and protecting the human
rights of women, that inclination, being of a general nature, is distinguishable from an inclination to
implement those goals and objectives as a Judge in a particular case. It follows that she could still
sit on a case and impartially decide upon issues affecting women.

269
270

Appellant's Amended Brief, pp. 122 and 135.
Prosecutor's Response, paras. 6.13-6.15.

Resolution adopted 21 June 1946, section 2(a).
Section 2(b) provides that "[W]ith a view to securing a balanced representation in the various fields covered by
the Commission, the Secretary-General shall consult with the governments so selected before the representatives are
finally nominated by these governments and confirmed by the Council."
273 E.g., Art. 17 of the Convention on the Elimination of Discrimination against Women (entering into force on 3
September 1981) which calls for the establishment of the Committee on the Elimination of Discrimination against
Women to monitor the above, states that the "experts shall be elected by States Parties from among their nationals and
shall serve in their personal capacity ... " Similarly, such language which expressly provides that members of
committees shall act in their personal capacity is found in Art. 43(2) of the Convention on the Rights of the Child
establishing the Committee on the Rights of the Child; Art. 8(1) of the International Convention on the Elimination of
All Forms of Racial Discrimination establishing the Committee on the Elimination of all forms of Racial
Discrimination; Art. 17(1) of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment establishing the Committee against Torture; and Art. 28(3) of the International Covenant on Civil and
POlitical Rights, establishing the Human Rights Committee.
271

272 Ibid.
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201.

Indeed, even if JUdge Mumba sought to implement the relevant objectives of the UNCSW,

those goals merely reflected the objectives of the United Nations,274 and were contemplated by the
Security Council resolutions leading to the establishment of the Tribunal.

These resolutions

condemned the systematic rape and detention of women in the former Yugoslavia and expressed a
determination "to put an end to such crimes and to take effective measures to bring to justice the
persons who are responsible for them."275 In establishing the Tribunal, the Security Council took
account "with grave concern" of the "report of the European Community investigative mission into
the treatment of Muslim women in the former Yugoslavia" and relied on the reports provided by,
inter alia, the Commission of Experts and the Special Rapporteur for the former Yugoslavia, in

deciding that the perpetrators of these crimes should be brought to justice. 276 The general question
of bringing to justice the perpetrators of these crimes was, therefore, one of the reasons that the
Security Council established the Tribunal.

202.

Consequently, the Appeals Chamber can see no reason why the fact that JUdge Mumba may

have shared these objectives should constitute a circumstance which would lead a reasonable and
informed observer to reasonably apprehend bias. The Appeals Chamber agrees with the
Prosecutor's submission that" [c]oncern for the achievement of equality for women, which is one of
the principles reflected in the United Nations Charter, cannot be taken to suggest any form of prejudgement in any future trial for rape.,,277 To endorse the view that rape as a crime is abhorrent and
that those responsible for it should be prosecuted within the constraints of the law cannot in itself
constitute grounds for disqua I ification.

203.

The Appeals Chamber recognises that JUdges have personal convictions. "Absolute

neutrality on the part of ajudicial officer can hardly if ever be achieved.,,278

In this context, the

Appeals Chamber notes that the European Commission considered that "political sympathies, at
least insofar as they are of different shades, do not in themselves imply a lack of impartiality
towards the parties before the court". 279

204.

The Appeals Chamber considers that the allegations of bias against JUdge Mumba based

Article 1(3) of the UN Charter includes as a purpose of the United Nations: "To achieve international co-operation in
solving international problems of an economic, social cultural or humanitarian character, and in promoting and
encouraging respect for human rights and for fundamental freedoms for all without distinction as to race, sex, language,
or religion ... " Article 55(c) provides that based on respect for the principle of equal rights and self-determination of
peoples, the United Nations will promote "universal respect for, and observance of, human rights and fundamental
freedoms for all without distinction as to race, sex, language or religion."
275 UN Security Counci I Resolution 827(1993) (S/RES/827 (1993». S/RES1798 (1992) directly addressed to crimes
against women in Bosnia and Herzegovina and being appalled by the "massive, organised and systematic detention and
rape of women" in Bosnia and Herzegovina, condemned it as "acts of unspeakable brutal lty."
276 S/RES/808 (1993).
277 Prosecutor's Response, para.6.23.
278 South African Rugby Football Union Case, para. 42.
274
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upon her prior membership of the UNCSW should be viewed in light of the provisions of Article

13(1) of the Statute, which provide that "[i]n the overall composition of the Chambers due account
shall be taken of the experience of the judges in criminal law, international law, including
international humanitarian law and human rights law."

205.

The Appeals Chamber does not consider that a Judge should be disqualified because of

qualifications he or she possesses which, by their very nature, play an integral role in satisfying the
eligibility requirements. JUdge Mumba's membership of the UNCSW and, in general, her previous
experience in this area would be relevant to the requirement under Article 13(1) of the Statute for
experience in international law, including human rights law. The possession of this experience is a
statutory requirement for JUdges to be elected to this Tribunal.

It would be an odd result if the

operation of an eligibility requirement were to lead to an inference of bias. Therefore, Article 13(1)
should be read to exclude from the category of matters or activities which could indicate bias,
experience in the specific areas identified. In other words, the possession of experience in any of
those areas by a Judge cannot, in the absence of the clearest contrary evidence, constitute evidence
of bias or partiality. 280

206.

The Appellant has alleged that "Judge Mumba's decision [the Judgement] in fact promoted

specific interests and goals of the Commission.,,281

He states that she advocated the position that

rape was a war crime and encouraged the vigorous prosecution of persons charged with rape as a
282
war crime.
He erroneously states that this was the first case in which either the International
Tribunal or the ICTR was offered the opportunity to reaffirm that rape is a war crime,283 and that
through this case the Trial Chamber expanded the definition of rape.

284

The Appellant alleges that

this expanded definition of rape which emerged in the Judgement reflected that which had been
adopted by the Expert Group Meeting, at which the three authors of one of the amicus curiae briefs
and the Prosecution lawyer were present,285 In his submissions, these circumstances could cause a
reasonable person to reasonably apprehend bias.

Decisions and Reports, European Commission of Human Rights, vol. 22 (1981) 147, 222.
Such a statutory requirement for experience of this general nature is by no means novel to this Tribunal. See e.q.,
Art. 36 of the Rome Statute; Art. 34 of the American Convention; Art. 39(3) of the European Convention; Art. 2 of the
Statute of the International Court of Justice.
281 Appellant's Amended Brief, p. 135.
282 lbid., p. 122.
283 Appellant's Reply, p. 47. Ct. " etetn}! Judgement, paras. 478 - 479.
284 Appellant's Amended Brief, p. 116.
279 Crociani et al. v. Italy,

280

285

Ibid.
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207.

On the other hand, the Prosecutor argues that, in terms of the definition of rape, there is no

evidence that JUdge Mumba acted under the influence of the Expert Group Meeting or that she was
even aware of it or its report.

The Prosecutor states that the three authors of one of the amicus

curiae briefs did not advance a definition of rape in their submissions (the Appellant does not
dispute this statement286), and that in any event, the Appellant took no issue with the submissions
made by the Prosecutor on the elements of rape during trial. 287

208.

The Appeals Chamber notes that there was no dispute at trial as to whether rape can, or

should, be categorised as a war crime. The Prosecutor addressed the definition of rape in both her
pre-trial brief and during the trial,288 and, as found by the Trial Chamber, these submissions went
unchallenged by the Appellant. 289 In addition, the Appellant confirmed during the oral hearing on
the appeal that there was no issue raised at trial as to whether rape could be categorised as a war
crime;290 in fact, at the same hearing, he made no oral submission on the question of recusal.291 For
these reasons, the Appeals Chamber finds that the circumstances could not lead a reasonable
observer, properly informed, to reasonably apprehend bias.

209.

Moreover, the Appeals Chamber notes that both the International Tribunal and the ICTR

have had the opportunity, prior to the Judgement, to define the crime of rape.292

210.

With regard to the issue of the reaffirmation by the International Tribunal of rape as a war

crime, the Appeals Chamber finds that the international community has long recognised rape as a
war crime. 293 In the /\elebi}i Judgement, one of the accused was convicted of torture by means of
rape, as a violation of the laws or customs of war. 294

This recognition by the international

community of rape as a war crime is also reflected in the Rome Statute where it is designated as a
war crime. 295

286 Appellant's

Amended Brief, footnote 29.
Prosecutor's Response, para. 6.30.
288 Prosecutor's pre-trial Brief, pp. 14-15; transcript of trial proceedings in Prosecutor v. Anto Furundi]e, Case No. IT95-17/1-T, p. 658 (this reference is from the unofficial, uncorrected version of the Engl ish transcript. Minor differences
may therefore exist between the pagination therein and that of the final English transcript released to the public).
289 Judgement, para. 174.
290 T. 98 (2 March 2000).
291 T. 93 (2 March 2000).
292 "elebi}! JUdgement, paras. 478 - 479; The Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-T, JUdgement,
~ara. 598.
93 "etetu}! Judgement. para. 476. The Lieber Code of 1863 considered rape by a belligerent to be punishable as a war
crime (Instructions for the Government of the United States in the Field by Order of the Secretary of War, Washington
D.C., 24 April 1863). Rape was prosecuted as a war crime under Control Council Law No. 10. Rape was also
prosecuted as a war crime before the International Mil itary Tribunal in Tokyo, with officials held criminally responsible
for war crimes including rape committed by officers under their command.
294 "etebi}! Judgement, paras. 943 and 965.
295 Article 8(2)(b)(xxii) and Article 8(2)(e)(vi) of the Rome Statute.
287
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211.

The Appeals Chamber also finds without merit the allegation that JUdge Mumba is shown to

have been biased by the fact that the JUdgement expanded the definition of rape in a manner which
reflected the definition put forward by the Expert Group Meeting. There is no evidence that JUdge
Mumba was influenced by the latter definition. On the other hand, there was jurisprudence which
led the Trial Chamber to take the direction which it took. In the case of The Prosecutor v. Jean-

Paul Akayesu before the ICTR. the Trial Chamber, while acknowledging that there was no
generally accepted definition of rape in international law and that there were also variations at the
national level,296 defined rape as "a physical invasion of a sexual nature, committed on a person
under circumstances which are coercive. ,,297 This definition was subsequently adopted in the

!\elebi}i case. 298

212.

In the instant case, there was no issue on this point at trial. 299 The Trial Chamber stated that

it sought to arrive at an "accurate definition of rape based on the criminal law principle of
specificity".300 The Appeals Chamber recognises that the Trial Chamber was entitled to interpret
the law as it stood.

213.

Finally, the Appellant alleges that the association JUdge Mumba had with the three authors

of an amicus curiae brief created an apprehension of bias. He contends that, in filing the briefs
before the Trial Chamber, the "amici actively assisted the prosecution in its effort to convict Mr.
Furundzjja by seeking to prevent the reopening of the trial after the Defence discovered that
relevant documents had been withheld by the prosecution .. "the amici advanced legal arguments
that assisted the prosecution in order to advance an agenda they shared with JUdge Mumba.,,301 The
Appellant quotes sections of the briefs to illustrate the attitude which Judge Mumba shared; those
sections, he says, reminded "the Tribunal that its ruling 'profoundly affects (a) women's equal
rights to access to justice and (b) the goal of bringing perpetrators of sexual violence in armed
conflict before the two International Criminal Tribunals,,,302

214.

The Judgement notes that the amicus curiae briefs "dealt at great length with issues
pertaining to the re-opening of the ... proceedings" and the suggested scope of the reopening. 303

They did not address the question of rape or the Appellant's personal responsibility for the rapes in

296 The Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-T, judgement, 2 Sept. 1998, para. 596.
297 Ibid.• para. 598.
2981\elebi}i JUdgement, para. 479.

judgement, para. 174.

299

300 Ibid., para. 177.
301

Appellant's Amended Brief, p. 118.

302 Ibid., p. 119.
303

judgement, para. 107.
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577
question. 304 In any event, by the time the briefs were filed on 9 and 11 November 1998, the Trial
Chamber had already decided to reopen the proceedings which commenced on 9 November
1998. 305
215.

The Appeals Chamber finds that there is no substance in the Appellant's allegations as

contained in this ground of appeal. This ground therefore fails.

The Appellant concedes that the amicus curiae briefs did not address the issue of the definition of rape (Appellant's
Amended Brief, footnote 29).
305 Judgement, para. 107.
304
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VII. FIFTH GROUND OF APPEAL
A. Submissions of the Parties

1. The Appellant
216.

The Appellant contends that the sentences of ten years' imprisonment for the commission of

acts of torture and eight years' imprisonment for aiding and abetting an outrage upon personal
dignity, in violation of the laws or customs of war, constitute "cruel and unusual punishment". 306
He submits that, in the event that the Appeals Chamber affirms either conviction, it should reduce
the sentence to a length of time consistent with the emerging penal regime of the Tribunal. 307

217.

The Appellant submits that the sentence is too harsh in light of evidence which suggests the

possibility that he could be innocent,308 and that the judgements issued by the Tribunal to date
demonstrate an emergent jurisprudence embodying several general

sentencing

principles.

According to the Appellant, the first such principle is that crimes against humanity should attract a
harsher sentence than war crimes. In support, he cites the Trial Chamber's opinion in

Prosecutor v.

Ou{ko Teat} and the Appeals Chamber's agreement with the principle in Prosecutor v. Ora'en
Erdemovi}.309 The second principle is that crimes resulting in the loss of human life are to be
punished more severely than other crimes. The Appellant argues that in the Sentencing Judgement
at trial in the Tedi} case310 ("the Teai} Sentencing Judgement"), in respect of a crime in which
Du{ko Tadi} participated, i.e., cruel and inhumane treatment leading to the death or disappearance
of the victims, he received a sentence of three years additional to that received for the same crime
when no death resulted. 311 Relying on the Teat} Sentencing Judgement, the Appellant submits that
six years is an appropriate benchmark for a violation of the laws or customs of war when the
accused is convicted of particularly cruel and terrorising treatment that did not result in the victim's
death.312

Appellant's Amended Brief, p. 139.
p. 138 and T. 93 - 94 (2 March 2000).
308 T. 94 - 95 (2 March 2000).
309 Appellant's Amended Brief, pp. 140-145 (citing Prosecutor v. Ou{ko Tedi}, Case No. IT-94-1-T, Sentencing
Judgment, 14 July 1997; Prosecutor v. Ora 'en Erdemovi}, Case No. IT-96-22-A, Joint and Separate Opinion of JUdge
McDonald and JUdge Vohrah, 7 Oct.1997, para. 20).
310 Prosecutor v. OU{ko Teat}, Case No.: IT-94-1-T, Sentencing Judgment, 14 July 1997.
311Appellant's Amended Brief, pp. 148-149.
312 lbta., p. 149 and T. 95 - 96 (2 March 2000).
306

307 Ibid.,
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218.

Referring to the "eiibi}! Judgement, the Appellant submits that the Trial Chamber in that

case also reaffirmed the principle that crimes warrant a harsher penalty where they result in loss of
human life. 313
219.

The Appellant further offers thejudgement of the Trial Chamber in the Aleksovski case as an

important precedent for the purposes of this appeal. In that case, Ziatko Aleksovski was sentenced
to two and a half years' imprisonment for outrages upon personal dignity. By contrast, in respect of
a crime of the same category, the Appellant has received eight years' imprisonment.V"
220.

Overall, the Appellant submits that, in order to ensure consistency between the sentence

imposed on him and those imposed by the Trial Chamber in the Tadi}, Erdemovi} and Aleksovski
cases, 315 his sentence should be reduced to six years' imprisonment or less.316

2. The Respondent
221.

The Respondent submits that a sentence is imposed in the exercise of a Trial Chamber's

discretion.

Therefore, the Appeals Chamber may not substitute its opinion for that of aTrial

Chamber, unless it is demonstrated that the Trial Chamber's discretion has not been validly
exercised due to error.

The Respondent contends that the Appellant in this case failed to

demonstrate an error in the exercise of the Trial Chamber's discretion in sentencing.

222.

317

The Respondent submits that every sentence imposed by aTrial Chamber must be

individualised as there are a great many factors to which the Trial Chamber may have regard in
exercising its discretion in each case.

223.

318

The Respondent disputes the contention that there is a cognisable smtenclnq regime at the

Tribunal, noting that the Appeals Chamber has only addressed the question of sentencing on one
occasion. 319 Further, each of the sentences imposed by a Trial Chamber to date, which the
Appellant contends reflect an emerging penal regime, is the subject of an appeal. The Respondent
313Appeilant'sAmended Brief, p.150.
314 Appellant's Amended Brief, p. 152.
315 The Appellant refers to the Teci} Sentencing Judgement. Prosecutor v. Afeksovski, Case No. IT-95-14/1-T,
Judgement. 25 June 1999 and Prosecutor v. Ora'en Eraemovi], Case No. IT-96-22-T, Sentencing Judgement, 5 Mar.
1998 ("the Second Erdemovi} Sentencing JUdgement"). respectively.
316 Appellant's Amended Brief, pp. 154-157.
317 Prosecutor's Response, paras. 7.6-7.7.
318 lbid., para. 7.9.
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320

submits that the Erdemovi} case

cannot serve as an appropriate guideline, as the circumstances

surrounding that case were unique. The accused in that case pleaded guilty to the charges against
him, and duress was treated as a significant mitigating factor. Therefore, the Respondent argues,

Erdemovi} is clearly distinguishable from the instant case. 321

224.

Contrary to the Appellant's submission that the Appeals Chamber be guided by the

sentences passed by the Trial Chambers to date, the Respondent submits that it would be desirable
for the Appeals Chamber to establish appropriate sentencing principles in order to achieve
consistency and even-handedness. 322

225.

The Respondent further argues that deterrence and retribution should be the primary goals of

sentencing. In the Respondent's view, deterrence has two aspects, one "suppressive" and the other
"educative".

The Respondent subm its that both of these aspects of deterrence and the aim of

retribution would be defeated were the sentences imposed by the Tribunal generally lower than
those typically imposed in national systems. 323

226.

As to the suppressive aspect, the Respondent contends that a prospective violator of

international humanitarian law would not be dissuaded by the sanctions imposed by an international
tribunal if they were lower than those imposed under national law. As to the educative aspect, the
Respondent argues that lower sentences imposed by the International Tribunal would signal that
genocide, crimes against humanity and war crimes are less serious than ordinary crimes under
national law. Finally, the imposition by the International Tribunal of sentences lower than those
prevailing in national jurisdictions would undermine the Tribunal's aim of contributing to the
restoration of peace and security in the former Yugoslavia. 324

227.

The Respondent submits that the gravity of the crime must form the starting point for any

determination of sentence. Rather than subscribing to some form of hierarchy between the offences
generally, a Trial Chamber should impose a sentence which reflects the inherent gravity of the
accused's criminal conduct.

325

The gravity of the crimes must ultimately be determined with regard

319 In fact, as of the date of this Judgement, the Appeals Chamber has addressed sentencing in two additional decisions,
and in each instance has revised the sentence imposed by the Trial Chamber. See the Tedi} Sentencing Appeals
Judgement and the Aleksovski Appeals Judgement.
320 See the Second Erdemovi} Sentencing JUdgement.
321 Prosecutor's Response, paras. 7.11-7.14 and T. 152 (2 March 2000)).
322 Prosecutor's Response, paras. 7.16-7.17 and 1. 155 (2 March 2000).
323 Prosecutor's Response, paras. 7.25-7.27 and 1. 156 (2 March 2000).
324 Prosecutor's Response, para. 7.28 and T. 159 (2 March 2000).
325 Prosecutor's Response, para. 7.33 and T. 158 (2 March 2000).
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to the particular circumstances of the case; the degree of the accused's participation should be·
considered and, generally, the closer a person is to actual participation in the crime, the more
serious the nature of his crime. 326 However, an individual who orders or plans a course of criminal
conduct will be responsible for his role in having ordered all of the crimes committed by the
perpetrators and his responsibi Iity may, therefore, be greater. 327

228.

As a general proposition, the Respondent agrees with the Appellant that a crime that results

in the death of the victim is more serious than a crime not involving the loss of human life.
However, this principle may not apply in the circumstances of every case. The Respondent r~ects
the Appellant's argument that six years' imprisonment has been established as the "appropriate
benchmark" for violations of the laws or customs of war when the accused is convicted of
particularly cruel and terrorising treatment that did not result in the death of a victim.

328

The

Respondent also highl ights other factors which are to be considered, such as the personal
circumstances of the accused, aggravating and mitigating factors, and the general practice regarding
prison sentences in the courts of the former Yugoslavia. 329

229.

The Respondent submits that the Appellant has not demonstrated that his sentence of ten

years for torture was manifestly disproportionate to the gravity of the criminal conduct in question.
The Trial Chamber found the Appellant gUilty as a co-perpetrator of the act of torture, suggesting
that the criminal conduct of the Appellant and that of Accused B were equally serious. Therefore,
the sentence imposed cannot be regarded as disproportionate.

330

The Respondent adds that the

sentence for outrages upon personal dignity reflects the Appellant's diminished role in this crime,
although the conduct underlying this count was the same as that underlying the torture count. 331 The
Prosecutor concludes that the Defence has fai led to establ ish that the Trial Chamber abused its
discretion in imposing the sentences. 33:~

230.

The Respondent further submits that, even if any weight is given to sentences imposed by

Trial Chambers in other cases, the sentences do not appear to be inconsistent.

The Respondent

highlights as an example the accused Hazim Deli}, in the /lelebi}i case, who received a sentence of
fifteen years for rape.

326
327

328
329

330

331
332

The Respondent contends that this sentence is probably the one most

Prosecutor's Response, paras. 7.34-7.35.
Ibid., para. 7.35 and T. 160 (2 March 2000).
Prosecutor' s Response. para. 7.36,
Ibid., para. 7.37.
Ibid., para. 7.42-7.45.
Ibid., para. 7.46.
Ibid., para. 7.48 and T. 162 (2 March 2000).
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analogous on its facts to the circumstances of this case.

333

Furthermore, the Respondent submits

that, although sentences imposed by Trial Chambers should not serve as a point of reference before
this Appeals Chamber, life imprisonment has been imposed in several cases before the ICTR and in
the Jelisi} case before this Tribunal a sentence of 40 years was imposed.

334

In the view of the

Respondent, the overall ten-year sentence in this case is within the appropriate range, and on that
basis the Appellant has shown no abuse of discretion by the Trial Chamber.

231.

335

Finally, the Respondent submits that the Appellant seems to suggest that an accused might

be convicted where doubts about his innocence still exist, and that in such cases, doubts should
function as a mitigating factor in sentencing. 336

3. Appellant in Reply
232.

The Appellant r~ects the Respondent's arguments that his sentence is not inconsistent with

the Tribunal's practice. He reiterates his oQjections to the emphasis placed by the Respondent on
his interrogation of Witness A while she was being sexually assaulted, a scenario which he says is
not supported by the evidence. 337

233.

The Appellant reiterates his position as submitted in the Appellant's Amended Brief, that

the sentence imposed by the Trial Chamber is entirely inconsistent with those imposed at trial in the

Tadi},338 Erdemovi} 339 and Aleksovski340 cases. He asserts that the Respondent made no attempt to
reconcile the Tadi} and Aleksovski sentencing decisions with that of Furund'jja, and that such a
reconciliation would, in any event, not have been possible. 341
234.

As regards the Erdemovi} case, the Appellant submits that in the First Erdemovi}

Sentencing Judgement, the accused was sentenced to ten years' imprisonment for the commission
of more than seventy murders, absent mitigating circumstances, but that, in the Second Erdemovi}

Prosecutor's Response paras. 7.49-7.52 (citing Aelebi}i Judgement, paras. 1285-1286) and T. 154 (2 March 2000).
T. 163 (2 March 2000).
335 T. 163-164 (2 March 2000).
333
334

336

Ibid.

Appellant's Reply, pp. 51-52.
338 Tadi} Sentencing Judgement and Prosecutor v. OU{ko Tadi}, Case No. IT -94-1-Tbis-R117, Sentencing Judgement,
11 Nov. 1999.
339 Prosecutor v. Ora 'en Erdemovi}, Case No. IT-96-22-T, Sentencing Judgement, 29 Nov. 1996, ("the First Erdemovi)
Sentencing Judgement "), and the Second Erdemovi} Sentencing Judgement.
340 Prosecutor v. Ziatko Aleksovski, Case No. IT-95-14/1-T, Judgement, 25 June 1999.
341 Appellant's Reply, p. 52.
337
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Sentencing Judgement, the accused received only a five-ye
ar sentence on accoun t of duress and a
plea-bargaining agreement reached with the Prosecutor. 342

B. Discussion
235.

The relevan t provisi ons concer ning sentencing procedure before
the Tribun al are Article s 23
and 24 of the Statute and Rule 101 of the Rules.
Article 23 - Judgement
1.

The Trial Chambers shall pronounce judgem ents and impose
sentences and penalties on
persons convicte d of serious violation s of internati onal humanit
arian law.

2.

Thejudg ement shall be rendered by a majority of the jUdges
of the Trial Chamber, and
shall be delivere d by the Trial Chambe r in public. It shall
be accomp anied by a reasoned
opinion in writing, to which separate or dissenti ng opinions
may be appended.
Article 24 - Penalties

1.

The penalty imposed by the Trial Chambe r shall be limited
to imprison ment.
In
determi ning the terms of imprison ment, the Trial Chambe
rs shall have recourse to the
general practice regardin g prison sentences in the courts of the
former Yugosla Via.

2.

In imposin g the sentences, the Trial Chambers should take into
account such factors as the
gravity of the offence and the individu al circums tances of the
convicte d person.

3.

I n addition to imprison ment, the Trial Chambers may order the return of
any property and
proceeds acquired by crimina l conduct, includin g by means
of duress, to their rightful
owners.
Rule 101 - Penalties

342

(A)

A convicte d person may be sentenced to imprison ment for
a term up to and includin g the
remaind er of the convicte d person's life.

(B)

In determi ning the sentence, the Trial Chamber shall take
into account the factors
mention ed in Article 24, paragraph 2, of the Statute, as well
as such factors as:
(i)

any aggrava ting circumstances;

(ii)

any mitigati ng circumstances includin g the substantial
coopera tion with the
Prosecu tor by the convicte d person before or after convicti on;

(i i i)

the general practice regardin g prison sentences in the
courts of the former
YugoslaVia;

(iv)

the extent to which any penalty imposed by a court of any
State on the convicte d
person for the same act has already been served, as referred
to in Article 10,
paragraph 3, of the Statute.

I bid.
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(C)
The Trial Chamber shall indicate whether multiple sentences shall be served consecutively
or concurrently.

(0)
Credit shall be given to the convicted person for the period. if any. during which the
convicted person was detained in custody pending surrender to the Tribunal or pending trial or
appeal.

236.

Before addressing individual arguments concerning sentencing, it is worth examining the

Appellant's overall contention on this ground. He submits that, in the event that the Appeals
Chamber affirms either of the convictions at trial, the sentence relating to the upheld conviction
should be reduced to a length of time consistent with the emerging penal regime of the Tribunal. 343
This submission implies that an "emerqing penal regime" exists and is identifiable. Although the
fundamental function of the Appeals Ct,amber is to determine whether the sentence imposed by the
Trial Chamber is appropriate in terms of the Statute and the Rules, it may, nonetheless, be helpful to
consider first whether there is, as contended by the Appellant, an emerging penal regime in the
Tribunal.

237.

The Appeals Chamber notes that the practice of the Tribunal with regard to sentencing is

still in its early stages. Several sentences have been handed down by different Trial Chambers but
these are now suQject to appeal. Only three final sentencing judgements have been delivered: one
by a Trial Chamber established for sentencing purposes following a successful appeal by the
accused in Erdemovic,344 and the others by the Appeals Chamber in Tadic 345 and Aleksovski,346 each
of which has resulted in a revision of the sentence imposed by the original Trial Chamber. It is thus
premature to speak of an emerging "penal regime",347 and the coherence in sentencing practice that
this denotes. It is true that certain issues relating to sentencing have now been dealt with in some
depth; however, sti II others have not yet been addressed. The Chamber finds that, at this stage, it is
not possible to identify an established "penal regime".

Instead, due regard must be given to the

relevant provisions in the Statute and the Rules which govern sentencing, as well as the relevant
jurisprudence of this Tribunal and the leTR, and of course to the circumstances of each case.

238.

The Prosecutor submits that, whi Ie there is no existing penal regime, it would be appropriate

for the Appeals Chamber to set out sentencing guidelines which should be applied, based on the
functions and purposes of sentencing in the legal system of the Tribunal. 348 Without questioning
the possible utility of such guidelines, the Chamber considers it inappropriate to establish a
Appellant's Amended Brief. p. 139.
Second Erdemovi} Sentencing Judgement.
345 Tadi} Sentencing Appeals Judgement.
346 Aleksovski Appeals Judgement.
347 Even including a decision from the ICTR Appeals Chamber (Omar Serushago v. The Prosecutor. Case No. ICTR98-39-A, Reasons for JUdgment. 6 Apr. 2000. which affirmed the sentence imposed by a Trial Chamber). the number of
final sentencing decisions from two Tribunals is limited to four.
348 Prosecutor's Response. para. 7.17.
343
344
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definitive list of sentencing guidelines for future reference, when only certain matters relating to
sentencing are at issue before it now.

Thus, the Appeals Chamber will limit itself to the issues

directly raised by this appeal.
239.

One other preliminary matter merits consideration - the standard of review to be applied in

an appeal against sentence. The Prosecutor submits that the Appeals Chamber should not substitute
its opinion for that of a Trial Chamber unless it is demonstrated that the latter's discretion was not
validly exercised.

349

The Appeals Chamber's finding in the Tadic Sentencing Appeals Judgement

supports this view:
Insofar as the Appellant argues that t.he sentence of 20 years was unfair because it was longer than
the facts underlying the charges required, the Appeals Chamber can find no error in the exercise of
the Trial Chamber's discretion in this regard. The sentence of 20 years is within the discretionary
framework provided to the Trial Chambers by the Statute and the Appeals Chamber will not,
50
therefore, quash the sentence and substitute its own sentence instead.3

The test of a discernible error in respect of the exercise of the Trial Chamber's discretion set out in
paragraph 22 of the samejudgement has been followed in the Aleksovski Appeals Judgement. 351
1. Crimes against humanity attract harsher penalties than war crimes
240.

In the Appellant's Amended Brief, the argument was advanced that a principle has emerged

in the practice of the Tribunal that an act classified as a crime against humanity should be punished
more severely than an act classified as a war crime. 352
241.

In support of this submission, tile Appellant relies on, inter alia, certain decisions of this

Tribunal. 353

In particular, he draws attention to the Judgement of the Appeals Chamber in the

Erdemovic case in which the mqiority of the Appeals Chamber found that crimes against humanity

should attract a harsher penalty than war crimes. 354
242.

This Chamber notes that, when the Appellant's Amended Brief was filed on 14 September

1999, the Judgement of the Appeals Chamber in the Tadic Sentencing Appeals Judgement was yet
to be delivered.

355

In this latter case, the Chamber considered the case law now relied upon by the

Prosecutor's Response, para. 7.6 and T. 149 (2 March 2000).
Tad;] Sentencing Appeals Judgement, para. ;~O (emphasis added). See also Omar Serushago v. The Prosecutor, Case
No. ICTR-98-39-A, Reasons for Judgement, 6 April 2000, para. 32.
351 Aleksovski Appeals Judgement, para. 187.
352 Appellant's Amended Brief, pp. 140-145.
353 Notably the Tadic Sentencing Judgement an(j the Joint Separate Opinion of JUdge McDonald and JUdge Vohrah in
Prosecutor v. Oraten Erdemovic, Case No. IT-9G-22-A, Judgement, 7 Oct. 1997.
354 Joint Separate Opinion of JUdge McDonald and JUdge Vohrah in Prosecutor v. Oraten Erdemovic, Case No. IT-9622-A, Judgement, 7 Oct. 1997, para. 20.
355 Although the Tad;} Sentencing Appeal Judgement was pronounced prior to the oral hearings in this case, counsel for
the Appellant did not change this Iine of argument.
349

350
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"

Appellant, but reached a conclusion, by majority, contrary to that which the Appellant now
advocates:
[7]here is in law no distinction between the seriousness of a crime against humanity and that of a
war crime. The Appeals Chamber finds no basis for such a distinction in the Statute or the Rules
of the International Tribunal construed in accordance with customary international law; the
authorized penalties are also the same, the level in any particular case being fixed by reference to
356
the circumstances of the case.

243.

This Chamber notes that the same arguments now advanced by the Appellant were

considered and r~ected by the Appeals Chamber in the Tadic Sentencing Appeals Judgement. The
question arises whether this Chamber should follow the ratio decidendi on this issue set out in that
Judgement. In the recent Aleksovski Appeals Judgement the Appeals Chamber held that:
[w]here, in a case before it, the Appeals Chamber is faced with previous decisions that are
conflicting, it is obi iged to determine which decision it wi II follow, or whether to depart from both
357
decisions for cogent reasons in the interests ofjustice.

The Appeals Chamber will follow its decision in the Tadic Sentencing Appeals JUdgement on the
question of relative gravity as between crimes against humanity and war crimes.
2. Crimes resulting in loss of life are to be punished more severely than other crimes
244.

The Appellant submits, and the Prosecutor agrees in principle, that crimes which result in

the loss of human life should be punished more severely. 358
245.

The Appellant submits that certclinjudgements of the Tribunal may serve as benchmarks for

sentences to be handed down in relation to specific crimes. In particular, it is submitted that the
jUdgements of the Trial Chambers in the Tadic 359 and Erdemovij360 cases establish the maximum
sentence for war crimes as nine years' imprisonment in cases in which the violation led to the death
of the victim. 361 In the Tadic case, a person convicted of crimes against humanity was consistently
sentenced to an additional three years in cases that resulted in the death or disappearance of victims.

356 Tadi} Sentencing Appeals Judgement, para. 69 (emphasis added). Further argument in support of this view was set
out in the Separate Opinion of Judge Shahabuddeen in that samejudgement. See also Prosecutor v. Dusko Tadic, Case
No. IT-94-1- Tbis-R117, Sentencing Judgement, 11 Nov. 1999, Separate Opinion of JUdge Robinson, in which JUdge
Robinson expressed the view that there is no tlasis for "the conclusion that, as a matter of principle, crimes against
humanity are more serious violations of international humanitarian law than war crimes" (ibid., p.10) and Prosecutor v.
Draten Erdemovic, Case No. IT-96-22-A, Judgement, 7 Oct. 1997, Separate and Dissenting Opinion of JUdge Li, in
which JUdge Li stated "that the gravity of a criminal act, and consequently the seriousness of its punishment, are
determined by the intrinsic nature of the act itsl~lf and not by its classification under one category or another". Ibid.,
~ara. 19.
57 Aleksovski Appeals Judgement, para. 111. See also Laurent Semanza v. The Prosecutor, Case No. ICTR-97-20-A.
Decision, 31 May 2000, para. 92.
358 See Appellant's Amended Brief. p. 145 -155, and Prosecutor's Response, para. 7.36.
359 Tadi} Sentencing JUdgement.
360 Second Erdemovi} Sentencing JUdgement.
361 Appellant's Amended Brief, p. 154.
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From this the Appellant deduces that violations which do not result in death should receive a
sentence three years less than for those from which death results.

In view of the above, the

Appellant submits that an appropriate benchmark sentence for a violation of the laws or customs of
war that does not result in the death of the victim is six years.

246.

The reasoning behind this proposed benchmark of six years depends in part on the view that

crimes resulting in loss of life are to be punished more severely than those not leading to the loss of
life. The Appeals Chamber considers ttl is approach to be too rigid and mechanistic.

247.

Since the Tadi} Sentencing Appeals Judgement, the position of the Appeals Chamber has

been that there is no distinction in law between crimes against humanity and war crimes that would
require, in respect of the same acts, that the former be sentenced more harshly than the latter.

It

follows that the length of sentences imposed for crimes against humanity does not necessarily limit
the length of sentences imposed for war crimes.

248.

The argument implicitly advanced by the Appellant in support of a six-year benchmark

sentence is that all war crimes should attract similar sentences. The reasoning may be summarised
as follows: because war crimes not resulting in death received sentences of six years in Tadic, it
stands to reason that war crimes not resulting in death in this case should receive the same or a
similar sentence. The Appeals Chamber does not agree with this logic, or with the imposition of a
restriction on sentencing which does not have any basis in the Statute or the Rules.

249.

In deciding to impose different sentences for the same type of crime, a Trial Chamber may

consider such factors as the circumstances in which the offence was committed and its seriousness.
While acts of cruelty that fall within the meaning of Article 3 of the Statute will, by definition, be
serious, some wi II be more serious than others. The Prosecutor subm its that sentences must be
individualised according to the circumstances and gravity of the particular offence. The Appeals
Chamber agrees with the statement of the Prosecutor that "the sentence imposed must reflect the
inherent graVity of the accused's criminal conduct",362 which conforms to the statement of the Trial
Chamber in the Kupreskic Judgement:
The sentences to be imposed must reflect the inherent gravity of the criminal conduct of the
accused. The determination of the graVity of the crime requires a consideration of the particular
circumstances of the case, as well as tile form and degree of the participation of the accused in the
crime. 363

362 Prosecutor's Response, para. 7.32.
363

Kupreskic Judgement, para. 852.
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This statement has been endorsed by the Appeals Chamber in the Aleksovski Appeals JUdgement,364
and there is no reason for this Chamber to depart from it.

250.

The sentencing provisions in tlhe Statute and the Rules provide Trial Chambers with the

discretion to take into account the circumstances of each crime in assessing the sentence to be
given.

A previous decision on sentence may indeed provide guidance if it relates to the same

offence and was committed in substantially similar circumstances; otherwise, a Trial Chamber is
limited only by the provisions of the Statute and the Rules.

It may impose a sentence of
imprisonment for a term up to and including the remainder of the convicted person's Iife. 365 As a
result, an individual convicted of a war crime could be sentenced to imprisonment for a term up to
and including the remainder of his life, depending on the circumstances.

251.

The Appellant's submission regarding the appropriate length of benchmark sentences is

contradicted by recent Appeals Chamber practice. In the Tadic Sentencing Appeals Judgement, the
Appeals Chamber pronounced sentences of twenty years for wilful killings under Article 2 of the
Statute and for murders under Article 3 of the Statute,366 both of which surpass the nine-year
benchmark which the Appellant argues is appropriate for war crimes resulting in death.

252.

The Appellant further relies upon thejudgement of the Trial Chamber in the Aleksovski case

in order to establish a benchmark for sentencing. In that case, the convicted person was sentenced
to two and a half years in prison for outrages upon personal dignity.

However, in the recent

AleksDvski Appeals Judgement, the Appeals Chamber found that there was a discernible error on the

part of the Trial Chamber in the exercise of its discretion, namely:
giving insufficient weight to the gravity of the conduct of the Appellant and failing to treat his
position as commander as an aggravating feature in relation to his responsibility under Article 7(1)
of the Statute.367

The Appeals Chamber went on to sentence Ziatko Aleksovski to seven years, stating that, had it not
been for an element of double jeopardy involved in the process, "the sentence would have been
considerably longer." 368

3. Additional arguments
253.

The Appellant submits that "there are substantive issues that hang over the case" that
suggest innocence is a possibility and that this should be considered in sentencing. 369 The Appeals
Appeals Judgement, para. 182.
Article 24 of the Statute and Rule 101 (A) of the Rules.
Noted by the Prosecutor at T. 154 (2 March 2000).
Aleksovski Appeals Judgement, para. 187.
Ibid., para. 190.

364 Aleksovski
365
366
367
368
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Chamber r~ects this argument. Guilt or innocence is a question to be determined prior to
sentencing. In the event that an accused is convicted, or an Appellant's conviction is affirmed, his
guilt has been proved beyond reasonalble doubt. Thus a possibility of innocence can never be a
factor in sentencing.
254.

369

Accordingly, this ground of appeal must fail.

T. 95 (2 March 2000).
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VIII. DISPOSITION

51ft

For the foregoing reasons, THE APPEALS CHAMBER, UNANIMOUSLY, r~ects each ground
of appeal, dismisses the appeal, and affirms the convictions and sentences.

Done in both English and French, the English text being authoritative.

Mohamed Shahabuddeen
Presiding

Lal Chand Vohrah

Patrick Lipton Robinson

Rafael Nieto-Navia

Fausto Pocar

Dated this twenty-first day of July 2000
At The Hague,
The Netherlands.

JUdge Shahabuddeen, JUdge Vohrah and JUdge Robinson append declarations to this Judgement.

[SEAL OF THE TRIBUNAL]
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IX. DECLARATION OF JUDGE SHAHABUDDEEN
255. I agree with the judgment of the Appeals Chamber. This declaration
offers some comments on the basis of the principle of judicial impartiality, which
is considered in the judgment, and on the way in which the principle works.

*
256.

As to the basis of the principle of impartiality, article 13, paragraph 1, of

the Statute of the Tribunal expressly provides that the 'Judges shall be persons of
... impartiality... ". That being so, as thejudgment points out, it is not necessary to
look further into the foundation of the requirement in international

law.

However, if it were necessary to do so, it would be my respectful opinion that the
Statute is, on this point, appealing to a general principle of law.

Recourse to

general principles of law has to be had with care; it has not been frequent in the
practice of the International Court of Justice. Nevertheless, there is weight in the
view that, at any rate in the case of international judicial proceedings, the
principle of impartiality rests on a general principle of law,l and not on customary
international law. This is consistent with Waldock's observation that the "main
spheres in which these [general] principles [of law] have been held to apply have
been either the general principles of legal liability and of reparation for breaches
of international obligations or the administration ofjustice" 2 The matter being
one of fundamental importance to the administration ofjustice, there is no reason
to suppose that that remark is inapplicable to criminal proceedings.
257.

The real problem in this case is to discover a standard by which that

general principle of law may be applied in particular circumstances.
standard a norm of customary international law?

Is the

No doubt, a new rule of

1 See Oppenheim's International Law, 9th end., Vol. I. Part 1 (Essex, 1992), p. 37, footnote 5; Bin
Cheng, General Principles of Law as Applied by International Courts and Tribunals (Cambridge,
1987), chapter 13; and Sir Gerald Fitzmaurice, The Law and Procedure of the International Court of
Justice, Vol. II (Cambridge, 1986), pp. 627 ff. and pp. 676 ff. As to whetherthe principle appl ies in
nonjudicial matters in international law, see, inter alia, Article 3, paragraph 2, of the Treaty of
Lausanne (Frontier between Turkey and Iraq), (7925), P.C.IJ, Series B, No. 72, p. 32; Voting
Procedure on Questions Relating to Reports and Petitions concerning the Territory of South-West
Africa, I.CJ Reports 7955, pp. 99-100, separate opinion of JUdge Lauterpacht; Sir Hersch Lauterpacht,
The Development of International Law by the International Court (London, 1958), pp. 158-161; Georg
Schwarzenberger, International Law as Applied by International Courts and Tribunals, Vol. III
(London, 1976), pp. 64-71, and, by him on the same sUQject, in Anglo-American Law Review, 1972,
Vol. I, No.4, pp. 482-498.
2 H. Waldock, "General Course on PUblic International Law", 106 Hague Recuei/58 (1962-11).
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customary international law may override a general principle,3 or add to it, or
subtract from it, or otherwise qualify it. But, if the question is whether there has
emerged in customary international law a norm setting a standard for the
operation of the general principle of law concerning impartiality, it would be
necessary to examine the evolution of customary international law on the point,
and that inquiry would of course have to be done in accordance with the
principles regulating that evolution. It is settled that uniformity of acceptance or
observance 4 is not required for proof of the emergence of a new norm of
customary international law, generality being enough. Yet, given the divergent
position 5 adopted in a mC!ior law area such as that of England and Wales (and
possibly in other countries), there could be doubt as to whether it is correct to say
that a new norm of customary international law has crystallised as regards the
standard by which an application of the principle of impartiality should be made.
258.

But I do not bel ieve that it is necessary to consider whether there has

emerged a customary norm as to the standard by which a determination is to be
made as to whether the principle of impartiality has been breached in particular
circumstances. The duty of the Appeals Chamber is the same as that of any court
charged with responsibility for implementing a principle.

That duty is to

interpret, and to apply the principle as interpreted, to the circumstances of the
particular case. In discharging that duty, the Appeals Chamber may see value in
consulting the experience of other judicial bodies with a view to enlightening
itself as to how the principle is to be applied in the particular circumstances
before it.

However, in doing that, it does not have to undertake a comparative

review designed to show whether a new customary norm has come into being on
the basis of general concordance of state practice.
259.

In effect, the principle of impartiality itself atthorises the Tribunal to

interpret it and to apply it as interpreted to any set of circumstances.
customary norm does not have to be found.

A new

In this respect, I would suggest a

distinction between the emergence of a new customary norm prescribing how an
existing principle is to be applied to particular circumstances before a court and a
See Shabtai Rosenne, The Law ana' Practice of the International Court, 1920-1996, Vol. III (The
Hague. 1997). p. 1606.
4 The phenomenon of the "persistent objector" need not be considered.
5 See Reg. v. Gough [1993] A.C. 646, HL.
3
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judicial interpretation of an existing principle as to how it is to apply to those
circumstances. In the first case, what is applied is not the original principle, but
the original principle as modifiecl or qualified by the new customary norm; in the
second case, what is applied is the original principle as explained by the
interpretation. The distinction may be criticised as semantic; I do not think it is.

260.

The second case (in which a principle is interpreted) seems consonant

with the nature of a general principle of law.

The part of international law to

which such a principle belongs "does not consist ... in specific rules formulated
for practical purposes, but in general propositions underlying the various rules of
law which express the essential qualities of juridical truth itself, in short Law".6
Such principles "are not so much generalisations reached by application of
comparative law ... as particularizations of a common underlying sense of what is
just in the circumstances". 7 They "are, in substance, an expression of what has
been described as socially realisable morality".8

261.

An influential consideration I ies in the nature of international law itself.

As was once submitted by Paul Reuter, international law is "necessairement
simple et un peu rustique". 9 The observation recalls Hall's famous footnote that
"there is no place for the refinements of the courts in the rough jurisprudence of
nations".10 I take that to mean not that refinements may not be necessary, but that
they

are

not

to

Bin Cheng, op. cit., p. 24.
Rosenne, op. cit., p.1605.
8 Sir Hersch Lauterpacht, op. cit., p. 172.
9 1959 I.C.J. Pleadings, Temple ofPreah Vihear, Vol. II. p. 85.
10 W.E.Hall, A Treatise on International Law, 8th edn. (Oxford, 1924), p.395, footnote 2.

6

7
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be found ready-made.

The system must work with the equipment that it has:

needed refinements must be added by prudent interpretation of basic principles.
This has to be kept in mind in considering the operation of a general principle.
Because such a principle is broad, the necessity for interpreting it whenever it is
applied is inescapable. But the function of interpretation is Iimited; if it exceeds
the proper needs of the case, the spectre of an imperial judiciary arises. On the
international plane, that is even more unacceptable than it is on the national.
262.

As mentioned above, the search for the correct interpretation of a general

principle may involve consultation of the experience of other jurists faced with a
similar problem, the

o~ect

being the scientific one of learning from their

responses to an equivalent situation. The consultation is not made for the purpose
of determining whether a new norm of customary international law has emerged;
if this were the object, there would be the ponderous necessity of executing a
more systematic survey.
263.
results

Further, and perhaps more importantly, there could be a difference in
flowing

from

the

employment

of different

methods

of

search.

Conceivably, the question whether there has emerged a new norm of customary
international law setting a standard as to how a general principle is to be applied
could draw the answer that no such customary norm has emerged, with the result
that (on the assumption that the emergence of such a norm is necessary) the
general principle could not be applied.

Indeed, if that approach were taken to

other general principles (such as that, for example, relating to good faith), it
might be found that, for similar reasons, they were largely inoperable - in which
case, there would be little value in speaking of a general principle as something
which could by itself produce a concrete result. A more satisfactory position is
that the court is under an obligation to apply a general principle in any event, it
being however useful for it to see if judicial experience elsewhere assists it in
deciding how the principle is to be interpreted in relation to the particular
circumstances before it.
264.

In sum, courts of law oftE!n undertake the task of interpreting a principle in

the light of judicial experience elsewhere before applying the principle to the
particular problem calling for solution. A court may (as has happened) select an
interpretation even if it is at variance with that in some legal systems. So maya
83
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Chamber of the Tribunal. Naturally, in doing so, it would be good sense for it to
give weight to views more generally favoured. But numbers do not always add
up to wisdom; and so, like a municipal court, a Chamber of the Tribunal could
strike out in a new direction. Why does it have this freedom? Because it is only
consulting the experience of others, and not limited by a standard set by a norm
of customary international law.

*
265.

As to the way in which the principle of impartiality works, the Appeals

Chamber correctly notes that the principle prohibits not only actual bias but also
an appearance of bias. If (difficult as this may be) actual bias is proved, that is of
course an end to the case. But what is the position where the allegation is that,
although sUQjectively there was no bias, objectively there was an appearance of
it? How is such an allegation to be evaluated?

266.

The problem is alleviated! to the extent that it is settled that an appearance

of bias exists where thejudge is party to the cause, or where he has a proprietary
or financial interest in it, or a non-pecuniary interest in its outcome of the kind
explained in

Pinochet (No.2)."

Possibly, although these circumstances may be

so, thejudge could subjectively be still free of bias. But that is not the point; it is
the oQjective appearance of the thing which matters. And it is accepted that, if
any of those things is proved, that is conclusive of there being an inadmissible
appearance of bias.

The judge stands disqual ified without the need for further

inquiry; proof of the reaction of others is not required. But what where none of
those matters can be proved? Other circumstances may suggest an appearance of
bias. By what standard are such circumstances to be assessed?

267.

The standard has to be effective for the purpose of giving meaning to the

principle which it seeks to apply. So, the principle may be recalled. It has been
variously put.

In Louis Renault's memorable aphorism, "line suffit pas que la

justice soitjuste, encore faut-i1 qu'elle Ie paraisse".12

11
12

With little change, the

[1999] 1 All ER 577, HL at pp. 586-589 of the speech of Lord Browne-Wilkinson.
See La Juridiction internationale permanente, Colloque de Lyon (Paris, 1987), p. 6.
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remark was later repeated by President Jules Basdevant 13 stating, "II ne suffit pas
que la justice soit juste, il faut encore qu'elle Ie paraisse".

The phrase

corresponds to, and, in Renault's formulation, ante-dates, Lord Hewart's oft-cited
dictum that it "is not merely of some importance but is of fundamental
importance that justice should not only be done, but should manifestly and
undoubtedly be seen to be done".14
268.

However, as it has been rightly said, the continued citation of Lord

Hewart's statement "in cases to which it is not applicable may lead to the
erroneous impression that it is more important that justice should appear to be
done than that it should in fact be done".15 The suspicions of an overly sensitive
and uninformed observer are not determinative. On the other hand, it would not
be correct to ti It to the other extreme and say that the principle is breached only if,
from the point of view of the court considering the matter, there is a real danger
of bias.

The litmus test of what is acceptable and what is not is the need to

maintain public confidence in the integrity of the system under which justice is
administered.

Public confidence need not be disturbed by the reactions of the

hypersensitive and the uninformed, but there are cases in which it can be shaken
by an appearance of bias even though, from the point of view of a court
considering the matter, it may not be thought that there was a real danger of that
disposition.
269.

What is the test to be used in locating the point at which public confidence

in the administration of justice would be shaken? The test, as indicated by the
general tendency of the jurisprudence, is to ask whether a fair-minded and
informed member of the public: would reasonably apprehend bias in all the
circumstances of the case. To that question, the evidence in this matter returns a
negative answer.

Done in both English and French, the English text being authoritative.
President Jules Basdevant. Discours prononce pour fe cinquantieme anniversaire de fa premiere
conference de fa paix, La Haye. 1949.
14 R. v. Sussex JJ., ex parte McCarthy [1924] 1 K.B. 256. at p. 259.
13
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Mohamed Shahabuddeen

Dated this twenty-first day of July 2000
At The Hague
The Netherlands

[SEAL OF THE TRIBUNAL]

15

R. v. Camborne J)., ex parte Pearce [1955] 1 Q.B. 41. at p. 52.
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IX. X.

DECL ARA TION OF JUDGE LAL CHA ND VOH RAH

~q 7 .

THE RELA TIVE SERIO USNES S OF
CRIME S AGAIN ST HUMA NITY vis-A -vIS WAR CRIME
S

1. I am in full agreement with the findings of the Judgement and
its disposition except for the
determination made in paragraph 243.' As much as I apprec
iate the cold logic of the Tadic
Sentencing Appeals Judgement drawin g no distinc tion betwee
n crimes against human ity and war
crimes,2 I have the follow ing observations to make.

2. When I sat as a member of the Appeals Chamber in the Erdem ovic
case, I was part of the
majori ty that agreed with the origina l Sentencing Judgement in
Tadic. 3 Erdem ovic, in extending the
view expressed in Tadic, held that all things being equal, crimes
against human ity are intrins ically
more serious than war crimes, and this distinction should ordina
rily be reflected in the sentencing. 4
I still subscribe to that view despite recent jurisprudence, includi
ng that advanced in the present
Judgement. that stipulates an opposing view. Hence this Declar
ation to reinforce and develop my
previous position on this issue.

3. In the post World War II trial at Nuremberg, there was
no apparent distinc tion between the
seriousness of a war crime and a crime against humanity in
the Judgement of the International
Militar y Tribunal, largely because these two crimes were conside
red jointly , not separately, in the
Judgement. However, there was sometlling of a distinc tion betwee
n crimes against peace - which
was referred to as "the supreme crime" - and the other crimes
within the jurisdi ction of the
Tribunal. The IMT Judgement stated: "The charges in the Indictm
ent that the defendants planned
and waged aggressive wars are charges of the utmost gravity.
War is essentially an evil thing. Its
consequences are not confined to the bell igerent States alone,
but affect the whole world. To initiate
a war of aggression, therefore, is not only an international crime;
it is the supreme interna tional
1 Furundzija Judgement, para. 243, stating "The
Appeals Chambe r will follow its decision in the Tadic Sentenc
ing
Appeals Judgment on the question of relative gravity as between
crimes against humani ty and war crimes."
2 Prosecutor v. Dusko Tadic, Judgem ent in Senltenc
ing Appeals, Case No. IT-94-1 -A and IT -94-1-Abis, App. Ch.,
26
January 2000, at para. 69.
3 Prosecutor v. Dusko Tadic, Sentenc ing Jud9me
nt, Case No. IT-94-1 -T, T. Ch. II, 14 July 1997, para.
73 ("A
prohibit ed act committ ed as part of a crime against humani ty
... is, all else being equal, a more serious offence than an
ordinary war crime. This follows from the requirem ent that
crimes against humani ty be committ ed on a widespread or
systematic scale, the quantity of the crimes having a qualitat
ive impact on the nature of the offence which is seen as a
crime against more thanjus t the victims themselves but against
humani ty as a whole." )
4 See Prosecutor v. Drazen Erdemovic, Judgem
ent, Joint Separate Opinion of JUdge McDona ld and JUdge Vohrah,
Case
No. IT-96-22 -A. App. Ch., 7 October 1997, para. 20 ("[A]II
things being equal, a punisha ble offence, if charged and
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crime differing only from other war crimes in that it contains within itself the accumulated evil ot

the whole."s Although all things were not equal, and some persons found guilty by the Tribunal
played a greater role in perpetrating or responsibil ity for crimes than others and the sentences
appropriately reflected this role, as a general rule, most persons convicted by the IMT of crimes
against peace were sentenced to death Iby hanging or life imprisonment, and thus attracted a harsher
sentence than those convicted solely of war crimes and crimes against humanity.6

4. As noted by JUdge Cassese, "one cannot say that a certain class of international crimes
encompasses facts that are more serious than those prohibited under a different criminal provision.

In abstracto all international crimes are serious offences and no hierarchy of gravity maya priori be
established between them."7 However, he goes on to emphasize that it is an entirely different matter
when all things are equal, as the issue then becomes "whether the very same fact imputed to an
accused, if characterised as a war crime, may be regarded as more or less serious than if it is instead
defined as a crime against humanity."8

5. While all crimes cannot be placed on a continuum of seriousness or within a hierarchy of gravity,
there are certain crimes that will always be regarded as the worst crimes it is possible to commit,
and these include genocide and crimes against humanity. These crimes are considered the "crime of
crimes"g primarily because they are committed against a group as such or are committed generally
against a large number of people, and often committed on discriminatory grounds.

Indeed, if the

majority's view that war crimes and crimes against humanity are prima facie indistinguishable as to
inherent gravity, that principle would seemingly apply to there also being no hierarchical difference
between war crimes and crimes against peace or between war crimes and genocide.

I find this

proven as a crime against humanity. is more serious and should ordinarily entail a heavier penalty than if it were
proceeded upon on the basis that it were a war crime." [emphasis in original]).
5 1 Trial of the Major War Criminals before the International Military Tribunal. Nurenberg, 14 November 1945 - 1
October 1946, Judgement (1947) at p.186 [emphasis added] .
6 More precisely, of the 19 persons found gui Ity by the IMT, twelve were sentenced to death. Of these twelve, seven
were convicted of Counts I and II for Common Plan or Conspiracy to commit a crime against peace (Count 1) or
Crimes against Peace (Count II); thus only five received a death sentence when convicted solely for War Crimes (Count
III) and/or Cri mes against Humanity (Count I V). Of the twelve persons convicted of Counts I or II. seven were given a
death sentence, three were sentenced to life imprisonment, and two received a term of 10 years' or 15 years'
imprisonment; of the 12 persons convicted of crimes including Count II. seven received sentences of death, three
received Iife sentences, and two received a term of years (thus, there is no major discrepancy between sentencing on
Counts I and II. although only 8 were convicted of both).
7 Prosecutor v. DuSko Tadic, Judgement in Sentl~ncing Appeals, Separate Opinion of JUdge Cassese, Case No. IT-94-1A and IT -94-1-Abis, App. Ch., 26 January 2000. para. 7.
8 Ibid. at para. 10 [emphasis in original].
9 See discussion in Prosecutor v. Jean Kambanda, Judgement and Sentence, Case No. ICTR-97-23-S, T.Ch. I, 4
September 1998, at paras. 10-33, and as highl ighted in this DeClaration, infra. Also note that in the debates on Security
Council Resolution 955, establishing the ICTR:, the representative of Rwanda referred to genocide as "the crime of
crimes." See UN Doc. S/PV.3453, 8 November 1994.
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position to be inherently flawed, as it fails to take into account inter alia the broader nature of the
crimes or the different interests the prohibitions of the crimes are intended to protect.

6. Naturally, a Chamber must look at the individual circumstances of each case and the convicted
person's degree of culpability in determining a sentence, and in many circumstances when all things
are not equal, a war crime might warrant a heavier penalty than a crime against humanity or
genocide. For example, a war crime of wilful killing would likely warrant a heavier penalty than an
unsuccessful attempt to commit genocide, and a war crime of torture might warrant a longer
sentence than an inhumane act constituting a crime against humanity.

It is important to re-

emphasize that in such instances, all things are not equal. When all things are equal - for the same
act, a person is convicted of torture as. a war crime or is convicted of a torture as a crime against
humanity - although the injury to the individual tortured may be the same, the injury to society
would necessarily be greater if a crime against humanity has occurred. This extended ifljury should
ordinarily be reflected in the sentence.

7. In addition, in my view, it appears to be inherently incompatible for the Chamber to hold that as a
general rule, crimes involving death are more serious than crimes not involving death, while at the
same time holding that there is no hierarchy of crimes, all things being equal.'O Some crimes are
considered worse than death, such as breaking a person's spirit, torturing a person physically while
permitting that person to live thereafter in constant pain or humiliation, or destroying a person
mentally, which may each be more destructive in the long term than outright execution. There is in
my view an irreconcilable contradiction in holding on the one hand that all things being equal there
is no inherent distinction between war crimes and crimes against humanity, including in the
imposition of sentences, yet holding on the other hand that crimes resulting in death deserve more
severe punishment than crimes not resulting in death.

8. Genocide is committed with the intent to destroy more than an individual, but an individual as
part of a protected group as such; crimes against humanity are committed through means of a
widespread or systematic attack agains.t a civilian population; war crimes are crimes committed
with a nexus to an armed conflict. If acts constituting genocide or crimes against humanity are
committed in the context of and with a nexus to an armed conflict, and thus also constitute war
crimes, then for it to be held that the additional elements required for constituting genocide or
crimes against humanity and the fact that a broader society is affected by such crimes do not
deserve to be reflected in the sentence of a person convicted of these crimes, amounts to a fai lure to

10

See Legal Findings in Ground Five of the present Judgement.
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take into consideration the exceptionally egregious nature of genocide and crimes against humanity.
While this statement is not intended to minimize the heinousness of war crimes, it is intended to
reflect the broader context of and additional elements required to prove crimes against humanity
and genocide.

If all things being equal war crimes are not considered more serious and not

penalized more harshly, a prosecutor would not go to the trouble to prove the additional elements
required to establish genocide and crimes against humanity. There is undoubtedly a greater stigma
attached to a conviction for genocide or crimes against humanity as opposed to a war crime. As has
been reflected in severaljudgements, genocide was committed in Rwanda. To infer that this crime
is not necessarily more serious than a war crime undermines the integrity of the convictions of
genocide and crimes against humanity in the Tribunals and the gravity of the enormous harm
caused by the Rwandan genocide during which nearly one million people were slaughtered.

9. In the Kambanda case before the ICTR, the Trial Chamber noted that the Statute did not rank the
various crimes within thejurisdiction of the Tribunal or the sentences to be imposed and therefore,
theoretically, there was no distinction between the crimes.

However, it then emphasized that in

imposing the sentence, the Trial Chamber should take into account "such factors as the gravity of
the offence." 11 The Chamber went on to insist: "The Chamber has no doubt that despite the gravity
of the violations of Article 3 common to the Geneva Conventions and of the Additional Protocol II
thereto, they are considered as lesser crimes than genocide or crimes against humanity.,,12 Although
it had no difficulty in holding that war crimes were not as serious as genocide and crimes against
humanity, the Chamber found it "more difficult ... to rank genocide and crimes against humanity
in terms of their respective gravity.,,13

It opined that "genocide constitutes the crime of crimes,

which must be taken into account when deciding the sentence.,,14 Picking out genocide and crimes
against humanity as the most serious crimes, the Kambanda Trial Chamber determined that
"precisely on account of their extreme gravity, crimes against humanity and genocide must be
punished appropriately." 15

10. As Blaskic recognized, the Kambanda Trial Chamber considered war crimes as "crimes of a
lesser seriousness" in relation to genocide and crimes against humanity, and noted that this view

11 Prosecutor v. Jean Kambanda. Judgement and Sentence, Case No. ICTR-97-23-S, T.Ch. I. 4 September 1998, at
paras. 12-13. The Chamber also recalled that in determination of sentences, it had to take into account a number of
factors, pursuant to the Statute and Rules, such as "gravity of the offence, the individual circumstances of the accused.
hand] the existence of any aggravating or mitigating circumstances". Ibid., para. 29.
Ibid.. para. 14.
13 Ibid.
14
Ibid.• para. 16. The Chamber also referred to genocide and crimes against humanity as crimes "Which are
particularly revolting to the collective conscience alone". Ibid., para. 33. See also para. 14. stating that genocide and
crimes against humanity "are crimes which particularly shock the collective conscience."
15 Ibid.. para. 17.
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was followed in subsequent cases, which thereby established a "genuine hierarchy of crimes and
this has been used in determining sentences" in the ICTR,16 After reviewing the case law of the
ICTV in relation to establishing a hierarchy of crimes at the sentencing phase, including the
differing opinions on the issue set down in the Tadic and Erdemovic cases, the Bteskic Chamber
stated that "it appears that the case-law of the Tribunal is not fixed.

The Trial Chamber will

therefore confine itself to assessing seriousness based on the circumstances of the case." 17

11. For the reasons cited above and in my previous decisions, and those articulated by JUdge
Cassese in Tadic,18 I find myself still of the view that when all things are equal, a person convicted
of a crime against humanity commits a more serious crime than a person convicted of a war crime
and ordinarily this additional gravity requires that the person convicted of a crime against humanity
should receive a longer sentence than a person convicted of the same act as a war crime. This view
would naturally include genocide which, also considered a crime against humanity, is similarly
inherently more serious than a war crime; all things being equal, it should be recognized and
punished as SUCh. This should not be taken to support the Appellant's argument in the present case
that his sentence for war crimes should be reduced. If the Appellant had been charged with and
convicted of a crime against humanity for the same acts, all things being equal, my view is simply
that a conviction for crimes against humanity should warrant a higher sentence than a conviction for
war crimes.

Done in English and French, the English text being authoritative.

JUdge Lal Chand Vohrah
Dated this twenty-first day of July 2000
At The Hague,
The Netherlands

[SEAL OF THE TRIBUNAL]

16
17

18

Prosecutor v. Tinomir Bteskic, JUdgement. Case No. IT-95-14-T. T. Ch. 1.3 March 2000. at para. 800.
Ibid.. paras. 801-802.
Teate, Judgement in Sentencing Appeals. Separate Opinion of Judge Cassese. supra note 7.
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XI.
270.

DECLARATION OF JUDGE PATRICK ROBINSON

This Declaration is not prompted by disagreement with the Chamber's Judgement; rather, its

purpose is to comment on the question of a methodology and technique for the interpretation and
application of the Tribunal's Statute and Rules.
271.

In relation to the fourth ground of appeal, the provisions for interpretation and application

are Articles 13 and 21 of the Statute and Rule 15(A), which provide:
Article 13
1. Thejudges shall be persons of high moral character, impartial ity and integrity who possess the
qualifications required in their respective countries for appointment to the highestjudicial offices.

Article 21

2. In the determination of charges against him, the accused shall be entitled to a fair and publlc
hearing ...

Rule 15
(A) A JUdge may not sit on a trial or appeal in any case in which the JUdge has a personal interest
or concerning which the JUdge has or has had any association which might affect his or her
impartiality. The JUdge shall in any such circumstance withdraw, and the President shall assign
another Judge to the case.

272.

Where the meaning of a provision is plain, no problem arises. But where the meaning is

ambiguous, the methodology and technique in interpretation may be crucial and decisive.

The

meaning of Rule 15 is not plain. In such a case, it is important to ascertain whether there is a rule of
customary international law that impacts upon the interpretation and application of the provision.
273.

The Report of the Secretary-General' stresses the need for the Tribunal to apply rules of

customary international law to determine the criminality of conduct so as to avoid conflict with the
principle, nul/urn crimen sine lege.

But the Tribunal would, in any event, be obliged to apply

customary international law, since under Article 1 of the Statute, it is empowered to prosecute
persons for serious violations of international humanitarian law, an integral component of which is
customary international law. 2 The other component is, of course, conventional international law.

1 Report of the Secretary-General pursuant to Paragraph 2 of Security Council Resolution 808 (1993) S/25704 ("Report
of the Secretary-General") para. 34.
2 The question of applicable law is explicitly dealt with, (and in a hierarchical manner), in Article 21 of the Statute
establlshlnq the International Criminal Court. See Rome Statute of the International Criminal Court. adopted at Rome
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274.

If there is in general a need to ascertain whether a rule of customary international law

impacts on the interpretation of the Statute and Rules, it is all the more important to conduct that
exercise in relation to the construction of those provisions which concern the fundamental rights of
the accused.' because over time, and particularly, in the post-war era, many such rules have
developed, and now abound in that area.
275.

If there is a relevant rule of customary international law, due account must be taken of it, for

more than likely, it will control the interpretation and application of the particular provision.
Article 31(3)(c) of the Vienna Convention on the Law of Treaties provides that:

276.

3.

There shall be taken into account, together with the context:

(c)

any relevant rules of international law applicable in the relations between the parties."

Significantly, the paragraph "in the light of the general rules of international law in force at

the time of its conclusion", which was in the International Law Commission's 1964 Draft Articles
on the Law of Treaties, was amended by the deletion of the words "in force at the time of its
conclusion" so as to take account of "the effect of an evolution of the law on an interpretation of
legal terms in a treaty".

5

Therefore, the relevant rule of international law need not have been in

force at the time of the conclusion of the treaty being interpreted; it need only be in force at the time
of the interpretation of the treaty.
277.

If there is no relevant rule of customary international law, the relevant provision in the

Statute or the Rules wi II be interpreted in accordance with the other elements of Article 31 of the
Vienna Convention, that is, good faith, textuality, contextuality (note that the Vienna Convention
treats relevant rules of international law in connection with the context) and teleology.
278.

Three points need to be highl ighted in relation to the interpretation of the Statute and Rules.

on 17 July 1998. A/CONF.183/9. Although the Tribunal's Statute does not have such a provision, the regime of its
appl icable law would be roughly the same. Article 21 (1)(b) of the Rome Statute provides that "the Court shall apply ..
. in the second place. where appropriate. appl icable treaties and the principles and rules of international law, including
the established principles of the international law of armed conflict."
3 Article 21 of the Statute I ists the rights of the accused; the I ist is not exhaustive. The accused is entitled to what the
Secretary General calls the "internationally recognized standards." Report of the Secretary-General, para. 106.
4 The Tribunal has on several occasions had recourse to the general rule of interpretation in Article 31 (1) of the Vienna
Convention on the Law of Treaties for the purpose of interpreting the Statute. Article 31 (1) provides that a treaty "shall
be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their
context and in the light of its object and purpose." The Appeals Chamber has held that "Although the Statute is not a
treaty. it is a sui generis international legal instrument resembling a treaty." Joseph Kanyabashi v. The Prosecutor.
Case No. ICTR-96-15-A, Joint and Separate Opinion of Judge McDonald and JUdge Vohrah, 3 June 1999. para. 15.
5 See paragraph 16 of the Commentary of the International Law Commission on Article 27 of the Draft Articles on the
Law ofTreaties, I.L.C.Y.B. (1966), Book IX, Vol. ll, pp. 222.
93
Case No. IT -95-1711-A

21 July 2000

279.

A relevant rule of customary international law does not necessarily control interpretation.

For the Statute may itself derogate from customary international law, as it does in Article 29 by
obliging States to co-operate with the Tribunal and to comply with requests and orders from the
Tribunal for assistance in the investigation and prosecution of persons accused of committing
serious violations of international humanitarian law. 6 This derogation from the customary principle
of sovereignty has been highl ighted in the Bteski} Decision. 7
280.

Secondly, in interpreting the Statute and Rules due account must be taken of the influence of

context and purpose on the ordinary meaning to be given to a particular provision.

Contextual

interpretation calls for account to be taken of the international character of the Tribunal, in
contradistinction to national courts from whosejurisdictions many of the provisions in the Statute
and Rules are drawn. However, contextual interpretation highlighting this difference should not be
taken too far, at any rate, not so far as to null ify fundamental rights which an accused has under
customary international law.

Teleological interpretation calls for account to be taken of the

fundamental purpose of the Statute, to ensure fair and expeditious trials of persons charged with
violations of international humanitarian law so as to contribute to the restoration and maintenance
of peace in the former Yugoslavia. 8

281.

Thirdly, in seeking to ascertain whether there is a relevant rule of customary international

law, the Tribunal, being a court, albeit an international one, would no doubt be influenced by the
decisions of other courts and tribunals. Decisions of national courts are, of course, not binding on
the Tribunal.

However, it is accepted that such decisions may, if they are sufficiently uniform,

provide evidence of international custom. 9

It is perfectly proper, therefore, to examine national

decisions on a particular question in order to ascertain the existence of international custom. The
Tribunal should not be shy to embark on this exercise, which need not involve an examination of
decisions from every country. A global search, in the sense of an examination of the practice of
every state, has never been a requirement in seeking to ascertain international custom, because what
one is looking for is a sufficiently widespread practice of states accompanied by opiniojuris.

10

6 Article 29(1) of the Statute.

Prosecutor v. Tihomir Bla{ki}, Case No. IT -95-14-AR1 08 bis, Judgement on the Request of the Republ ic of Croatia
for Review of the Decision of Trial Chamber II of 18 July 1997, para. 26.
8 Report of the Secretary-General, para. 26.
th
9 Brownlie, Principles of PUblic International Law (5
ed. 1998), p. 5. As Oppenheim comments: "Decisions of
municipal courts ... are not a source of law in the sense that they directly bind the state from whose courts they
emanate. But the cumulative effect of uniform decisions of national courts is to afford evidence of international custom
(although the weight to be attached to that evidence wi II vary with the status of the courts and the intrinsic merits of the
th
decisions). Oppenheim's International Law, Vol. 1 (9 ed., 1997). p. 41.
10 Article 38 of the Statute of the International Court of Justice requires the Court to apply "international custom, as
evidence of a general practice accepted as law ... ",
7
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282.

In ground four of this appeal, the Appellant challenges the impartiality of Judge Mumba.

The impartial ity ofjudges is required by Articles 13(1) and 21 of the Statute. It is beyond dispute
that the impartiality ofjudges is a requirement of customary international law. The provisions in
the Statute reflect this requirement.

The Judgement does not highlight in explicit terms the

customary character of this requirement.

It is apparently taken for granted.

The Chamber does,

however, conclude that the "fundamental human right of an accused to be tried before an
independent and impartial tribunal is generally recognised as being an integral component of the
requirement that an accused should have a fair trial.""

283.

The Judgement cites provisions from other human rights instruments to support that

conclusion.V

I would have been more content with a specific identification of the customary

character of the principle ofjudicial impartial ity. Consequently, although that customary character
is self-evident, I very much regret that the Chamber felt that it "need look no further than Article

13(1) of the Statute for the source of that requirement. ,,13
284.

However, the real issue raised by the ground of appeal is the significance of Rule 15, which

seeks to give effect to the customary requirement of judicial impartiality. The question which the
Chamber had to resolve was the standard to be employed in determining a breach of that customary
requirement.

In my view, the Chamber should have sought to ascertain whether any rule of

customary international law had developed in relation to that standard.

285.

Although the Judgement examines provisions in the European Convention on Human

Rights, decisions of the European Court of Human Rights, decisions from some common law
countries - the United Kingdom, Australia, South Africa and the United States14_ and observes the
"trend in civil lawjurisdictions",15 it does not do so for the purpose of ascertaining whether there is
any relevant rule of customary international law.

286.

The finding which the Chamber makes based upon this examination, is that "there is a

general rule that a JUdge should not only be subjectively free from bias, but also that there should be
nothing in the surrounding circumstances which objectively gives rise to an appearance of bias."16
That finding, however, was not sufficient to resolve the issues raised by the interpretation of Rule

15, for it left unanswered the further question as to the sub-standard or criterion to be employed for
determining when, objectively, there is an appearance of bias. The Appeals Chamber considered

Th i s Judgement, para. 177.
p. 54, n. 241.
13 Ibid.. para. 177.
14 loia., paras. 181 -187.
15 lbta., para. 188.
16 toto; para. 189.
11

12 Ibid..
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that "the following principles should direct it in interpreting and applying the impartiality
requirement of the Statute": 17
A. A JUdge is not impartial if it is shown that actual bias exists.
B. There is an unacceptable appearance of bias if:
i) a JUdge is a party to the cause, or has a financial or proprietary interest in the outcome of a case,
or if the Judge's decision will lead to the promotion of a cause in which he or she is invotved,
together with one of the parties. Under these circumstances, a JUdge's disqualification from the
case is automatic; or
ii) the circumstances would lead a reasonable observer, properly informed, to reasonably
18
apprehend bias.

287.

The Judgement, although not explicitly following the path that I would have wished it to

take, has come very close to doing so, and, perhaps, may be understood by some as having done so.

288.

The Chamber's examination of decisions of national courts and international tribunals is

very much akin to the approach advocated in this Declaration, and could provide a sufficient
foundation for a determination as to whether a rule of custom had emerged as to the standard for
determining a breach of the customary requirement of impartiality.

I arrive at this conclusion

bearing in mind that a global search is not required to establish customary international law, and
that the decisions of national courts cited reflect the position, not only in those countries, but in
many others.

289.

It would not be too bold to characterise the Chamber's finding - "that there is a general rule

that a Judge should not only be subjectively free from bias, but also that there should be nothing in
the surrounding circumstances which objectively gives rise to an appearance of bias"19 - as
reflecting a customary standard for determining whether there is a breach of the principle ofjudicial
impartia Iity.

290.

This finding is consistent with the general principle that justice must not only be done, but

that it must also be seen to be done. 20

It may be that there is impl icit in the Chamber's

characterisation of its finding as "a general rule" a recognition that it has a customary basis.

291.

The question arises as to whether the principles which the Chamber draws from its finding

of the general rule could be said to reflect customary international law. As to the first, that ajudge
is not impartial if actual bias is shown, there is no controversy, and I would characterise that

Ibid.
Ibid.
19 Ibid.

17

18

20

Lord Hewart CJ in

R. v. Sussex Justices ex parte McCarthy [1924] 1 KB

256 at p. 259.
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principle as reflecting international custom. The real difficulty however is with the second, that is,
where there is an unacceptable appearance of bias. Here, it would require some boldness to say that
a customary rule has emerged, not in relation to the principle itself - an unacceptable appearance of
bias - but, rather in relation to what constitutes, or the indicia of, an unacceptable appearance of
bias, and more so, in relation to the second of those indicia - where the circumstances lead a
reasonable observer, properly informed, to reasonably apprehend bias.

But I agree, nonetheless,

with the conclusion drawn by the Chamber that Rule 15 should be interpreted in the light of those
indicia.

Done in both English and French, the English text being authoritative.

Patrick Lipton Robinson
Dated this twenty-first day of July 2000
At The Hague,
The Netherlands.
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Annex A - Glossary of Terms
A/eksovski Appeals Judgement

Prosecutor v. Ztetko A/eksovski, Case No. IT -95-14/1A, Judgement, 24 Mar. 2000.

Amended Indictment

Prosecutor v. Anto Furunaije, Case No. IT-95-17/1PT, Amended Indictment, 2 June 1998.

Appellant
Appellant's Amended Brief

Anto Furund ' [ja.

Prosecutor v. Anto Furundije, Case No. IT-95-17/1-A,
Defendant's Amended
Version], 23 June 2000.

Appellate

Brief

[Public

Appellant's Reply

Prosecutor v. Anto Furundije, Case No. IT-95-17/1-A,
Appellant's Reply Brief [Public Version], 23 June
2000.

Bungalow

A well-known hostelry in the village of Nadioci,
Central Bosnia.

"eteoi}! Judgement

Prosecutor v. Zejnit De/ali} et et., Case No. IT -96-21T, Judgement, 16 Nov. 1998.

Confidential Decision

Prosecutor v. Anto Furund'ije, Case No. IT-95-17/1-T,
Confidential Decision, 15 June 1998.

Defence

Defence for Anto Furund' [ja.

Eur. Ct. H. R.

Prior to 1996, the official publication of the Registry of
the European Court of Human Rights was entitled
"Publ ications of the European Court of Human Rights."
Thereafter, the title was changed to "Reports of
Judgments and Decisions."

European Convention on Human Rights

European Convention for the Protection of Human
Rights and Fundamental Freedoms signed in Rome on
4 November 1950.

First Erdemovi} Sentencing Judgement

Prosecutor v. Ora 'en Erdemovi}, Case No. IT-96-22-T,
Sentencing Judgement, 29 Nov. 1996.

HVO

Croatian Defence Council.

Holiday Cottage

Building adjacent to the Bungalow - living quarters of
the Jokers.

ICCPR

International Covenant on Civil and Political Rights,
1966.

ICTR

International Criminal Tribunal for the Prosecution of
Persons Responsible for Genocide and Other Serious
International
Humanitarian
Law
Violations of
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Committed in the Territory of Rwanda and Rwandan
Citizens responsible for genocide and other such
violations committed in the territory of neighbouring
States, between 1 January 1994 and 31 December 1994.
Indictment

Prosecutor v. Anto Furundije, Case No. IT-95-17/1-T,
Indictment, 2 Nov. 1995.

International Tribunal or ICTY

International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of the
Former Yugoslavia since 1991.

Jokers

A special unit of the military police of the HVO.

Judgement

Prosecutor v. Anto Futunaije, Case No. IT-95-17/1-T,
Judgement, 10 Dec. 1998.

Kupreski} Judgement

Prosecutor v. loran Kupreski} et ai, Case No. IT -9516-T, Judgement, 14 Jan. 2000.

Large Room

A room in the Holiday Cottage where the events
alleged in paragraph 25 of the Amended Indictment
occurred.

Pantry

A room in the Holiday Cottage where the events
alleged in paragraph 26 of the Amended Indictment
occurred.

Prosecutor or Respondent

Office of the Prosecutor.

Prosecutor's Response

Prosecutor v. Anto Furundije, Case No. IT-95-17/1-A,
Prosecution Submission of Public Version of
Confidential Respondent's Brief of the Prosecution
dated 30 September 1999, 28 June 2000.

PTSD

Post-Traumatic Stress Disorder.

Re-opened proceedings

Post-trial proceedings commencing on 9 November
1998, pursuant to the Trial Chamber's Decision of 16
July 1998. These proceedings ended on 12 November
1998.

Rome Statute

Rome Statute of the International Criminal Court,
adopted at Rome on 17 July 1998, U.N. Doc. A/CONF.
183/9.

Rules

Rules of Procedure and Evidence of the International
Tribunal.

Report of the Secretary-General

Report of the Secretary-Genera I Pursuant to
Paragraph 2 of Security Council Resolution 808 (1993),
U.N. Doc. S/25704, 3 May 1993.
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Second Erdemovi} Sentencing Judgement

Prosecutor v. Ora 'en Erdemovi}, Case No. IT -96-22Tbis, Sentencing Judgement, 5 Mar. 1998.

SFRY

Socialist Federal Republic of Yugoslavia.

Statute

Statute of the International Tribunal.

1. (2 March 2000)

Transcript of hearing on appeal in Prosecutor v. Anto
Furundije, Case No. IT-95-17/1-A. All transcript
page numbers referred to in the course of this
Judgement are from the unofficial, uncorrected version
of the English transcript.
Minor differences may
therefore exist between the pagination therein and that
of the final Engl ish transcript released to the publ ic.

Tedi} Appeals Judgement

Prosecutor v. Ou{ko Tedi} , Case No. IT -94-1-A,
Judgement, 15 July 1999.

Tedi} Sentencing Judgment

Prosecutor v. Dusko Tadic, Case No.
Sentencing Judgment, 14 JuIy 1997.

Teat} Sentencing Appeals Judgement

Prosecutor v. Ou{ko Tedi}, Case No. IT-94-1-A and
IT -94-1-Abis, Judgement in Sentencing Appeals, 26

IT-94-1-T,

Jan. 2000.
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I. INTRODUCTION
1.

The Appeals Chamber of the International Criminal Tribunal for the Prosecution of

Persons Responsible for Genocide and Other Serious Violations of International
Humanitarian Law Committed in the Territory of Rwanda and Rwandan Citizens
responsible for genocide and other such violations committed in the territory of
neighbouring States, between 1 January and 31 December 1994 ("the Appeals Chamber"
and "the Tribunal" respectively) is seised of the "Prosecutor's Motion for Review or
Reconsideration of the Appeals Chamber's Decision Rendered on 3 November 1999, in
Jean-Bosco Barayagwiza v. the Prosecutor and Request for Stay of Execution" filed by the
Prosecutor on 1 December 1999 ("the Motion for Review").
2.

The decision sought to be reviewed was issued by the Appeals Chamber on 3

November 1999 ("the Decision"). In the Decision, the Appeals Chamber allowed the appeal
of Jean-Bosco Barayagwiza ("the Appellant") against the decision of Trial Chamber II
which had rejected his preliminary motion challenging the legality of his arrest and
detention. In allowing the appeal, the Appeals Chamber dismissed the indictment against
the Appellant with prejudice to the Prosecutor and directed the Appellant's immediate
release. Furthermore, a majority of the Appeals Chamber (Judge Shahabuddeen dissenting)
directed the Registrar to make the necessary arrangements for the delivery of the Appellant
to the authorities of Cameroon, from whence he had been originally transferred to the
Tribunal's Detention Centre.
3.

The Decision was stayed by Order of the Appeals Chamber! in light of the Motion

for Review. The Appellant is therefore still in the custody of the Tribunal.

1 The Decision was first stayed for 7 days pending the filing of the Prosecutor's Motion by the Order of 25
November 1999. By Order of 8 December 1999 the stay was continued pending further order.
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4.

PROCEDURAL HISTORY

The Appellant himself was the first to file an application for review of the Decision.

On 5 November 1999 he requested the Appeals Chamber to review item 4 of the disposition
in the Decision. which directed the Registrar to make the necessary arrangements for his
delivery to the Cameroonian authorities.i The Prosecutor responded to the application,
asking to be heard on the same point', and in response to this the Appellant withdrew his
4

request. .
5.

Following this series of pleadings, the Government of Rwanda filed a request for

leave to appear as amicus curiae before the Chamber in order to be heard on the issue of the
Appellant's delivery to the authorities of Cameroon.' This request was made pursuant to
Rule 74 of the Rules of Procedure and Evidence of the Tribunal ("the Rules").
6.

On 19 November 1999 the Prosecutor filed a "Notice of Intention to File Request for

Review of Decision of the Appeals Chamber of 3 November 1999" ("the Prosecutor's
Notice of Intention'T', informing tbe Chamber of her intention to file her own request for
review of the Decision pursuant to Article 25 of the Statute of the Tribunal, and in the
alternative, a "motion for reconsideration", On 25 November, the Appeals Chamber issued
an Order staying execution of the Decision for 7 days pending the filing of the Prosecutor's
Motion for Review. The Appeals Chamber also ordered that that the direction in the
Decision that the Appellant be immediately released was to be read subject to the direction
to the Registrar to arrange his delivery to the authorities of Cameroon. On the same day, the
Chamber received the Appellant's objections to the Prosecutor's Notice of Intention.'

Z Notice of Review and Stay of Dispositive Order No.4 of the Decision of the Appeals Chamber dated 3'd
November 1999
l Prosecutor's Response to Appellant's Notice of Review and Stay of Dispositive Order No.4 of the Appeals
Chamber Decision rendered on 3 November 1999. in Jean-Bosco Barayagwiza v, the Prosecutor. filed on 13

November 1999.
Withdrawal of the Defence's "Notice of Review and Stay of Dispositive Order No.4 of the Decision of the
Appeals Chamber dated 3m November 1999", dated on h November 1999,filed on 18 November 1999.
s Request by the Government of the Republic of Rwanda for Leave to Appear as Amicus Curiae pursuant to
Rule 74, filed on 19 November 1999.
6 Notice of Intention to File Request for Review of Decision of the Appeals Chamber of 3 November 1999
(Rule 120 of the Rules of Procedure and Evidence of the International Criminal Tribunal for Rwanda)
7 Extremely Urgent Appellant's Response to the Prosecutor "Notice of Intention to File Request for Review of
Decision of the Appeals Chamber of 3 November 1999", filed on 24 November 1999.
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7.

The Prosecutor's Motion for Review was filed within the 7 day time limit, on 1

December 1999. Annexes to that Motion were filed the following day." On 8 December
1999 the Appeals Chamber issued an Order continuing the stay ordered on 25 November
1999 and setting a schedule for the filing of further submissions by the parties. The
Prosecutor was given 7 days to file copies of any statements relating to new facts which she
had not yet filed. This deadline was not complied with, but additional statements were filed
on 16 February 2000, along with an application for the extension of the time-lirmt." The
Appellant objecte? to this application."
8.

The Order of 8 December 1999 further provided that that the Chamber would hear

oral argument on the Prosecutor's Motion for Review, and that the Government of Rwanda
might appear at the hearing as amicus curiae with respect to the modalities of the release of
the Appellant, if that question were reached. The Government of Rwanda filed a memorial
on this point on 15 February 2000. 11
9.

On 10 December 1999 the Appellant filed four motions: challenging the jurisdiction

of the Appeals Chamber to entertain the review proceedings; opposing the request of the
Government of Rwanda to appear as amicus curiae; asking for clarification of the Order of
8 December and requesting leave to make oral submissions during the hearing on the

A corrigendum to the motion was filed on 20 December 1999. Corrigenda to the annexes were filed on 13
January and 7 February 2000.
9 Prosecutor'S Motion for Extension of Time to File New Facts. corrected on 17 February 2000. The Registrar
submitted a Memorandum to the Appeals Chamber from the Registrar, pursuant to rule 33(B), with regard to
the Prosecutor's motion for extension of time limit to file new facts on 21 February 2000, and the Prosecutor
filed a Supplement to "Prosecutor's motion for extension of time to file new facts" in response to
memorandum to the Appeals Chamber from the Registrar pursuant to rule 33(B) on 22 February 2000.
10 Extremely urgent appellant's argument in response to the Prosecutor's 16 February 2000 motion to submit
new facts in support of motion for review or reconsideration of 3 November 1999 decision, filed on 28
February 2000. The Prosecutor's reply to the "extremely urgent appellant's argument in response to the
Prosecutor's 16 February 2000 motion to submit new facts in support of motion for review or reconsideration
3 November decision was then filed on 7 March 2000.
I Memorial amicus curiae oj the Government of the Republic of Rwanda pursuant to Rule 74 oj the Rules of
Procedure and Evidence.
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Prosecutor's Motion for Review. 12 The Prosecutor filed her response to these motions on 3
February 2000.

13

On 17 December 1999, the Appeals Chamber issued a Scheduling Order

10.

14

clarifying

the time-limits set in its previous Order of 8 December 1999 and on 6 January 2000 the
Appellant filed his response to the Prosecutor's Motion for Review.
11.

Meanwhile, the Appellant had requested the withdrawal of his assigned counsel, Mr.

lP.L. Nyaberi, by letter of 16 December 1999. The Registrar denied his request on 5
January 2000, and this decision was confirmed by the President of the Tribunal on 19
January 2000. 15 The Appellant then filed a motion before the Appeals Chamber insisting on
the withdrawal of assigned counsel, and the assignment of new counsel and co-counsel to

represent him with regard to the Prosecutor's Motion for Review." The Appeals Chamber
granted his request by Order of 31 January 2000. In view of the change of counsel, the
Appellant was given until 17 February 2000 to file a new response to the Prosecutor's
Motion for Review, such response to replace the earlier response of 6 January 2000. The
Prosecutor was given four further days to reply to any new response submitted. Both these
documents were duly flled. 17
12.

The oral hearing on the Prosecutor's Motion for Review took place in Arusha on 22

February 2000.

12 Extremely Urgent Motion oj the Defence Challengiltg the Jurisdiction of the Appeals Chamber to Entertain
the Review Proceedings, Extremely Urgent Motion of the Defence in Opposition to the Request by the
Government of the Republic ofRwanda for Leave to Appear as Amicus Curiae Pursuant to Rule 74; Extremely
Urgent Motion of the Defence for the Clarification and Interpretation of the Appeals Chamber Order of 8
December 1999; Extremely Urgent Motion of the Defence for the Appellant to Give Oral Testimony During
the Hearing of the Review on Facts of his megal Detention as Proved in the Decision of 3,d November 1999.
13 The Prosecutor's Consolidated Response to Four Defence Matins Filed on 10 December 1999. Following
the Order of the Appeals Chamber dated 8 December 1999.
14 Filed on 21 December 1999
IS Decision on Review in Terms ofArticle 19(E) a/the Directive on Assignment of Defence Counsel
16 Requete en extreme urgence en vue du retrait du conseil J.P. Lumumba Nyaberi de la defense de JeanBosco Bnarayagwiza (art.20.4,d du Stann; artAS, 45bis. 73, 107 du Reglement), filed on 26 January 2000.
1"7 Appellants' response to Prosecutor's motion/or review or reconsideration of the Appeals Chamber decision
rendered on 3 November 1999 in Jean-Bosco Barayagwiza v. the Prosecutor and request for stay of execution.
and Prosecutor's reply to the appellant's response to the Prosecutor's motion for review or reconsideration of
the Appe"als Chamber decision rendered on 3 November 2999 in Jean-Basco Barayagwiza Y. the Prosecutor
and request for stay of execution, respectively.
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ill. APPLICABLE PROVISIONS
A. The Statute
Article 25: Review Proceedings
Where a new fact has been discovered which was not known at the time of the
proceedings before the Trial Chambers or the Appeals Chamber and which could have.
been a decisive factor in reaching the decision, the convicted person or the Prosecutor
may submit to the International Tribunal for Rwanda an application fOT review of the
judgement.

B. The Rules
Rule 120: Request for Review
Where a new fact has been discovered which was not known to the moving party at the
tine of the proceedings before a Chamber, and could not have been discovered through
the exercise of due diligence, the defence or, within one year after the final judgement
has been pronounced, the Prosecutor, may make a motion to that Chamber, if it can be
reconstituted or, failing that, to the appropriate Chamber of the Tribunal for review of the
judgement.
Rule 121: Prellroinary Examination
If the Chamber which ruled on the matter decides that the new fact, if it had been proven.
could have been a decisive factor in reaching a decision. the Chamber shall review the
judgement. and pronounce a further judgement after hearing the parties.

6
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IV. SUBMISSIONS OF THE PARTIES
A. The Prosecution Case
13.

The Prosecutor relies on Article 25 of the Statute and Rules 120 and 121 of the

Rules as the legal basis for the Motion for Review". The Prosecutor bases the Motion for
Review primarily on its claimed discovery of new facts'". She states that by virtue of Article
25, there are two basic conditions for an Appeals Chamber to reopen and review its
decision, namely the discovery of new facts which were unknown at the time of the original
proceedings and which could have been a decisive factor in reaching the original decisiorr'",
The Prosecutor states that the new facts she relies upon affect the totality of the Decision
and open it up for review and reconsideration in its entirety?)
14.

The Prosecutor opposes the submission by the Defence (paragraph 27 below), that

Article 25 can only be invoked following a conviction. The Prosecutor submits that the
wording "persons convicted... or from the Prosecutor" provides that both parties can bring
a request for review under Article 25, and not that such a right only arises on conviction.
The Prosecutor submits that there is no requirement that a motion for review can only be
brought after final judgement. 22
15.

The "new facts" which the Prosecutor seeks to introduce and rely on in the Motion

for Review fall, according to her, into two categories: new facts which were not known

Of

could Dot have been known to the Prosecutor at the time of the argument before the Appeals
Chamber; and facts which although they "may have possibly been discovered by the
Prosecutor" at the time, are, she submits, new, as they could not have been known to be part
of the factual dispute or relevant to the issues subsequently determined by the Appeals

11 Prosecutor's Motion for Review or Reconsideration of the Appeals Chamber Decision Rendered on 3
November 1999, in Jean-Bosco Barayagwiza v, The Prosecutor and Request/or Stay of Execution, filed on 1
December 1999 at § 1.
i9 Brief in Support 0/ the Prosecutor's Motion for Review of the Appeals Chamber Decision rendered on 3
November 1999 in Jean-Bosco Barayagwiza v. The Prosecutor Following the Orders of the Appeals Chamber
dated 25 November 1999. at §§ 45 and 46.
IO Ibid.. at § 48.
II Ibid; at § 46.
12 Transcript of Hearing in Arusha on 22 February 2000 ("Transcript") at pages 248 et seq. See also.
Prosecutor's Reply to the Appellant's Response to the Prosecutor's Motion for Review or Reconsideration. of
the Appeals Chamber Decision Rendered on 3 November 1999 in Jean-Basco Barayagwiza v, The Prosecutor
and Request for Stay of Execution C" Reply"), filed on 21 February 2000, at §§ 5-15
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Chamber.2.3 The Prosecutor in this submission relies on Rules 121, 107, 115, 117, and 5 of
the Rules and Article 14 of the Statute. The Prosecutor submits that the determination of
whether something is a new fact, is a mixed question of both fact and law that requires the
Appeals Chamber to apply the law as it exists to the facts to determine whether the standard
has been met. It does not mean that a fact which occurred prior to the trial cannot be a new
fact, or a "fact not discoverable through due diligence. ,,24
16.

The Prosecutor alleges that numerous factual issues were raised for the first time on

appeal by the Appeals Chamber. proprio motu, without a full hearing or adjudication of the
facts by the Trial Cbamber,2S and contends that the Prosecutor cannot be faulted for failing
to comprehend the full nature of the facts required by the Appeals Chamber. Indeed, the
Prosecutor alleges that the questions raised did not correspond in full to the subsequent
factual determinations by the Appeals Chamber and that at no time was the Prosecutor
asked to address the factual basis of the application of the abuse of process doctrine relied
upon by the Appeals Chamber in the Decision". The Prosecutor further submits that
application of this doctrine involved consideration of the public interest in proceeding to
trial and therefore facts relevant to the interests of international justice are new facts on the
review.'-? The Prosecutor alleges that she was not provided with the opportunity to present
such facts before the Appeals Chamber."
17.

In application of the doctrine of abuse of process, the Prosecutor submits that the

remedy of dismissal with prejudice was unjustified, as the delay alleged was, contrary to the
findings in t..'1e Decision, not fully attributable to the Prosecutor.f New facts relate to the
application of this doctrine and the remedy which was granted in the Decision.
I

18.

'The Prosecutor submits that the Appeals Chamber can also reconsider the Decision,

pursuant to its inherent power as a judicial body, to vary or rescind its previous orders,
maintaining that such a power is vital to the ability of a court to function property." She
Supra note 19 at § 49.
Transcript at page 253-256.
2.~ The Prosecutor alleges that these new facts arose as a result of questions asked by the Appeals Chamber in
its Scheduling Order of 3 June 1999. See supra note 19 at §§ 29,50-54, 147 and158.
26 Ibid., §§ 54-55.
27 Ibid., § 56.
28 Ibid., at § 62.
29 Ibid., §§ 57-62. In making this submission, the Prosecutor refers to §§ 75, 76,86, 98-100 and 106 of the
Decision.
10 Ibid., §§ 63- 65.

23
24

8
Case No.:lCTR-97 -19-AR72

31 March 2000

vv

00/04

~u.,~

-g-... ,jl/U41tlllY32

@OlO

148
-'"

,;
,
\

asserts that this inherent power has been acknowledged by both Tribunals and cites several
decisions in support. The Prosecutor maintains that a judicial body can vary or rescind a
previous order because of a change in circumstances and also because a reconsideration of
the matter has led it to conclude that a different order would be appropriate. 31 In the view of
the Prosecutor, although the jurisprudence of the Tribunal indicates that a Chamber will not
reconsider its decision if there are no new facts or if the facts adduced could have been
relied on previously, where there are facts or arguments of which the Chamber was not
aware at the time of the original decision and which the moving party was not in a position
to infonn the Chamber of at the time of the original decision, a Chamber has the inherent
authority to entertain a motion for reconsideration.Y The Prosecutor asks the Appeals
Chamber to exercise its inherent power where an extremely important judicial decision is
made without the full benefit of legal argument on the relevant issues and on the basis of
incomplete facts. 33
19.

The Prosecutor submits that although a final judgement becomes res judicata and

subject to the principle of non bis in idem, the Decision was not a final judgement on the
merits of the case. 34
20.

The Prosecutor submits that she could not have been reasonably expected to

anticipate all the facts and arguments which turned out to be relevant and decisive to the
Appeals Chamber's DecisioD.3s
21.

Toe Prosecutor submits that the new facts offered could have been decisive factors

in reaching the Decision, in that had they been available in the record on appeal, they may
have altered th~ findings of the Appeals Chamber

that:

(a) the period of provisional

detention was impermissibly lengthy; (b) there was a violation of Rule 40bis through failure
to charge promptly; (c) there was a violation of Rule 62 and the right to an initial
appearance without delay; and (d) there was failure by the Prosecutor in her obligations to
prosecute the case with due diligence. In addition, they could have altered the findings in

31

Ibid., § 66.

l2

Ibid., §§ 70-73.

3~

tu«. § 85.

34

Ibid., §§ 14-80.
Ibid .• § 84.

35
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Chamber's remedies.
22.

36

The Prosecutor submits that the extreme measure of dismissal of the indictment with

prejudice to the Prosecutor is not proportionate to the alleged violations of the Appellant's
rights and is contrary to the mandate of the Tribunal to promote national reconciliation in
Rwanda by conducting public trial on the merits. 37 She states that the Tribunal must take
into account rules of law, the rights of the accused and particularly the interests of justice
required by the victims and the international community as a whole."
23.

The Prosecutor alleges a violation of Rule 5, in that the Appeals Chamber exceeded

its role and obtained facts which the Prosecutor alleges were outside the original trial
record. The Prosecutor submits that in so doing the Appeals Chamber acted ultra vires the
provisions of Rules 98, 115 and 117(A) with the result that the Prosecutor suffered material
prejudice, the remedy for which is an order of the Appeals Chamber for review of the
Decision, together with the accompanying Dispositive Orders. 39
24.

The Prosecutor submits that her ability to continue with prosecutions and

investigations depends on the government of Rwanda and that, unless the Appellant is tried.
the Rwandan government will no longer be "involved in any manner".40
25.

Finally, the Prosecutor submits that review is justified on the basis of the new facts,

which establish that the Prosecutor made significant efforts to transfer the Appellant, that
the Prosecutor acted with due diligence and that any delays did not fundamentally
compromise the rights of the Appellant and would not justify the dismissal of the indictment
with prejudice to the Prosecutor.f
26.

In terms of substantive relief, the Prosecutor requests that the Appeals Chamber

either review the Decision or reconsider it in the exercise of its inherent powers, that it
vacate the Decision and that it reinstate the Indictment In the alternative, if these requests

36 Ibid., §§ 86,87.
37 Ibid .• § 146.
38

Ibid., § 18l.

40

Transcript at pages 27 and 28.
Ibid., at page 122 and supra note 19 at § 184.

'9 Ibid., §§ 147-171.
4\
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are not granted, the Prosecutor requests that the Decision dismissing the indictment is
ordered to be without prejudice to the Prosecutor42 .
B. .The Defence Case
27.

The Appellant submits that Article 25 is only available to the parties after an

accused has become a "convicted person". The Appeals Chamber does not have jurisdiction
to consider the Prosecutor's Motion as the Appellant has not become a "convicted person"
The Appellant submits that Rules 120 and 121 should be interpreted in accordance with this
principle and maintains that both rules apply to review after trial and are therefore
consistent with Article 25 which also applies to the right of review of a "convicted
person"43.
28.

The Appellant submits that the Appeals Chamber does not have "inherent power" to

revise a final decision. He submits that the Prosecutor is effectively asking the Appeals
Chamber to amend the Statute by asking it to use its inherent power only if it concludes that
Article 25 and Rule 120 do not apply. The Appellant states that the Appeals Chamber
cannot on its own create law. 44
29.

The Appellant submits that the Decision was final and unappealable and that he

should be released as there is no statutory authority to revise the Decision.45

30.

The Appellant maintains that the Prosecutor has ignored the legal requirements for

the introduction of new facts and has adduced no new facts to justify a review of the
Decision. Despite the attachments provided by the Prosecutor and held out to be new facts,
the Appellant submits that the Prosecutor has failed to produce any evidence to support the
two-fold requirement in the Rules that the new fact should not have been known to the
moving party and could not have been discovered through the exercise of due diligence."

~2 Supra note 18 at § 7.
~J Appellant's Response to Prosecutor's Motion for Review or Reconsideration oj the Appeals Chamber
Decision rendered on 3 November 1999 in Jean-Basco Barayagwiza v, The Prosecutor and Request for Stay

of Execution ("Appellant's Response") filed on 171h February 2000, at §§ 1-12. Transcript at page 129 et seq.
and pages 227-230.
44 Appellant's Response at §§ 13 - 16. Transcript at page 139 et seq.
4S Appellant's Response at.§§ 17-24.
46 Ibid., § 28.
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The Appellant submits that the Appeals Chamber should reject the request of the

Prosecutor to classify the "old facts" as "new facts" as an attempt to invent a new definition
limited to the facts of this case. The Appellant maintains that the Decision was correct in its
findings and is fully supported by the Record.
32.

The Appellant maintains that the Prosecutor's contention that the applicability of the

abuse of process doctrine was not communicated to it before the Decision is groundless.
The Appellant alleges that this issue was fully set out in his motion flied on 24 February
1998 and that when an issue has been properly raised by a party in criminal proceedings, the
party who chooses to ignore the-points raised by the other does so at its own peri1. 47
33.

In relation to the submissions by the Prosecutor that the Decision of the Appeals

Chamber was wrong in light of UN Resolution 955's goal of achieving national
reconciliation for Rwanda, the Appellant urges the Appeals Chamber "to forcefully reject
the notion that the human rights of a person accused of a serious crime, under the rubric of
achieving national reconciliation, should be less than those available to an accused charged
with a less serious one". 48

47
48

Ibid., §§ 45-49.
Ibid., §§ 51-53.
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V. THE MOTION BEFORE THE CHAl'filER
34.

Before proceeding to consider the Motion for Review, the Chamber notes that

during the hearing on 22 February 2000 in Arusha, Prosecutor Ms Carla Del Ponte, made a
statement regarding the reaction of the government of Rwanda to the Decision. She stated

that: "The government of Rwanda reacted very seriously in a tough manner to the decision
of 3 November 1999.,,49 Later. the Attorney General of Rwanda appearing as representative

of the Rwandan Government, in his submissions as "amicus curiae' to the Appeals
Chamber, openly threatened the non co-operation of the peoples of Rwanda with the
Tribunal if faced with an unfavourable Decision by the Appeals Chamber on the Motion for
Review. 50 The Appeals Chamber wishes to stress that the Tribunal is an independent body,
whose decisions are based solely on justice and law. If its decision in any case should be
followed by non-cooperation, that consequence would be a matter for the Security
Council/"

35.

T1;1e Chamber notes also that, during the hearing on her Motion for Review, the

Prosecutor based her arguments on the alleged guilt of the Appellant, and stated she was
prepared to demonstrate this before the Chamber.

The forcefulness with which she

expressed her position compels us to reaffirm that it is for the Trial Chamber to adjudicate
on the guilt of an accused, in accordance with the fundamental principle of the presumption
of innocence, as incorporated in Article 3 of the Statute of the Tribunal.

36.

The Motion for Review provides the Chamber with two alternative courses, First, it

seeks a review of the Decision pursuant to Article 25 of said Statute. Further, failing this, it
seeks that the Chamber reconsider the Decision by virtue of the power vested in it as a
judicial body. We shall begin with the sought review.

49 Transcript.

pages 26-28.

so Ibid., pages 290 and 291: The Attorney General representing the government of Rwanda referred to the
"terrible consequences which a decision to release the appellant without a prospect of prosecution by this
Tribunal or some other jurisdiction will give rise to. Such a decision will encourage impunity and hamper the
efforts of Rwanda to maintain peace and stability and promote unity and reconciliation. A decision of this
nature will cost the Tribunal heavily in terms of the support and goodwill of the people of Rwanda."
51 Rule "lbis of the Rules. See also: Prosecmor v. TIhomir BlaSkic, Judgement on the Request of the Republic
of Croatia for Review of the Decision of Trial Chamber II of 18 July 1997, Case no. IT-95-14-ARI08 bis,
29 October 1997 at §§ 26 and 33; Prosecutor v. Dusko Tadic, Iudgemera, Case no. IT-94-1-A. 15 July 1999 at
§51.
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A. REVIEW
1. General considerations
The mechanism provided in the Statute and Rules for application to a Chamber for

37.

review of a previous decision

IS

not a novel concept invented specifically for the purposes

of this Tribunal. In fact, it is a facility available both on an international level and indeed in
many national jurisdictions, although often with differences in the criteria for a review to
take place.
38.

Article 61 of the Statute of the International Court of Justice is such a provision and

provides the Court with the power to revise judgements on the discovery of a fact, of a
decisive nature which was unknown to the court and party claiming revision when the
judgement was given, provided this was not due to negligence

52.

Similarly Article 4 of

Protocol No. 7 to the European Convention for the Protection of Human Rights and
Fundamental Freedoms (1950) provides for the reopening of cases if there is inter alia,
"evidence of new or newly discovered facts"S3. Finally. on this subject, the International

Law Commission has stated that such a provision was a "necessary guarantee against the
possibility of factual error relating to material not available to the accused and therefore not
brought to the attention of the Court at the time of the initial trial or of any appeal. ..54
39.

In national jurisdictions. the facility for review exists in different forms, either

specifically as a right to review a decision of a court, or by virtue of an alternative route
which achieves the same result. Legislation providing a specific right to review is most
prevalent in civil law jurisdictions, although again, the exact criteria to be fulfilled before a

Statute of the International Court of Justice as annexed to the Charter of the United Nations, 26Ut June
1945, I.C.J. Acts and Documents No.5 ("ICI Statute"). See Application for Revision and Interpretation of the
Judgement of 24 February 1982 in the Case concerning the Continental Shelf (TunisiaiLibyanArab
Jamahiriya) 1985 (ICJ) Rep 192.
53 22 November 1984, 24
435 at 436.
lh
54 Report of the Intemati al Law Commission on the work of its 4~h session. Official Records, 49 Session.
Supplement number No.1 (A/49110) at page 128. It should also be noted that the International Covenant on
Civil and Political Rights CICCPR) (1966) also refers to the discovery of "new or newly discovered facts" in
Article 14. However it rel tes primarily to the right to compensation in the event that these new facts (together
with other criteria) mean at a conviction is reversed or an accused pardoned.

52
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40.

.

These provisions are pointed out simply as being illustrative of the fact that,

although the precise terms rr ay differ, review of decisions is not a unique idea and the
mechanism which has brought this matter once more before the Appeals Chamber is, in its
origins, drawn from a variety of sources.
41.

Returning to the procedure in hand, it is clear from the Statute and the Rl.1les

56

that,

in order for a Chamber to carry out a review, it must be satisfied that four criteria have been
met. There must be a new fact; this new fact must not have been known by the moving
party at the time of the original proceedings; the lack of discovery of the new fact must not
have been through the lack of due diligence on the part of the moving party; and it must be
shown that the new fact could have been a decisive factor in reaching the original decision.
42.

The Appeals Chamber of the International Tribunal for the former Yugoslavia has

highlighted the distinction, which should be made between genuinely new facts which may
justify review and additional evidence of a fact

57.

In considering the application of Rule

119 of the Rules of the International Tribunal for the fanner Yugoslavia (which mirrors

Rule 120 of the Rules), the Appeals Chamber held that:
Where an applicant seeks to present a new fact which becomes known only after trial,
despite the exercise of due diligence during the !rial in discovering it, Rule 119 is the
governing provision. In such a case, the Appellant is not seeking to admit additional
evidence of a fact that was considered at trial but rather a new fact. .. It is for the Trial
Chamber to review the Judgement and determine whether the new fact, if proved, could
have been a decisive factor in reaching a decision". 58

Further, the Appeals Chamber stated that-

E.g. in Belgium Article 443 et seq. of the Code d'Instrucdon Criminelle provides for "Demandes en
Revision"; In Sweden, Chapter 58 of Part 7 of the Swedish Code of Judicial Procedure (which came into
force on 1 January 1948, provision cited as per amendments of the Code as of 1 January 1999) provides for the
right of review; In France, Article 622 et seq. of the Code de Procedure Penale (as amended by the law of 23
June 1989) provides for "Demandes en Revision"; In Germany, Section 359 et seq. of the German Code of
Criminal Procedure 1987 (as amended) provides for "re-opening"; In Italy, Articles 629-647 of the Codice de
Procedura Penale provides for review; and in Spain Article 954 of La Ley de Enjuictamieneo Criminal
provides for "Revision".
56 Article 25, Rules 120 and 121.
51 Prosecutor v. DuSkQ Tadic. Decision on Appellant's Motion for the extension of the time-limit and
admission ofadditional evidence, Case no, IT-94-1-A. ISt!l October 1998.
58 Ibid., at 30.
55
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a distinction exists between a fact and evidence of that fact. The mere subsequent
discovery of evidence of a fact which was known at trial is not itself a new fact within
59
the meaning of Rule 119 of the Rules.

43.

The Appeals Chamber would also point out at this stage, that although the

substantive issue differed, in Prosecutor v, Draien Erdemovic, 60 the Appeals Chamber
undertook to warn both parties that "[t]he appeal process of the International Tribunal is not
designed for the purpose of allowing parties to remedy their own failings or oversights
during trial or sentencing". The Appeals Chamber confirms that it notes and adopts both
this observation and the test established in Prosecutor v. Dusko Tadic in consideration of

the matter before it now.
44.

The Appeals Chamber notes the submissions made by both parties on the criteria,

and the differences which emerge. In particular it notes the fact that the Prosecutor places
the new facts she submits into two categories (paragraph 15 above), the Appellant in tum

asking the Appeals Chamber to reject this submission as an attempt by the Prosecutor to
classify "old facts" as "new facts" (paragraph 31 above). In considering the "new facts"
submitted by the 'Prosecutor, the Appeals Chamber applies the test outlined above and
confirms that it considers, as was submitted by the Prosecutor, that a "new fact" cannot be
considered as failing to satisfy the criteria simply because it occurred before the trial. What
is crucial is satisfaction of the criteria which the Appeals Chamber has established will
apply. If a "new" fact satisfies these criteria, and could have been a decisive factor in
reaching the decision, the Appeals Chamber can review the Decision.
2. Admissibility
45.

The Appellant pleads that the Prosecutor's Motion for Review is inadmissible,

because by virtue of Article 25 of the Statute only the Prosecutor or a convicted person may
seise the Tribunal with a motion for review of the sentence. In the Appellant's view, the
reference to a convicted person means that this article applies only after a conviction has
been delivered. According to the counsel of the Appellant
Rule 120 of the Rules of Procedure and Evidence is not intended for revision or review
before conviction, but after ... a proper trial. 61

at 32.
Judgement, Case no IT-96-22-A, 7 October 1997 at § 15.
61 Transcript of the hearing of 22 February 2000 ("transcript"), p.134.

59 Ibid.,
60
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As there was no trial in this case, there is no basis for seeking a review.
46.

The Prosecutor responds that the reference to "the convicted person or the

Prosecutor" in the said article serves solely to spell out that either of the two parties may
seek review, not that there must have been a conviction before the article could apply. If a
decision could be reviewed only following a conviction, no injustice stemming from an
unwarranted acquittal could ever be redressed.

In support of her interpretation, the

Prosecutor compares Article 25 with Article 24, which also refers to persons convicted and
to the Prosecutor being entitled to lodge appeals. She argued that it was common ground
that the Prosecutor could appeal against a decision of acquittal, which would not be the case

if the interpretation submitted by the Appellant was accepted.
47.

Both Article 24 (which relates to appellate proceedings) and Article 25 of the

Statute, expressly refer to a convicted person. However, Rule 72D and consistent decisions
of both Tribunals

62

demonstrate that a right of appeal is also available in inter alia the case

of dismissal of preliminary motions brought before a Trial Chamber, which raised an
objection based on lack of jurisdiction.63 Such appeals are on interlocutory matters and
therefore by definition do not involve a remedy available only following conviction.
Accordingly, it is the Appeals Chamber's view that the intention was not to interpret the
Rules restrictively in the sense suggested by the Appellant, such that availability of the right
to apply for review is only triggered on conviction of the accused; the Appeals Chamber
will not accept the narrow interpretation of the Rules submitted by the Appellant. If the
Appellant were correct that there could be no review unless there has been a conviction, it
would follow that there could be no appeal from acquittal for the same reason. Appeals
from acquittals have been allowed before the Appeals Chamber of the ICTY. The
Appellant's logic is not therefore correct. Furthermore, in this case, the Appellant himself
had recourse to the mechanism of interlocutory appeals which would not have been
successful had the Chamber accepted the arguments he is now putting forward.
48.

The Appeals Chamber accordingly subscribes to the Prosecutor's reasoning.

Inclusion of the reference to the "Prosecutor" and the" convicted person" in the wording of
i.e. the International Tribunal for the Former Yugoslavia (ICTY) and the International Criminal Tribunal for
.
Rwanda (ICTR).
63 Rule neD) of the Rules. See also the additional provisions for appeal provided in Rules 65(D), 77D and
91(C) of the Rules. and in Rules 72, 73, 77(1), 65(D) , 91( C ) of the Rules of Procedure and Evidence of the
lCTY, as pointed out in the Reply at §§ 11.
62
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the article indicates that each of the parties may seek review of a decision, not that the
provision is to apply only after a conviction has been delivered.

The Chamber considers it important to note that only a final judgement may be

49.

reviewed pursuant to Article 2S of the Statute and to Rule 12064 . The parties submitted
pleadings on the final or non-final nature of the Decision in connection with the request for
reconsideration. The Chamber would point out that a final judgement in the sense of the
above-mentioned articles is one which terminates the proceedings; only such a decision may
be subject to review. Clearly, the Decision of 3 November 1999 belongs to that category,
since it dismissed the indictment against the Appellant and terminated the proceedings.
50.

The Appeals Chamber therefore has jurisdiction to review its Decision pursuant to

Article 25 of the Statute and to Rule 120.
3. Merits
51.

With respect to this Motion for Review, the Appeals Chamber begins by confirming

its Decision of 3 November 1999 on the basis of the facts it was founded on.

As a

judgement by the Appeals Chamber, the Decision may be altered only if new facts are
discovered which were not known at the time of the trial or appeal proceedings and which
could have been a decisive factor in the decision. Pursuant to Article 25 of the Statute, in
such an event the parties may submit to the Tribunal an application for review of the
judgement, as in the instant case before the Chamber.
52.

The Appeals Chamber confirms that in considering the facts submitted to it by the

Prosecutor as "new facts", it applies the criteria drawn from the relevant provisions of the
Statute and Rules as laid down above, The Chamber considers first whether the Prosecutor
submitted new facts which were not known at the time of the proceedings before the
Chamber, and which could have been a decisive factor in the decision, pursuant to Article
25 of the Statute. It then considers the condition introduced by Rule 120, that the new facts
not be known to the party concerned or not be discoverable due diligence notwithstanding.

If the Chamber is satisfied, it accordingly reviews its decision in the light of such new facts.

In this respect, the Appeals Chamber does not agree With the Decision on the Alternative Request for
Renewed Consideration oj Delaiic's Motion jar an Adjournment until 22 June or Request for Issue of
Subpoenas to Individuals and Requests for Assistance to the Government of Bosnia and Herzegovina (IT-96-

64
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In considering these issues, the Appellant's detention may be divided into three

53.

periods. The first, namely the period where the Appellant was subject to the extradition
procedure, starts with his arrest by the Cameroonian authorities on 15 April 1996 and ends
on 21 February 1997 with the decision of the Court of Appeal of the Centre of Cameroon
rejecting the request for extradition from the Rwandan government. The second, the period
relating to the transfer decision, runs from the Rule 40 request for the Appellant's
provisional detention, through his transfer to the Tribunal's detention unit on 19 November
1997. The third period begins with the arrival of the Appellant at the detention unit on 19
November 1991 and ends with his initial appearance on 23 February 1998.
(a) First period 05.4.1996 - 21.2.1997)

54.

The Appeals Chamber considers that several elements SUbmitted by the Prosecutor

in support of her Motion for Review are evidence rather than facts. The elements presented

in relation to the first period consist of transcripts of proceedings before the Cameroonian
courts: on 28 March 1996 ; 29 March 1996; 17 April 1996 and

3 May 1996. 65 It is

manifest from the transcript of 3 May 1996 that the Tribunal's request was diacussed'" at
that hearing.

The Appellant addressed the court and opposed Rwanda's request for

extradition, stating that, «c'est le tribunal international qui est competent» 67. The Appeals
Chamber considers that it may accordingly be presumed that the Appellant was informed of
the nature of the crimes he was wanted for by the Prosecutor. This was a new fact for the
Appeals Chamber. The Decision is based on the fact that:
l' Appelant a ete detenu pendant· une duree totale de 11 mois avant d'!tre infonne de la
nature generale des chefs d'accusation que Ie Procureur avait retenns centre lui. 6&

The information now before the Chamber demonstrates that, on the contrary, the Appellant
knew the general nature of the charges against him by 3 May 1996 at the latest. He thus
spent at most 18 days in detention without being informed of the reasons therefor.

21-T. 22 June 1998), which suggests that interlocutory decisions can be subject to review. The Appeals
Chamber confirms that the law is as stated above.
65Annexes 8, 9 and 11 to the Motion for Review.
66 On page 3 of the transcript of 3 May, the Public Prosecutor explains that he is waiting for "the Tribunal to
send us the relevant documentation (« que le Tribunal International MUS procure les documents»).
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The Appeals Chamber considers that such a time period violates the Appellant's

right to be informed without delay of the charges against him. However, this violation is
patently of a different order than the one identified in the Decision whereby the Appellant
was without any information for 11 months.
(b) Second period (21.2.1997 -19.11.1997)

56.

With respect to the second period, the one relative to the transfer decision, several

elements are submitted to the Chamber's scrutiny as new facts. They consist of Annexes 1
to 7, 10 and 12 to the Motion for Review. The Chamber considers the following to be
material:

1. The report by Judge Mballe of the Supreme Court of Cameroon.f" In his report, Justice
Mballe explains that the request by the Prosecutor pursuant to Article 40 bis was
transmitted immediately to the President of the Republic for him to sign a legislative
decree authorising the accused's transfer. As he sees it, if the legislative decree could be
signed only on 21 October 1997 that was due to the pressure exerted by the Rwandan
authorities on Cameroon for the extradition of detainees to Kigali. He adds that in any
event this semi-political semi-judicial extradition procedure was not the one that should
have been followed.
2. A statement by David Scheffer, ambassador-at-large for war crimes issues, of the United
70

Mr. Scheffer described his involvement in the Appellant's case between
September and November 1997. In his statement, Mr. Scheffer explains that the signing

States.

of the Presidential legislative decree was delayed owing to the elections scheduled for
October 1997, and that Mr. Bernard Muna of the Prosecutor's Office asked Mr. Scheffer
to intervene to speed up the transfer. He went on to say that. SUbsequent to that request,
the United States Embassy made several representations to the Government of
Cameroon in this regard between September and November 1997. Mr. Scheffer says he
also wrote to the Government on 13 September 1997 and that around 24 October 1997

67

Page 4 of the transcript.

68 Decision,

§85.

69 Annexe N°! de la Dernande en revision.
70 Filed

on 10 December 1999.
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the Cameroonian authorities notified the United States Embassy of their willingness to
effect the transfer.
57.

In the Appeals Chamber's view a relevant new fact emerges from this information.

In its Decision, the Chamber determined on the basis of the evidence adduced at the time

that "Cameroon was willing to transfer the Appellant''", as there was no proof to the
contrary. The above information however goes to show that Cameroon had not been
prepared to effect its transfer before 24 October 1997. This fact is new.

The request

pursuant to Article 40 bis had been wrongly subject to an extradition process, when under
Article 28 of the Statute all States had an obligation to co-operate with the Tribunal. The
President of Cameroon had elections forthcoming, which could not prompt him to accede to
such a request. And it was the involvement of the United States, in the person of Mr.
Scheffer, which in the end led to the transfer.
58.

The new fact, that Cameroon was not prepared to transfer the Appellant prior to the

date on which he was actually delivered to the Tribunal's detention unit, would have had a
significant impact on the Decision had it been known at the time, given that, in the
Decision. the Appeals Chamber drew its conclusions with regard to the Prosecutor's
negligence in part from the fact that nothing prevented the transfer of the Appellant save the
Prosecutor's failure to act:
It is also clear from the record that the Prosecutor made no efforts to have the Appellant
transferred to the Tribunal's detention unit until after he
the writ oj habeas corpus.

moo

Similarly, the Prosecutor has made no showing that such efforts would bave been
futile. There is nothing in the record that indicates that Cameroon was not willing
to ~ansfer the Appellant. Rather it appears tbat the Appellant was simply forgotten
about. 71

The Appeals Chamber considered that the human rights of the Appellant were violated by
the Prosecutor during his detention in Cameroon. However, the new facts show that, during
this second period, the violations were not attributable to the Prosecutor.
(c)

59.

Third period 09.11.1997 - 23.2.1998)
In her Motion for Review, the Prosecutor submitted few elements relating to the

third period, that is the detention in Arusha, However, on 16 February 2000 she lodged

Decision. §59.
n Decision. §96 (emphasis added).

71
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additional material in this regard, along with a motion for deferring the time-limits imposed
for her to submit new facts. Having examined the Prosecutor's request and the Registrar's
memorandum relative thereto as well as the Appellant's written response lodged on 28
February 200073 , the Appeals Chamber decides to accept this additional information.

60.

The material submitted by the Prosecutor consists of a letter to the Registrar dated

11 February 2000, and annexes thereto. A relevant fact emerges from it. The letter and its
annexes indicate that Mr. Nyaberi, counsel for the defence, entered into talks with the
Registrar in order to set a date for the initial appearance. Several provisional dates were
discussed. Problems arose with regard to the availability of judges and of defence counsel.
Annex C to the Registrar's letter indicates that Mr. Nyaberi assented to the initial
appearance taking place on 3 February 1997. This was not challenged by the defence at the
hearing.
61.

The assent of the defence counsel to deferring the initial appearance until 3 February

1997 is a new fact for the Appeals Chamber. During the proceedings before the Chamber,
only the judicial recess was offered by way of explanation for the 96-day period which
elapsed between the Appellant's transfer and his initial appearance, and this was rejected by
the Chamber. There was no suggestion whatsoever that the Appellant had assented to any

part of that schedule.
There is no evidence that the Appellant was afforded an opportunity CO appear before an
independent Judge during the period of the provisional detention and the Appellant
contends that he was denied this oppormnity."

62.

The decision by the Appeals Chamber in respect of the period of detention in Arusha

is based ana 96-day lapse between the Appellant's transfer and his initial appearance. The
new fact relative hereto, the defence counsel's agreeing to a hearing being held on 3
February 1997, reduces that lapse to 20 days - from 3 to 23 February.

The Chamber

considers that this is still a substantial delay and that the Appellant's rights have still been
violated.

However, the Appeals Chamber finds that the period during which these

violations took place is less extensive than it appeared at the time of the Decision.

The President of the Appeals Chamber authorised the f.tling of this document during the hearing of 22
February, see page 57 of the transcript.
H Decision, §69,

73
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(d) Were the new facts known to the Prosecutor?
Rule 120 introduces a condition which is not stated in Article 25 of the Statute

63,

which addresses motions for review. According to Rule 120 a party may submit a motion
for review to the Chamber only if the new fact "was not known to the moving party at the
time of the proceedings before a Chamber, and could not have been discovered through
the exercise of due diligence" (emphasis added).
64.

The new facts identified in the first two periods were not known to the Chamber at

the time of its Decision but they may have been known to the Prosecutor or at least they
could have been discovered. With respect to the second period, the Prosecutor was not
unaware that Cameroon was unwilling to transfer the Appellant, especially as it was her
deputy, Mr. Muna, who sought Mr. Scheffer's intervention to facilitate the process. But
evidently it was not known to the Chamber at the time of the Appeal proceedings. On the
contrary. the elements before the Chamber led it to the opposite finding, which was an
important factor in its conclusion that "the Prosecutor has failed with respect to her
obligation to prosecute the case with due diligence.,,7s
65.

In the wholly exceptional circumstances of this case, and in the face of a possible

miscarriage of justice. the Chamber construes the condition laid down in Rule 120, that the
fact be unknown to the moving party at the time of the proceedings before a Chamber, and
not discoverable through the exercise of due diligence, as directory in nature. In adopting
such a position, the Chamber hasregard to the circumstance that the Statute itself does not
speak to this issue.
66.

There is precedent for taking such an approach. Other reviewing courts, presented

with facts which would clearly have altered an earlier decision, have felt bound by the
interests of justice to take these into account, even when the usual requirements of due
diligence and unavailability were not strictly satisfied. While it is not in the interests of
justice that parties be encouraged to proceed in a less than diligent manner. "courts cannot
close their eyes to injustice on account of the facility of abuse?".

7' Decision, § 101.
76 Berggren v Mutual. Life Insurance Co" 231 Mass. at 177.The full passage reads:
"The mischief naturally flowing from retrials based upon the discovery of alleged new evidence leads to the
establishment of a somewhat stringent practice against granting such motions unless upon a survey of the
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The Court of Appeal of England and Wales had to consider a situation not unlike

that currently before the Appeals Chamber in the matter of Hunt and Another v Arkin.?? In
that case, a punitive order was made against a firm of solicitors for having taken a certain
course of action. It emerged that the solicitors were in possession of information that
justified their actions to a certain extent, and which they had failed to produce on an earlier
occasion. despite enquiries from the court. As in the current matter, the moving party (the
solicitors) claimed that the court's enquiries had been unclear, and that they had not fully
understood the nature of the evidence to be presented. The Judge approached the question
as follows:
1 hope I can be forgiven for taking a very simplistic view of this situation. What I think: I
have to ask myself is this: if these solicitors ." had produced a proper affidavit on the
last occasion containing the information which is now given to me " .would I have made
the order in relation to costs that I did make? It is a very simplistic approach, but I think
it is probably necessary in this situation.

He concluded that he would not have made the same order, and so allowed the fresh
evidence and ordered a retrial. The Court of Appeal upheld his decision.
68.

Faced with a similar problem, the Supreme Court of Canada has held that the

requirements of due diligence and unavailability are to be applied less strictly in criminal
than in civil cases. In the leading case of McMartin v The Queen, the court held, per Ritchie
J. that:
In all the circumstance, if the evidence is considered to be of sufficient strength that it
might reasonably affect the verdict of the jury, I do not think it should be excluded on tbe
ground that reasonable diligence was not exercised to obtain it at or before the trial. n

69.

The Appeals Chamber does not cite these examples as authority for its actions in the

strict sense. The International Tribunal is a unique institution, governed by its own Statute
and by the provisions of customary international law, Where these can be discerned.
However, the Chamber notes that the problems posed by the Request for Review have been
considered by other jurisdictions, and that the approach adopted by the Appeals Chamber
here is not unfamiliar to those separate and independent systems. To reject the facts

whole case a miscarriage of justice is likely to result if a new trial is denied. This is the fundamental test, in aid
of which most if not all the rules upon the matter from time to time alluded to have been formulated. Ease in
obtaining new trials would offer temptations to the securing of fresh evidence to supply former deficiencies.
But courts cannot close their eyes to injustice on account of facility of abuse' ."
77 Court of Appeal (Civil Division) 6 May 1964.
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presented by the Prosecutor, in the light of their impact on the Decision, would indeed be to
close ones eyes to reality.
70.

With regard to the third period, the Appeals Chamber remarks that, although a set of

the elements submitted by the Prosecutor on 16 February 2000 were available to her prior to
that date, according to the Registrar's memorandum, Annex C was not one of them. It must
be deduced that the fact that the defence counsel had given his consent was known to the
Prosecutor at the time of the proceedings before the Appeals Chamber.
4. Conclusion
71.

The Chamber notes that the remedy it ordered for the violations the Appellant was

subject to is based on a cumulation of elements:
... the fundamental rights of the Appellant were repeatedly violated. What may be worse,
it appears that the Prosecutor's failure to prosecute this case was tantamount to
negligence. We find this conduct to be egregious and, in light of the numerous violations,
conclude that the only remedy for such prosecutorial inaction and tbe resultant denial of
his rights is to release the Appellant and dismiss the charges against him.?9

The new facts diminish the role played by the failings of the Prosecutor as well as the
intensity of the violation of the rights of the Appellant. The cumulative effect of these
elements being thus reduced, the reparation ordered by the Appeals Chamber now appears
disproportionate in relation to the events. The new facts being therefore facts which could
have been decisive in the Decision, in particular as regards the remedy it orders, that
. remedy must be modified.
72.

The Prosecutor has submitted that it has suffered "material prejudice" from the non

compliance by the Appeals Chamber with the Rules and that consequently it is entitled to
relief as provided in Rule 5. As the Appeals Chamber believes that this issue is not relevant
to the Motion for Review and as the Appeals Chamber has in any event decided to review
its Decision, it will not consider this issue further.

78

79

(1964) 1 CCC 142,46 DLR (2d) 372.
Decision. §106.
.
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I LISt.,
B, RECONSIDERATION
73.

The essential basis on which the Prosecutor sought a reconsideration of the previous

Decision. as distinguished from a review, was that she was not given a proper hearing on
the issues passed on in that Decision. The Appeals Chamber finds no merit in the contention
and accordingly rejects the request for reconsideration.
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VI. CONCLUSION
74.

The Appeals Chamber reviews its Decision in the light of the new facts presented by

the Prosecutor. It confirms that the Appellant's rights were violated, and that all violations
demand a remedy. However, the violations suffered by the Appellant and the omissions of
the Prosecutor are not the same as those which emerged from the facts on which the
Decision is founded. Accordingly, the remedy ordered by the Chamber in the Decision,
which consisted in the dismissal of the indictment and the release of the Appellant, must be
altered.
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vn, DISPOSITION
75.

For these reasons, the APPEALS CHAMBER reviews its Decision of 3 November

1999 and replaces its Disposition with the following:

1) ALLOWS the Appeal having regard to the violation of the rights of the Appellant to the

extent indicated above;

2) REJECTS the application by the Appellant to be released;
3) DECIDES that for the violation of his rights the Appellant is entitled to a remedy, to be

fixed at the time of judgement at first instance, as follows:
a) If the Appellant is found not guilty, be shall receive financial compensation;
b) If the Appellant is found guilty. his sentence shall be reduced to take account of the
violation of his rights.

Judge Vohrah and JUdge Nieto-Navia append Declarations 'to this Decision.
Judge Shahabuddeen appends a Separate Opinion to this Decision.
Done in both English and French, the French text being authoritative.

_ _ _,sl,

_

Claude J orda,
Presiding

____,8/.

_

Lal Chand Vohrah

_ _ _5/.

_ _ _ _sl.

Mohamed Shahabuddeen

_____sl..

_

Rafael Nieto-Navia

_

_

Fausto Pocar

Dated this thirty-first day of March 2000
At The Hague,
The Netherlands
[Seal of the Tribunal]
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1.

I would like to reiterate that I fully agree with the conclusions of the Appeals

Chamber in the present decision and with the disposition that follows this Review. This
agreement, however, calls for a few observations on my part. In the original decision the
Appeals Chamber invoked the abuse of process doctrine. In the light of the facts which
where then before it, the Chamber found that to proceed with the trial of the Appellant in
the face of the egregious violations of his rights would be unjust to him and injurious to the
integrity of the judicial process of the Tribunal. Consequently, the Appeals Chamber
decided that the proceedings against the Appellant should be discontinued.
2.

In its previous decision, the Appeals Chamber proceeded on the basis of, inter alia,

its finding that the Prosecutor was responsible for the delays of which the Appellant
complained. In this Review a different picture has been shown by the disclosure of new
facts which now diminish substantially the blameworthiness attributed to the Prosecutor on
the ground of lack of diligence, and the seriousness of the violations suffered by the
Appellant. Had the Appeals Chamber been apprised of these facts on appeal, the original
decision would have been different and the abuse of process doctrine would not have been
called in aid and applied with all the vigour that was implicit in the "with prejudice" order
that was made.
3.

I must say that I have had the benefit of reading the Declaration in draft of my

brother Judge Nieto-Navia and would like to state that I subscribe fully to the views he has
expressed therein on the overriding principle relating to the independence of the judiciary
(in the light of the considerations which the Prosecutor and the Representative of the
'-

Government of Rwanda as amicus curiae have, perhaps unwittingly, asked the Appeals
Chamber to take into account), and on the principles of human rights.

Case No.: ICTR-97-19-AR72
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4.

In conclusion, I am satisfied that there are new facts which now require that the

previous decision be modified in the way stated in the disposition of the present decision.

Done in English and French, the English text being authoritative.

Sf.
Lal Chand Vohrah

Dated this 31st day of March 2000

At TheHague,
The Netherlands.

[Sealof theTribunal]
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DECLARATION OF JUDGE RAFAEL NlETO-IMVIA
,
APR IDA & 23 '
It is necessary to consider the role of the Tribunal in the context of its mandate in

1.

Rwanda as dispenser of justice and the effect, if any, of politics on its work in prosecuting
those responsible for genocide and other serious violations of international humanitarian
law.
2.

This issue was raised specifically during the oral hearing on this matter, in Arusha,

on 22 February 2000 by the Chief Prosecutor. It is expedient to set out the relevant section:
"Let me just say a few words with respect to the government of Rwanda. The
government of Rwanda reacted very seriously in a tough manner to the decision of 3
November 1999. It was a politically motivated decision, which is understandable. It can
only be understood if one is cognisant with the situation, if one is aware of what
happened in Rwanda in 1994. I also notice that, well, it was the Prosecutorthat had no
visa to travel to Rwanda. It was the Prosecutor who was unable to go to her office in
Kigali. It was the Prosecutorwho could not be receivedby the Rwandan authorities. In
November, after your decision, there was no co-operation, no collaboration with the
office of the Prosecutor. In other words, justice, as dispensed by this Tribunal was
paralysed. It was the trial of Baglishima which had to be adjourned becausethe Rwandan
government did not allow 16 witnesses to appear beforethis Court. In other words, they
were not allowed to leave the territory of Rwanda. Fortunately, things have improved
currently, and we again enjoy the support of the government. Why? Because we were
able to show our good will, our willingness to continue with our work based on the
mandate entrusted to us. However, your Honours, due account has to be taken of that
fact. Whether we want it or not, we must come to terms with the fact that our ability to
continue with our prosecution and investigations depend on the government of Rwanda.
That is the reality that we face. What is the reality? Either Barayagwiza can be tried by
this Tribunal, in the alternative; or the only other solution that you have is for
Barayagwiza to be handed over to the state of Rwanda to his natural judge, judex
naturalis, Otherwise I am afraid, as we say in Italian, possiamo chiudere la baracca. In
otherwords we can as well put the key to that door, close the door and then open that of
the prison. And in that case the Rwandan government will not be involved in any
manner"!

3.

The Prosecutor maintained that after the Decision in the instant case was rendered

by the Appeals Chamber on 3 November 1999 (hereinafter "the Decision"), justice before
the International Criminal Tribunal for Rwanda was effectively suspended as a result of
action taken by the Rwandan government, who reacted essentially to what they viewed as
an adverse decision of the Appeals Chamber.

I

Transcript of the hearing on 22 February2000, (the 'Transcript'), pp. 26-28.
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4.

It would be naive to assert that the Tribunal does not depend on the co-operation of

States for it to fulfil its duties. Indeed the Appeals Chamber itself has held that
"The International Tribunal must turn to States if it is effectivelyto investigate crimes,
collect evidence, summon witnesses and have indictees arrested and surrendered to the
International Tribunal.t'''

Without State co-operation, the work of the Tribunal would be rendered impossible.
5.

In order to cater for this, and aware of the need to ensure effective and ongoing co-

operation, Article 28 of the Statute compels States to co-operate with the Tribunal "in the
investigation and prosecution of persons accused of committing serious violations of
international humanitarian law'". This is a general obligation incumbent on all States but
the Rwandan government is specially obliged, because the Tribunal was established "for the
sole purpose of prosecuting persons responsible for genocide and other serious violations of
International Humanitarian Law committed in the territory of Rwanda'". In addition, being
the territory in which most of the crimes alleged took place, the co-operation of the
Rwandan government with the Tribunal in fulfilment of their obligations as prescribed by
Article 28, is paramount.
6.

This obligation of the Rwandan government is absolute. It is an obligation which

cannot be overridden in particular circumstances by considerations of convenience or
politics.
7.

In my view, the Appeals Chamber, although mindful of this essential need for co-

operation by the Rwandan government, is also mindful of the role the Tribunal plays in this
process and therefore I refute most strenuously the suggestion that in reaching decisions,
political considerations should play a persuasive or governing role, in order to assuage
States and ensure co-operation to achieve the long-term goals of the Tribunal. On the
contrary, in no circumstances would such considerations cause the Tribunal to compromise
2 Prosecutor v. Tihomir Bla§kic. Judgement on the Request of the Republic of Croatia for Review of the
Decision ofTrial Chamber II of18 July 1997,case no. IT-9S-I4-AR108bis, 29 October 1997,§26.
3 Article28.1. Security Council Resolution 955 (1994) (SIRES/955) (1994) § 2, also states that "all states shall

cooperate fully with the International Tribunaland its organs in accordance with the present resolution and the
Statuteof the International Tribunal and that consequently all States sball take any measures necessaryunder
their domestic law to implement the provisions of the present resolution and the Statute, including the
obligation of States to comply with requestsfor assistance or orders issued by a Trial Chaber under Article28
of the Statute, and requests States to keep the Secretary-General informed of such measures."
2
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its judicial independence and integrity. This is a Tribunal whose decisions must be taken,
solely with the intention of both implementing the law and guaranteeing justice to the case
before it, not as a result of political pressure and threats to withhold co-operation being
exerted by an angry government.
8.

Faced with non co-operation by a State and having exhausted the facilities available

to it to ensure co-operation, a clear mechanism has been provided in the Statute and Rules'
whereby the Tribunal may make a finding concerning the particular State's failure to
observe the provisions of the Statute or the Rules and thereafter may report this finding to
the Security Council. 6 It then falls to the Security Council to determine appropriate action to
take against the State in question," The involvement of the Tribunal will cease at the point
of referral to the Security Council and indeed its position is safeguarded further by the
stipulation, as has been held, that ''the finding by the International Tribunal must not include
any recommendations or suggestions as to the course of action the Security Council may
wish to take as a consequence of that finding".

This mechanism ensures that clear

separation in roles is maintained and more importantly that the independence of the
Tribunal cannot be called into question. Its mandate is the prosecution of those responsible
for serious violations of international humanitarian la~ and it must do so in an impartial
and unbiased fashion. It must not qualify this independence under any circumstances.
9.

The concept of "the separation of powers" plays a central role in national

jurisdictions. This concept ensures that a clear division is maintained between the functions
of the legislature, judiciary and executive and provides that "one branch is not permitted to
encroach on the domain or exercise the powers of another branch." .10 It ensures that the
judiciary maintains a role apart from political considerations and safeguards its
independence.

Council Resolution 955 (1994) (S/RES/955)(l994) § 1.
Rule 54 includes the power to issue orders, summonses, subpoenas, warrants and transfer orders. See
Prosecutor v. Dwko Tadic, Judgement, Case no. IT-94-1-A, 15 July 1999, § 52.
6 Rule 7bis of the Rules. Supra note 2 at 26 and 33. Also, Prosecutor v. Du§ko Tadic, Judgement, Case no. IT94-1-A, 15 July 1999 § 51.
7 Such failure by States to comply with their obligations under the Statute, have been referred to the Security
Council on several occasions to date (Supra. note 2, § 34).
8 Supra. note 2 § 36.
9 Article I ofthe Statute.
th
10 Blacks Law Dictionary, 6 edition, West Publishing Co, 1990, p. 1365.
4 Security

S E.g.•
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10.

As a result, the judiciary holds a privileged position in national jurisdictions and is

subjected to unceasing public scrutiny of its activities. This however is accepted as being a
necessary component of its existence so that public confidence in the system can be
maintained.
11.

In consideration of this issue, I note the importance accorded to the principle by the

United Nations, in appointing a Special Rapporteur on the Independence of Judges and
Lawyers and by the General Assembly, in the promulgation of the 1985 UN Basic
Principles on the Independence of the Judiciary.J1 The Principles as a whole are of the
utmost importance, but it serves now to highlight the following provisions:
"1.
The independence of the judiciary shall be guaranteed by the State and enshrined
in the Constitution or the laws of the country. It is the duty of all government and other
institutions to respect and observe the independence of the judiciary;
2.
The judiciary shall decide matters before it impartially, on the basis of facts and
in accordance with the law, without any restrictions, improper influences, inducements,
pressures, threats or interferences, direct or indirect, from any quarter or for any
reason.12"

The principle of the independence of the judiciary is overriding and should at all times take
precedence faced with any conflict, political pressures or interference. The proposition put
forward by the Prosecutor that political considerations can play a role in the Appeals
Chamber's decision making and actions is not acceptable.
12.

Indeed it is important to note the remark made by Robert H. Jackson, Chief of

Counsel for the United States at the International Military Tribunal, sitting at Nuremberg, in
his opening speech before the Tribunal on 21 November 1945:

II Seventh United Nations Congress on the Prevention of Crime and the Treatment of Offenders, Milan, 26
August - 6 September 1985: Report prepared by the Secretariat Chap.IV, sect. B, as referred to in GA
Resolution NRES/40/146 of 13 December 1985 "Human Rights in the Administration of Justice". The
Resolution was also pointed out by the Appellant in the Oral Hearing on 22 February 2000 and recorded at
~age 213 of the Transcript.
2/bid., § 1,2. Note also, the UN 1990 Basic Principles on the Role of Lawyers adopted by the Eighth United
Nations Congress on the Prevention of Crime and the Treatment of Offenders. at its meeting in Havana, Cuba
from 27 August to 7 September 1990. The General Assembly has welcomed these principles and invites
governments to respect them and to take them into account within the framework of their national legislation
and practice (AIRES/45/166 of 18 December 1990).

4
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"The United States believed that the law has long afforded standards by which ajuridical
hearing could be conducted to make sure that we punish only the right men and for the
right reasons,,13

13.

6lfb

Political reasons are not the right reasons. The Tribunal is endowed with a Statute,

which ensures that trials take place by means of a transparent process, wherein widely
accepted international standards of criminal law are applied. Central to this process is the
maintenance of human rights standards of the highest level, to ensure that the basic Rule of
Law is upheld.

'14.

The basic human right of an accused to be tried before an independent and impartial

tribunal is recognised also in the major human rights treaties and is one to which the
Tribunal accords the utmost importance. 14 Indeed the Appeals Chamber in a case before the
IeTY, held in consideration of its function that:
"For a Tribunal such as this one to be established according to the rule of law, it must be
established in accordance with the proper international standards; it must provide all the
guarantees of fairness, justice and even-handedness, in full conformity with
internationally recognised human rights instruments" IS

15.

It must not be forgotten that the Rwandan government itself has recognised the

importance of impartial justice. In requesting the establishment of a Tribunal by the
international community, the Rwandan government stated that it supported an international
tribunal because of its desire to avoid "any suspicion of its wanting to organise speedy
vengeful justice". 16 Accordingly, this Tribunal's fundamental aim is to vindicate the highest
standards of international criminal justice, in providing

an impartial and equitable system of

justice.

13 The Trial of German Major War Criminals by the International Military Tribunal sitting at Nuremberg
Germany (commencing 20 November 1945) Opening Speeches ofthe ChiefProsecutors. Published under the
Authority ofRM. Attorney-General By His Majesty's Stationery Office, London: .1946. pp. 36 and 37.
14 Article 14 (1) of the International Covenant of Civil and Political Rights,1966 ("ICCPR") provides, inter
alia, that "everyone shall be entitled to a fair and public hearing by a competent, independent and impartial
tribunal established by law". Similarly, Article 6{l) of the European Convemion for the Protection ofHuman
Rights and Fundamental Freedoms (1950) ("ECHR"), protects the right to a fair trial and requires, inter alia,
that cases be heard by an "independent and impartial tribunal established by law," and Article 8(1) of the
American Convention on Human Rights (1969) ("ACHR") provides that "[e]very person has the right to a
hearing, with due guarantees and within a reasonable time, by a competent, independent and impartial
tribunal, previously established by law."
15 Prosecutor v. Du~ko Tadic. Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, Case
no.IT-94-1-AR72, 2 October 1995, § 45.
16 UN Doc. S!PV.3453 (1994) at 14.
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But now the government of Rwanda has suggested that the Tribunal should convict

all the indictees who come before it. It is wrong. The accused can be acquitted if the Trial
Chamber is not satisfied that guilt has been proven beyond a reasonable doubt,"
Alternatively, the accused can be released on procedural grounds, as was the case in the
Decision. In the application of impartial justice the role of the Tribunal is not simply to
convict all those who appear before it, but to consider a case upholding the fundamental
principles of human rights.
17.

By virtue of Resolution 955 of 1994, the Security Council stated:
"Convinced that in the particular circumstances of Rwanda, the prosecution of persons
responsible for serious violations of international humanitarian law would enable this
aim to be achieved and would contribute to the process of national reconciliation and to
the restoration and maintenance ofpeace", IS

This was subsequently reiterated by Resolution 1165 of 1998, when the Security Council
stated that it "remain[ed] convinced that in the particular circumstances of Rwanda, the
prosecution of persons responsible for serious violations of international humanitarian law
will contribute to the process of national reconciliation and to the restoration and
maintenance of peace in Rwanda and in the region"!", This aim can only he achieved by an
independent Tribunal, mindful of the task entrusted to it by the international community.
18.

Both Tribunals, ICTY and ICTR, find themselves in the midst of very emotive

atmospheres and are charged with the duty to maintain their independence and
transparency, as expected by the international community, preserving the norms of
international human rights. The international community needs to be sure that justice is
being served but that it is being served through the application of their Rules and Statutes,
which are applied in a consistent and unbiased manner. I recall the words of the
Zimbabwean Court in the Mlambo case, as cited in the Decision:
"The charges against the applicant are far from trivial and there can be no doubt that it
would be in the best interests of society to proceed with the trial of those who are

Rule 87(A) of the Rules of Procedure and Evidence.
Supra note 4.
19 Security Council Resolution 1165 (1998) (S/RES/l165) (1998).

17
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charged with the commission of serious crimes. Yet that trial can only be undertaken if
the guarantee under.... the Constitution has not been infiinged.,,20

Difficult as this may be for some to understand, these are the principles which govern
proceedings before this Tribunal at all times, even if application of these principles on
occasion renders results which for some, are hard to swallow.

•

19.

•

•

I wish to draw attention to the matter of resjudicata, which was referred to by both

the Appellant and the Prosecutor in their written briefs'". I wish to briefly discuss the
applicability of this principle to the case in hand, noting that the Appeals Chamber has now
reviewed its Decision.

20.

The principle of resjudicata is well settled in international law as being one of those

"general principles of law recognized by civilised nations", referred to in Article 38 of the
Statutes of the Permanent Court of Intemational Justice ("PCU") and the International Court
of Justice ("ICJ,,).22 As such, it is a principle which should be applied by the Tribunal. The
principle can be enunciated as meaning that, once a case has been decided by a final and
valid judgement rendered by a competent tribunal, the same issue may not be disputed again
between the same parties before a court of la~3.

Jean.Bosco Barayagwiza v. The Prosecutor, Decision, Case no. 1CTR-97-19-AR72, 3 November 1999 (the
'Decision'), § 111.
21 Brief ill Support of the Prosecutor's Motion for Review or Reconsideration of the Appeals Chamber
Decision tccndered on 3 November 1999 in Jean-Basco Barayogwisa v. The Prosecutor following the Orders
of the Appeals Chamber Dated 25 November 1999, § 74. Appellant's Response to Prosecutor's Motion for
Review 01' Reconsideration of the Appeals Chamber Decision Rendered on 3 November 1999 in Jean-Bosco
Barayagwiza v. The Prosecutor and Request for Stay ofExecution, § 17. Prosecutor's Reply to the Appellant's
Response to the Prosecutor's Motion for Review or Reconsideration of the Appeals Chamber Decision
Rendered on 3 November 1999 in Jean-Bosco Barayagwiza v. The Prosecutor and Request for Stay of
Executtc». § 21.
22 See Ju.lge Anzilotti's dissenting opinion in the Chorzow Factory Case (Interpretation), PCIJ Series A
(1927), !.~ at 27. See also PCB, Advisory Committee of Jurists: Proces-verbaux of the Proceedings of the
Commiti.v, June 16-July 24,1920, with Annexes, The Hague, 1920, pp. 315-316.
23 Effect cfAwards ofCompensation made by the United Nations Administrative Tribunal, 1CJ Reports 1954,

20

p.47.
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The rationale behind the principle is that security is requiredin juridical relations.

The determinative and obligatory character of a judgement prevents the parties from
contemplating the possibility of not complying with the decision or alternatively from

seeking the same or another court to decide in a different manner. At the same time it is
understood that only final judgements are considered res judicata, as judgements of lower
courts em generally take advantage of appellate proceedings.
22.

.he impact of the Appeals Chamber Decision is twofold. On the one hand the

Appeals Chamber decided to allow an appeal" against a decision of Trial Chamber

n

2S

which dismissed a preliminary objection by the accused based on lack of personal
jurisdic.ion, on the grounds inter alia, that the fundamental human rights of the accused to a
fair anc expeditious trial were violated as a result of his arrest and long detention in
Cameroon before being transferred to the U.N. Detention Facilities in Arusha. On the other
hand, the Decision "DISMISSE[D] THE INDICTMENT with prejudice to the
Prosecuror.,,26 This rendered the Decision final and definitive, as stated by the Appeals
Chambv: in its decision today?7

23.

),e International Court of Justice has held:
"It is contended that the question of the Applicants' legal right or interest was settled by
the [1962]28 Judgementand cannot now be reopened. As regards the issue of preclusion,
.he Court finds it unnecessary to pronounce on various issues which have been raised in
.his connection, such as whether a decision on a preliminary objection constitutes a res
judicata in the proper sense of that term, -whether it ranks as a "decision" for the
purposes of Article 59 of the Court's Statute, or as "final" within the meaning of Article
00. The essential point is that a decision on a preliminary objection can never be
preclusive of a matter appertaining to its merits, whether or not it has in fact been dealt
..vith in connectionwith the preliminary objection".29

24.

: ~; domestic jurisdictions a preliminary objection on lack of competence, raised by a

party before a court does not prevent the matter being brought before the competent court.
However. some decisions on preliminary points which are primarily within the competence
Supra note 20, § 113(1).
v. Barayagwiza, Decision on the Extremely Urgent Motion by the Defence for Orders to Review
and/or A,/!ijjJ the Arrest and Provisional Detention of the Suspect, Case No. ICTR·97-19-1, 17 November
1998, anc ~'.:·osecutor v. Barayagwiza, Corrigendum, CaseNo. ICTR-97-19-1, 24 November 1998.
26 Supra note 20, § 113(2).
27 § 49.
28 South West Africa Cases (Ethiopia v. South Africa; Liberia v. South Africa) Preliminary Objections, ICJ
Reports. 1962, p. 319.
29 South 11"'\( Africa, Second phase, Judgement, ICJ Reports. 1966,p. 6 at § 59.
24

2S ProseC'."'lX
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of the court acquire the force of res judicata on the question decided and the court is bound
by its OW!l decisions."
25.

In this Tribunal, Article 25 of the Statute opens up the possibility for review of

"final" decisions, if certain criteria are satisfied. The Appeals Chamber has clearly
explained this in its decision today. It is clear to me that if the Statute provides for a "final"
decision >J be reviewed, when a Chamber acts pursuant to this provision, the principle of

resjudicata does not apply.
26.

Some common law systems consider that dismissal of an indictment with prejudice

bars the .ight to bring an action again on the same issue and is, therefore, res judicata. 3 )
The insta. ,L case has not been litigated on the merits. What seems to be "final" is the issue of
the prejudice to the Prosecutor, because the Prosecutor was barred from bringing the case
before the Tribunal again. As I understood it, the Decision considered the finding of
"prejudice to the Prosecutor" as a form of punishment due to the violations of fundamental
human rights committed by the Prosecutor against the Appellant,32
27.

If .he new facts brought before the Appeals Chamber under Article 25 mean that the

Prosecutor is responsible for less extensive violations (as accepted by the Appeals Chamber
today),33 she cannot be punished because of them, the dismissal cannot be with prejudice to
her and hence the Decision must be amended. That is what we are deciding today.
28.

}j u.nan rights

treaties provide that when a state34violates fundamental human rights,

it is obliged to ensure that appropriate domestic remedies are in place to put an end to such

The dis. .rction in the civil law systems between peremptory (which put an end to the procedure) and
dilatory (Which simply delay the procedure) preliminary objections is very useful.

30
31

This con cpt is unknown to civil law systems.

32

Supra 1l( .. .' 20, § 76.

§ 72.
34 In these treaties, the "subject-parties" are always States. See Article 2.1 ICCPR; Article 1 ECHR; Article 1.1
ACHR. Th; Inter-American Court of Human Rights held that "as far as concerns the human rights protected
by the Convention, the jurisdiction of the organs established thereunder refer exclusively to the international
responsio.. ..y of States and not to that of individuals" (International Responsibility for the Promulgation and

33

Enforcelile:', ofLaws in Violation ofthe Convention (Articles 1 and 2 ofthe American Convention on Human
Rights), .\c':sory Opinion OC-14/94 of December 9,1994, Series A No. 14, § 56.
9
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violation and in certain circumstances to provide for fair compensation to the injured
party."

29.

1\' .hough the

Tribunal is not a State, it is following such a precedent to compensate

the AppcI! ant for the violation of his human rights. As it is impossible to tum back the
clock, 1 '..Link that the remedy decided by the Appeals Chamber fulfills the international
requiremv: its.

•

30.

•

•

Finally, I wish to emphasise that the Appeals Chamber made its Decision, based on

certain f::,: .s which were presentedbefore it at that time. The new facts which are before the
Appeals ·,·hamber now, change its position. If these facts which the Appeals Chamber has
conclude.' to be new facts and which are discussed in today's decision, had been before the

Appeals " hamber when considering the Decision, it is my opinion that the Appeals
Chambe. . .ould have reached a differentdecisionat that time.

Done in l-oth English and French,the Englishtext being authoritative.

s/.

Rafael Nieto-Navia
Dated tl.is 31 st day of March 2000
At The I-: gue,
The Netl.rlands.

Article' ,) ECHR; Article 63.1, ACHR. International jurisprudence has considered a "general concept of
law" that . .lations of international obligations which cause harm deserve adequate reparation (Factory at
Chorzow.: 'isdiction, Judgement No.8, 1927, P.C.l.J., Series A, No.9, p.21; Factory at Chorzow. Merits,
Judgement ' 0 . 13, 1928, P.C.I.J., Series A, No. 17, p. 29.
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SEPARATE OPINION OF ~Cjlfi ~~DEEN
1.

This is an important case: it is not every day that a court overturns its previous

decision to liberate an indicted person. This is what happens now. New facts justify and
require that result.

But possible implications for the working of the infant criminal

justice system of the international community need to be borne in mind. Because of this,
and also because I agreed with the previous decision, I believe that I should explain why I
support the present decision to cancel out the principal effect of the former.
(i)

2.

The limits ofthe present hearing

Except on one point, I was not able to agree with the grounds on which the

previous decision rested. However, the points on which I differed are not now open for
discussion. This is because the present motion of the Prosecutor has to be dealt with by
way of review and not by way of reconsideration. Under review, the motion has to be
approached on the footing that the earlier findings of the Appeals Chamber stand, save to
the extent to which it can be seen that those findings would themselves have been
different had certain new facts been available to the Appeals Chamber when the original
decision was made; under that procedure, it is not therefore possible to challenge the
previous holdings of the Appeals Chamber as incorrect on the basis on which they were
made. By contrast, under reconsideration, the appeal would have been reopened, with the
result that that kind of challenge would have been possible, as I apprehend is desired by
the prosecution. To cover all the requests made by the prosecution, it is thus necessary to
say a word on its motion for reconsideration. I agree that the motion should not be
granted. These are my reasons:
3.

Decisions rendered within the International Criminal Tribunal for the former

Yugoslavia ("ICTY") on the competence of a Chamber to reconsider a decided point vary
from the exercise of a relatively free power of reconsideration to a denial of any such
power based on the statement, made in Kordic, "that motions to reconsider are not
provided for in the Rules and do not form part of the procedures of the International

CaseNo.: ICTR-97-19-AR72
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Tribunal". 1 Where the decisions suggest a relatively free power of reconsideration, they
concern something in the nature of an operationally passing position taken in the course
of continuing proceedings; in such situations the Chamber remains seised of the matter
and competent, not acting capriciously but observing due caution, to revise its position on
the way to rendering the ultimate decision. In situations of more lasting consequence, it
appears to me that the absence of roles does not conclude the issue as to how a judicial
body should behave where complaint is made that its previous decision was
fundamentally flawed, and more particularly where that body is a court of last resort, as is
the Appeals Chamber. Not surprisingly, in "elebii: the Appeals Chamber of the ICTY
introduced a qualification in stating that "in the absence of particular circumstances
justifying a Trial Chamber or the Appeals Chamber to reconsider one of its decisions,
motions for reconsideration do not form part of the procedure of the International
Tribunal'v' The first branch of that statement is important, including its non-reproduction
of the Kordic words "that motions to reconsider are not provided for in the Rules": the
implication of the omission seems to be that the fact that the Rules do not so provide is
not by itself determinative of the issue whether or not the power of reconsideration exists
in "particular circumstances". Alternatively, the omitted words were not intended to
deny the inherent jurisdiction of a judicial body to reconsider its decision in "particular
circumstances".
4.

Circumscribed as they evidently are, it is hard, and perhaps not in the interest of

the policy of the law, to attempt exhaustively to define "particular circumstances" which
might justify reconsideration. It is clear, however, that such circumstances include a case
in which the decision, though apparently resjudicata, is void, and therefore non-existent

1 Kordic,

IT-95-14/2-PT, 15 February 1999. Andsee similarly Kovacevic, IT-97-24-PT, 30 June 1998.
Orderofthe Appeals Chamber on Hazim Delle's Emergency Motionto Reconsider Denial of Requestfor
Provisional Release, IT-96-21-A, I June 1999.

2
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in law, for the reason that a procedural irregularity has caused a failure of natural justice.3
An aspect of that position was put this way by the presiding member of the Appellate

Committee of the British House of Lords:
In principle it must be that your Lordships, as the ultimate court of appeal, have power
to correct any injustice caused by an earlier order of this House. There is no relevant
statutory limitation on the jurisdiction of the House in this regard and therefore its
inherent jurisdiction remains unfettered. In Cassell & Co Ltd v. Broome (No.2)
[1972] 2 All ER 849, [1972] AC 1136 your Lordships varied an order for costs
already made by the House in circumstances where the parties had not had a fair
opportunity to address argument on the point.
However, it should be made clear that the House will not reopen any appeal save in
circumstances where, through no fault of a party, he or she has been subjected to an
unfair procedure. Where an order has been made by the House in a particular case
there can be no question of that decision being varied or rescinded by a later order
made in the same case just because it is thought that the first order is wrong,"

5.

I understand this to mean that, certainly in the case of a court of last resort, there

is inherent jurisdiction to reopen an appeal if a party had been "subjected to an unfair
procedure".

I see no reason why the principle involved does not apply to criminal

matters if a useful purpose can be served, particularly where, as here, the decision in
question has not been acted upon.
6.

I have referred to unfairness in procedure because it appears to me that this is the

criterion which is attracted by the posture of the Prosecutor's case. Was there such
unfairness?
7.

Whether a party was or was not "subjected to an unfair procedure" is a matter of

substance, not technicality. If the party did not understand that an issue would be
considered (which is the Prosecutor's contention), that could found a claim that it was
disadvantaged. But, provided that that was understood and that there was opportunity to

See, in English law, Halsbury's Laws a/Eng/and, 4th eOO., vol. 26, pp 279·280,para. 556, where mention
is made of other situations in which a decision may be set aside and the proceedings reopened.

3
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respond, I do not see that the procedure was unfair merely because a Chamber considered
an issue not raised by the parties. The interests involved are not merely those of the
parties; certainly, they are not interests submitted by them to adjudication on a consensual
jurisdictional basis; they include the interests of the international community and are
intended to be considered by a court exercising compulsory jurisdiction. In Erdemovic'
the Appeals Chamber raised, considered and decided issues not presented by the parties,
observing that there was "nothing in the Statute or the Rules, nor in practices of
international institutions or national judicial systems, which would confine its
consideration of the appeal to the issues raised formally by the parties".6
8.

Further, a Chamber need not echo arguments addressed to it; its reasoning may be

its own.? When the present matter is examined, all that appears is that the Appeals
Chamber in some cases used arguments other than those presented to it. The basic issue
was one on which the parties had an opportunity to present their positions, namely,
whether the rights of the appellant had been violated by undue delay so as to lead to lack
ofjurisdiction. For the reasons given below, I am satisfied that there is not any substance

in the contention of the prosecution that it had no notice that certain questions would be
determined. It is more to the point to say that the prosecution did not avail itself of
opportunities to present its position on certain matters; in particular, It did not assist either
the Trial Chamber or the Appeals Chamber with relevant material at the time when that
assistance should have been given.

R v Bow Street Metropolitan Stipendiary Magistrate and others, ex parte Pinochet Ugarte (No 2), [1999]
1 All ER 577, HL, at pp. 585-586, per Lord Browne-Wilkinson.
s IT-96-22-A, 7 October 1997, para. 16.
6 With respect, this can benefit from qualification in the case of the International Court of Justice. That
court would be acting ultra petita if it decided issues (as distinguished from arguments concerning an issue)
not presented by the parties, since the jurisdiction is consensual. See Sir Gerald Fitzmaurice, The Law and
Procedure ofthe International CourtofJustice, Vol. II (Cambridge, 1986), p. 531.
4
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In short, there was no unfairness in procedure in this case. Accordingly, the

9.

previous decision of the Appeals Chamber cannot be set aside and the appeal reopened.
It is thus not possible to accede to the Prosecutor's proposition, among others, that that

decision was wrong when made and should for that reason be now changed. 8
10.

For the reasons given in today'sjudgment, the procedure of review is nevertheless

available.9 As mentioned above, the possibility of revision which this opens up is
however limited to consideration of the question whether the same decision would have
been rendered if certain new facts had been at the disposal of the Appeals Chamber, and,
if not, what is the decision which would then have been given.
(ii)

The Prosecutor's complaint that she had no notice ofthe intention of the Appeals
Chamber to deal with the question ofthe legality ofthe detention between transfer
and initial appearance

11.

Before moving on, I shall pause over the question, alluded to above, as to whether

the prosecution availed itself of opportunities to present its position on certain points.
The question may be considered illustratively in relation to the issue of detention between
the appellant's transfer from Cameroon to the Tribunal's detention unit in Arusha and his
initial appearance before a Trial Chamber, extending from 19 November 1997 to
23 February 1998. The prosecution takes the position, which it stresses, that it had no
opportunity to address this issue because it did not know that the Appeals Chamber
would be dealing with it. That, if correct, is a sufficiently weighty matter to justify

7 See the "Lotus", (1927), PCl), Series A, No. 10, p. 31; Fisheries, 1CJ Reports 1951, p. 116, at p. 126;
Fisheries Jurisdiction (United Kingdom v, Ice/and), Merits, 1CJ Reports 1974, p. 3, at pp. 9-10, para. 17.
As to a distinctionbetween issues and arguments, see Fitzmaurice, supra.
8 Transcript,Appeals Chamber, 22 February2000, p. 13.
9 See also Zejnil Delalie, IT-96-21-T, 22 June 1998, paras. 38-40,which would seem, however, to apply the

idea of review to an ordinary interlocutorydecision even if it does not put an end to the case.
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reconsideration, as it would show that the prosecution was subjected to an unfair
procedure in the Appeals Chamber. So it should be examined.
12.

The prosecution submitted that the issue of delay between transfer and initial

appearance was not argued by the appellant in the course of the oral proceedings in the
Trial Chamber and was not included in his grounds of appeal. Although, as will be seen,
the appellant did include a claim on the point in his motion, I had earlier made a similar
observation, noting that, in the Trial Chamber, "no issue was presented as to delay
between transfer and initial appearance't.i" that the "Trial Chamber was not given any
reason to believe that there was such an issue", and, in respect of the appeal proceedings,

that it "does not appear that the Prosecutor thought that she was being called upon to
meet an argument about delay between transfer and initial appearance".'! But it seems to
me that, apart from the action of the appellant, account has to be taken of the action of the
Appeals Chamber and that the position changed with the issuing by the latter of its
scheduling order of 3 June 1999; that order, referred to below, clearly raised the matter.

After the order was made, the appellant went back to the claim which he had originally
raised; equally, the prosecution gave its reaction. Thus, in the event, the Appeals
Chamber did not pass on the matter without affording an opportunity to the Prosecutor to
address the point.
13.

To fill out this brief picture, it is right to consider the factual basis of the

proposition that the appellant did include a claim on the point in his motion. As I noted

10 Possibly, there was a misunderstanding as to the need for specific argument in the Trial Chamber, for the
Presiding Judge said, as he properly could, "We have read the motion and the documents that have been
attached to it so we have a general idea of what it is, so, counsel, if you may introduce your motion to
highlight what you consider to be important issues that should get the Trial Chamber'S attention". (See
transcript, Trial Chamber, 11 september 1998, p. 4, Presiding Judge Sekule). Thus defence counsel was not
expected to deal with each and every aspect of his written motion. He contended himself with speaking
merely of "continued provisional detention" (ibid., pp. 12 and 14), and with referring to the "summary on
the detention times" as set out in annexure DM2 to his motion and as explained below (ibid., p. 39).
11 Separate opinion, 3 November 1999, p. 3, cited in part in the Brief in Support of the Prosecutor's Motion
for Review, 1 December 1999, p. 8, para. 51.
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at page I of a separate opinion appended to the decision of the Appeals Chamber of
3 November 1999, in paragraphs 2 and 9 of the motion the appellant complained of
"continued provisional detention". Viewing the time when that complaint was made
(three months after the transfer), he was thus also complaining of the detention following

on his transfer, inclusive of delay between transfer and initial appearance. In fact, as I
also pointed out, annexure DM2 to his motion spoke of "98 days of detention after
transfer and before initial appearance" (original emphasis, but actually 96 days). Further,
in paragraph 11 of his brief in support of that motion he referred to Articles 7, 8, 9 and 10
of the Universal Declaration of Human Rights, relating inter alia to protection of the law
and to freedom from arbitrary arrest and detention. More particularly, he also referred to
Article 9 of the International Covenant on Civil and Political Rights ("ICCPR"), stating
that this required that "the accused should be brought before the court without delay".
That was obviously a reference to paragraph 3 of Article 9 of the ICCPR which stipulates
that "[a]nyone arrested or detained on a criminal charge shall be brought promptly before
a judge or other officer authorized by law to exercise judicial power and shall be entitled
to trial within a reasonable time or to release". It follows that, in his motion, the appellant

did make a complaint on the matter to the Trial Chamber.
14.

Now, how did the prosecution react to the appellant's complaint? The complaint

having been made in the motion, and the motion being heard seven months after it was
brought, it seems to me that, by the time when the motion was heard., the prosecution
should have been in possession of all material relevant to the issue whether there was
undue delay between transfer and initial appearance; it also had an opportunity at that
stage to present all of that material together with supporting arguments.

The record

shows that it did not do so.
15.

In the Trial Chamber, the prosecution did not file a response to the appellant's

motion in which the appellant complained of delay between transfer and initial
appearance.

Indeed, some part of the oral hearing before the Trial Chamber on

11 September 1998 was taken up with this very fact - that the prosecution had not
submitted a reply, with the consequential difficulty, about which the appellant
7
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remonstrated, that he did not know exactly what issues the prosecution intended to
challenge at the hearing before the Trial Chamber. In the words then used by his counsel,
"... in an adversarial system we should not leave leeway for ambush".12 In his reply,
counsel for the prosecution simply said, "We didn't do it in this case and I have no
explanation for that .... we don't have an explanation for why we haven't followed our
usual practice". 13 In turn, the Presiding Judge, though not sanctioning the prosecution,
noted that what was done was contrary to the established procedure. 14 At the oral hearing
before the Appeals Chamber on 22 February 2000, counsel for the prosecution took the
position that there was no rule requiring the prosecution to file a response. IS Counsel for
the prosecution before the Trial Chamber had earlier made the same point." They were
both right. But that circumstance was not determinative, As the Presiding Judge of the
Trial Chamber had made clear, it was the practice to file a response; and, as counsel for
the prosecution later conceded at the oral hearing before the Appeals Chamber on
22 February 2000, the Presiding Judge "did draw the conclusion that [what was done]
was contrary ... to the practice of the Tribunal"." Indeed, at the hearing before the Trial
Chamber on 11 September 1998, counsel for the prosecution accepted, as has been seen,
that the failure of the prosecution to submit a written reply was contrary to the "usual
practice" of the prosecution itself.

16.

The failure of the prosecution to respond to the appellant's complaint of undue

delay between transfer and initial appearance did not of course remove the complaint.
The dismissal of the appellant's motion included dismissal of that complaint.

The

complaint and its dismissal formed part of the record before the Appeals Chamber. This
being so, it appears to me that at this stage the question of substance is whether the

Transcript, Trial Chamber, 11 September1998,p. 5.
Ibid., p. 8, emphasis added.
14 Ibid.,p. 9.
15 Transcript, Appeals Chamber, 22 February2000, p. 105.
16 Transcript, TrialChamber, 11 September1998,p. 8.
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Prosecutor knew that the Appeals Chamber intended to deal with the complaint, and, if
so, whether the Prosecutor had an opportunity to address it. The answer to both questions
is in the affirmative. This results from the Appeals Chamber's scheduling order of3 June
1999, referred to above.
17.

That order required the parties "to address the following questions and provide the

Appeals Chamber with all relevant documentation: ....4).

The reason for any delay

between the transfer of the Appellant to the Tribunal and his initial appearance". The
requisition was made on the stated basis that the APPeals Chamber needed "additional
information to decide the appeal".

At the oral hearing in the Appeals Chamber on

22 February 2000, a question from the bench to counsel for the Prosecutor was this: "Did
the prosecution understand from that, that the Appeals Chamber was proposing to
consider reasons for any delay between transfer of the Appellant and his initial
appearance?". 18 Counsel for the Prosecutor correctly answered in the affirmative. He
also agreed that the prosecution did not object to the competence of the Appeals Chamber
to consider the matter and did not ask for more time to respond to the request by the
Appeals Chamber for additional information."

In fact, in paragraphs 17-20 of its

response of21 June 1999, the prosecution sought to explain the delay in so far as it then
said that it could, stating that it had no influence over the scheduling of the initial
appearance of accused persons, that these matters lay with the Trial Chambers and the
Registrar, that assignment of defence counsel was made only on 5 December 1997, and
that there was a judicial holiday from 15 December 1997 to 15 January 1998. In stating
these things (how adequate they were being a different matter), the prosecution fell to be
understood as having accepted that the Appeals Chamber would be dealing one way or
another with the question to which those things were a response.

17 Transcript,Appeals Chamber,22

February 2000, p. 107.
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18.

Focusing on the issues as she saw them, the Prosecutor, as I understood her,

submitted that the Appeals Chamber was confined to the issues presented by the parties.

.As indicated above, that is not entirely correct. The cases show that the leading principle
is that the overriding task of the Tribunal is to discover the truth. Since this has to be
done judicially, limits obviously exist as to permissible methods of search; and those
limits have to be respected, for the Appeals Chamber is not an overseer. It cannot
gratuitously intervene whenever it feels that something wrong was done: beyond the
proper appellate boundaries, the decisions of the Trial Chamber are unquestionable.
However, as is shown by Erdemovic,20 the Appeals Chamber can raise issues whether or
not presented by a party, provided, I consider, that they lie within the prescribed grounds
of appeal, that they arise from the record, and that the parties are afforded an opportunity
to respond. I think that this was the position in this case.
19.

As has been demonstrated above, the record before the Appeals Chamber included

both a claim by the appellant that there was impermissible delay between transfer and
initial appearances' and dismissal by the Trial Chamber of the motion which included
that claim. Where an issue lying within the prescribed grounds of appeal is raised on the
record, the Appeals Chamber can properly require the parties to submit additional
information on the point; there is not any basis for suggesting, as the Prosecutor has done,
that in this case the Appeals Chamber went outside of the appropriate limits in search of
evidence.
20.

In conclusion, it appears to me that the substance of the matter is that the

Prosecutor had notice of the intention of the Appeals Chamber to deal with the point, had

18 Ibid.,

p. 108.

19 Ibid.

20 IT-96-22-A,

7 October 1997.
the appellant's motion did not, in my opinion, include a claim that there was impermissible
delayin the hearingof his habeascorpusmotion.
21 By contrast,
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661-an opportunity to address the point both before the Trial Chamber and the Appeals
Chamber, and did address the point in her written response to the Appeals Chamber. In
particular, the Prosecutor knew that the Appeals Chamber would be passing on the point
and did not object to the competence of the Appeals Chamber to do so. Her approach fell
to be understood as acquiescence in such competence.

I accordingly return to my

previous position that it is not possible to set aside the previous decision and to reopen
the appeal, and that the only way of revisiting the matter is through the more limited
method of review on the basis of discovery of new facts.
(iii)

The Prosecutor's argument that theAppeals Chamber did not apply theproper test
for determining whether there was a breach ofthe appellant's rights

21.

In dealing with this argument by the Prosecutor, it would be useful to distinguish

between the breach of a right and the remedy for a breach. The former will be dealt with
in this section; the latter in the next.
22.

An opinion which I appended to the decision given on 2 July 1998 by the Appeals

Chamber of the ICTY in Prosecutor v. Kovacevic included an observation to the effect
that, because of the preparatory problems involved, the jurisprudence recognises that
there is "need for judicial flexibility" in applying to the prosecution of war crimes the
principle that criminal proceedings should be completed within a reasonable time. The
prosecution correctly submits that, in determining whether there has been a breach of that
principle, a court must weigh competing interests. As it was said in one case, the court
"must balance the fundamental right of the individual to a fair trial within a reasonable
time against the public interest in the attainment ofjustice in the context of the prevailing
system of legal administration and the prevailing economic, social and cultural conditions
to be found in" the territory concemed.f To do this, the court "should assess such factors

22 Bellv.Director ofPublicProsecutions

[1985] 1 AC 937, PC.
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as the length of and reason for the delay, the defendant's assertion of his right, and
prejudice to the defendant".23 The reason for the delay could of course include the
complexity of the case and the conduct of the prosecuting authorities as well as that of the
court as a whole.
23.

These criteria are correct; but I do not follow why it is thought that they were not

applied by the Appeals Chamber. Their substance was considered in paragraphs 103-1 06
of the previous decision of the Appeals Chamber, footnote 268 whereof specifically
referred to the leading cases of Barker v. Wingo and R. v. Smith, among others. Applying
that jurisprudence in this case, it is difficult to see how the balance came out against the
appellant. On the facts as they appeared to the Appeals Chamber, the delay was long; it
was due to the Tribunal; no adequate reasons were given for it; the appellant repeatedly
complained of it; and, there being nothing to rebut a reasonable presumption that it
prejudiced his position, a fair inference could be drawn that it did.

24.

The breach of the appellant's rights appears even more clearly when it is

considered that the jurisprudence which produced principles about balancing competing
interests developed largely, if not wholly, out of cases in which the accused was in fact
brought before a judicial officer shortly after being charged, but in which, for one reason
or another, the subsequent trial took a long time to approach completion. By contrast, the
problem here is not that the proceedings had taken too long to complete, but that they had
taken too long to begin. It is not suggested that those principles are irrelevant to the
resolution of the present problem; what is suggested is that, in applying them to the
present problem, the difference referred to has to be taken into account.

To find a

solution it is necessary to establish what is the proper judicial approach to detention in the
early stages of a criminal case, and especially in the pre-arraignment phase.

Barker v. Wingo, 407 US 514 (1972); and see R. v. Smith [1989] 2 Can. S.C.R. 1120, and Morin v. R.
[1992] 1 S.C.R 771.

23
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"

25.

The matter turns, it appears to me, on a distinction between the right of a person

to a trial within a reasonable time a..d the right of a person to freedom from arbitrary

interference with his liberty. The right to a trial within a reasonable time can be violated
even if there has never been any arrest or detention; by contrast, a complaint of arbitrary
interference with liberty can only be made where a person has been arrested or detained.
I am not certain that the distinction was recognised by the prosecution.i" In the view of
its counsel, which he said was based on the decision of the Appeals Chamber and on
other cases, the object of the Rule 62 requirement for the accused to be brought "without
delay" before the Trial Chamber was to allow him "to know the formal charges against
him" and to enable him "to mount a defence",25 The submission was that, in this case,
both of these purposes had been served before the initial appearance, the indictment
having been given to the appellant while he was still in Cameroon. But it seems to me
that, as counsel later accepted,26 there was yet another purpose, and that that purpose
could only be served if there was an initial appearance. That purpose - a fundamentally
important one - was to secure to the detained person a right to be placed "without delay"
within the protection of the judicial power and consequently to ensure that there was no
arbitrary curtailment of his right to liberty. That purpose is a major one in the work of
an institution of this kind; it is worthy of being marked.

26.

For present purposes, the law seems straightforward. It is not in dispute that the

controlling instruments of the Tribunal reflect the internationally recognised requirement
that a detained person shall be brought "without delay" to the judiciary as required by
Rule 40bis(J) and Rule 62 of the Tribunal's Rules of Procedure and Evidence, or
"promptly" as it is said in Article 5(3) of the European Convention on Human Rights and
Article 9(3) of the ICCPR, the latter being alluded to by the appellant in paragraph 11 of

24 Transcript,

AppealsChamber, 22 February 2000, pp. 97-98.

25 Ibid.,pp. 72-73.
26 Ibid.,pp. 95-97.
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the brief in support of his motion of 19 February 1998, as mentioned above. It will be
convenient to refer to one of these provisions, namely, Article 5(3) of the European
Convention on Human Rights. This provides that "[e]veryone arrested or detained in
accordance with the provisions of paragraph l.c of this article [relating to arrests for
reasonable suspicion of having committed an offence] shall be brought promptly before a
judge or other officer authorised by law to exercise judicial power ...".
27.

So first, as to the purpose of these provisions. Apart from the general entitlement

to a trial within a reasonable time, it is judicially recognised that the purpose is to
guarantee to the arrested person a right to be brought promptly within the protection of
the judiciary and to ensure that he is not arbitrarily deprived of his right to liberty.27 The
European Court of Human Rights, whose case law on the subject is persuasive, put the
point by observing that the requirement of promptness "enshrines a fundamental human
right, namely the protection of the individual against arbitrary interferences by the State
with his right to liberty.... Judicial control of interferences by the executive with the
individual's right to liberty is an essential feature of the guarantee embodied in
Article 5§3 [of the European Convention on Human Rights], which is intended to
minimise the risk of arbitrariness. Judicial control is implied by the rule of law, 'one of
the fundamental principles of a democratic society ...'". 28
28.

Second, as to the tolerable period of delay, the decision of the Appeals Chamber

of 3 November 1999 correctly recognised that this is short.

The work of the United

Nations Human Rights Committee shows that it is about four days.

In Portorrea/ v.

Dominican Republic, a period of 50 hours was held to be too short to constitute delay,z9

27 Eur.

CourtH.R., Schiesserjudgmentof 4 December 1979, SeriesA no. 34, p. 13,para. 30.
Broganand Othersjudgmentof 29 November 1988, SeriesA no. I45-B, p. 32, para. 58.
29 UnitedNationsHuman Rights Committee, Communication No. 188/1984 (5 November 1987).
28 Eur.Court B.R.,
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But a period of 35 days was considered too much in Kelly v. Jamaica. 30 In Jijon v.

Ecuador" a five-day delay was judged to be violative of the rule.
29.

The same tendency in the direction of brevity is evident in the case law of the

European Court of Human Rights. In McGoJl2, on his extradition from the Netherlands
to Sweden, the applicant was kept in custody for 15 days before he was brought to the
court. That was held to be in violation of the rule. De Jong, Baljet and van den Brint33
concemedjudicial proceedings in the army. "[E]ven taking due account of the exigencies
of military life and military justice", the European Court of Human Rights considered
that a delay of seven days was too long.
30.

In Koster." which also concerned judicial proceedings in the army, a five-day

delay was held to be in breach of the rule. The fact that the period included a weekend
and two-yearly military manoeuvres, in which members of the court - a military court had been participating was disregarded; in the view of the European Court of Human
Rights, the rights of the accused took precedence over matters which were
"foreseeable".3s The military manoeuvres "in no way prevented the military authorities
from ensuring that the Military Court was able to sit soon enough to comply with the
requirements of

[Article 5(3) of the European Convention on Human Rights],

if

necessary on Saturday or Sunday" .36

UnitedNations HumanRights Committee, Communication No. 253/1987(8 April 1991).
UnitedNations HumanRights Committee, Communication No. 277/1988 (26 March 1992).
32 Eur. CourtH.R., McGoffjudgment of26 October 1984, SeriesA no. 83, pp. 26-27, para. 27.
33 Eur. Court H.R., de Jong, Baljet and van den Brink judgment of 22 May 1984, Series A no. 77, p. 25,
30

3\

Eara. 52.
4
35
36

Bur. Court H.R., Kosterjudgment of28 November 1991, Series A no. 221.

Ibid" para. 25.
Ibid.,emphasis added.
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31.

No doubt, as it was said in de Jong, Baljet and van den Brink, "The issue of

promptness must always be assessed in each case according to its special features".37
The same thing was said in Brogan.38 But this does not markedly enlarge the normal
period. Brogan was a case of terrorism; the European Court of Human Rights was not
altogether unresponsive to the implications of that fact, to which the state concerned
indeed appealed.39 Yet the Court took the view that a period of six days and sixteen and
a half hours was too long; indeed, it considered that even a shorter period of four days
and six hours was outside the constraints of the relevant provision. The Court began its
reasoning by saying:
No violation of Article 5§3 [of the European Convention on Hwnan Rights] can arise
if the arrested person is released 'promptly' before anyjudicial control of his detention
would have been feasible ... If the arrested person is not released promptly, he is
entitledto a promptappearance before a judge or judicial officer.40

32.

Thus, in measuring permissible delay, the Court started out by having regard to

the time within which it would have been "feasible" to establish judicial control of the
detention in the circumstances of the case. The idea of feasibility obviously introduced a
margin of flexibility in the otherwise strict requirement of promptness. But how to fix
the limits of this flexibility? The Court looked at the "object and purpose of Article 5",
or, as it said, at the "aim and ... object" of the Convention", and stated thatthe degree of flexibility attachingto the notion of 'promptness' is limited, even if the
attendantcircumstances can never be ignored for the purposes of the assessment under
paragraph 3. Whereas promptness is to be assessed in each case according to its
specialfeatures ..., the significance to be attachedto those features can never be taken
to the point of impairingthe very essence of the right guaranteed by Article 5§3 [of
the European Convention on Human Rights], that is to the point of effectively

Eur. Court H.R., de Jong, Baljet and van den Brink judgment of 22 May 1984, Series A no. 77, p. 25,
52.
8 Eur, Court H.R., Brogan and Others judgmentof29 November1988,Series A no. 145-B, para. 59.
39 Ibid.,para 62.
40 Ibid.,para. 58.

37

~ara.
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negativing the State's oblitfation to ensure a prompt release or a prompt appearance
before a judicial authority. 4

33.

In paragraph 62 of its judgment in Brogan, the European Court of Human Rights

again mentioned that the "scope for flexibility in interpreting and applying the notion of
'promptness' is very limited".

Thus, although the Court appreciated the special

circumstances which terrorism represented, it said that "[t]he undoubted fact that the
arrest and detention of the applicants were inspired by the legitimate aim of protecting the
community as a whole from terrorism is not on its own sufficient to ensure compliance
with the specific requirements of Article 5§3".42
34.

To refer again to McGoff, in that case the European Commission of Human Rights

recalled that, in an earlier matter, it had expressed the view that a period of four days was
acceptable; "it also accepted five days, but that was in exceptional circumstences'r.f
35.

In the case at bar, counting from the time of transfer to the Tribunal's detention

unit in Arusha (19 November 1997) to the date of initial appearance before a Trial
Chamber (23 February 1998), the period - the Arusha period - was 96 days, or nearly 20

times the maximum acceptable periodofdelay.
36.

As a matter of juristic logic, any flexibility in applying the requirements

concerning time to the case of war crimes has to find its justification not in the nature of
the crimes themselves, but in the difficulties of investigating, preparing and presenting
cases relating to them. Consequently~ that flexibility is not licence for disregarding the
requirements where they can be complied with. It is only "the austerity of tabulated
legalism", an idea not much favoured where, as bere, a generous interpretation is called

para. 59.
para. 62.
43 Eur. Court H.R., McGoff judgment of 26 October 1984, Series A no. 83, Annex, Opinion of the
Commission, p. 31, para. 28.

41 Ibid.,

42 Ibid.,
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for", which could lead to the view that, once a crime is categorised as a war crime, that
suffices to justify the conclusion that the requirements concerning time may be safely put
aside.
37.

In this case, it is not easy to see what difficulty beset the authorities in bringing

the appellant from the Tribunal's detention unit to the Trial Chamber. That scarcely
inter-galactic passage involved no more than a fifteen minute drive by motor car on a
macadamised road. To plead the character of the crimes in justification of the manifest
breach of an applicable requirement which was both of overriding importance and
capable of being respected with the same ease as in the ordinary case is to transform an
important legal principle into a statement of affectionate aspiration.
38.

On the facts as they earlier appeared to it, the Appeals Chamber could not come to

any conclusion other than that the rights of the appellant in respect of the period between
transfer and initial appearance had been breached, and very badly so. As today's decision
finds, the new facts do not show that they were not breached. I agree, however, that the
new facts show that the breach was not as serious as it at first appeared, it being now
clear that defence counsel, although having opportunities, did not object and could be
treated as having acquiesced in the passage oftime during most of the relevant period.

(iv) Whether a breach could be remedied otherwise than by release
39.

Now for the question of remedy, assuming the existence of a breach. In this

respect, the prosecution argues that, if there was a breach of the appellant's rights, it was
open to the Appeals Chamber to grant some form of compensatory relief short of release
and that it should have done so.

In support, notice may be taken of a view that,

particularly though not exclusively in the case of war crimes, the remedy for a breach of

See the criticismmade by Lord Wilberforce in Minister ofHome Affairs v, Fisher [1980] AC 319, PC, at
328 G-H.

44
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67:0
the principle that a trial is to be held within a reasonable time may take the form of
payment of monetary compensation or of adjustment of any sentence ultimately imposed,
custody being meanwhile continued."

40.

That view is useful, although not altogether free from difficulty;46 it is certainly

not an open-ended one.

If the concern of the law with the liberty of the person, as

demonstrated by the above-mentioned attitude of the courts, means anything, it is
necessary to contemplate a point of time at which the accused indisputably becomes
entitled to release and dismissal of the indictment. In this respect, it is to be observed
that, according to the European Commission of Human Rights, contrary to an opinion of
the German Federal Court, in 1983 a committee of three judges of the German
Constitutional Court held that "unreasonable delays of criminal proceedings might under
certain circumstances only be remedied by discontinuing such proceedings".47 As is
shown by the last paragraph of the report of Bell's case, supra, the only reason why a
formal order prohibiting further proceedings was not made in that case by the Privy
Council was because it was understood that the practice in Jamaica was that there would

be no further proceedings. Paragraph 108 of the decision of the Appeals Chamber of
3 November 1999 cites cases from other territories in which further proceedings were in
fact prohibited. I find no fault with the position taken in those cases; true, those cases
concerned delay in holding and completing the trial, but I do not accept that the principle
on which they rest is necessarily inapplicable to extended pre-arraignment delay.

41.

More importantly, the view that relief short of release is possible is subject to any

statutory obligation to effect a release.

In this respect, in its previous decision the

4S See,

inter alia, P. van Dijk and OJ.H. van Hoof, Theory and Practice of the European Convention on
Human Rights. 3rd ed. (The Hague, 1998), pp. 449-450; and see generallythe cases cited therein, including
Neubeck, D & R 41 (1985), p. 57, para. 131; Hv. FederalRepublic o/Germany. D & R 41 (1985),pp. 253254; and Eckle. Eur. Court H.R., EcIdejudgmentof 15 July 1982,Series A no.SI,p. 31, para. 67.
46 See discussion in van Dijk and van Hoop, loc.cit.
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Appeals Chamber held that Rule 40bis of the Tribunal's Rules of Procedure and
Evidence applied to the Cameroon period of detention. I respectfully disagreed with that
view and still do, but it is the decision of the Appeals Chamber which matters; and so I
proceed on the basis that the Rule applied. Now, Sub-Rule (H) of that Rule provided as
follows:
The total period of provisional detention shall in no case exceed 90 days, at the end of
which, in the event that the indictment has not been confirmed and an arrest warrant
signed, the suspect shall be released '" (emphasisadded).

42.

Consistently with the judicial approach to detention in the early phases of a

criminal case, the object of the cited provision is to control arbitrary interference with the
liberty of the person by guaranteeing him a right to be released if he is not charged within
the stated time.

In keeping with that object, the Rule, which has the force of law,

provides its own sanction. Where that sanction comes into operation through breach of
the 90-day limit set by the Rule, release is both automatic and compulsory: a court order
may be made but is not necessary. The detained person has to be mandatorily released in
obedience to the command of the Rule: no consideration can be given to the possibility of
keeping him in custody and granting him a remedy in the form of a reduction of sentence
(if any) or of payment of compensation; any discretion as to alternative forms of remedy
is excluded, however serious were the allegations.
43.

In effect, the premise of the conclusion reached by the Appeals Chamber that the

appellant had to be released was the Chamber's interpretation, on the facts then before it,
that the Rule applied to the Cameroon period of detention.

These being review

proceedings and not appeal proceedings, the premise would continue to apply, and so
would the conclusion, unless displaced by new facts.

47

Hv. Federal Republic of Germany, application no. 10884/84, D & R, no. 41, decision of 13 December

1984,p.253.
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(v)

Whether there are newfacts

44.

So now for the question whether there are new facts. The temptation to use

national decisions in this area may be rightly restrained by the usual warnings of the
dangers involved in facile transposition of municipal law concepts to the plane of
intemationallaw. Such borrowings were more frequent in the early or formative stages
of the general subject; now that autonomy has been achieved, there is less reason for such
recourse. It is possible to argue that the current state of criminal doctrine in international
law approximates to that of the larger subject at an earlier phase and that accordingly a
measure of liberality in using domestic law ideas is both natural and permissible in the
field of criminal law. But it is not necessary to pursue the argument further. The reason
is that, altogether apart from the question whether a particular line of municipal decisions
is part of the law of the Tribunal, no statutory authority needs to be cited to enable a court
to benefit from the scientific value of the thinking of other jurists, provided that the court
remains master of its own house. Thus, nothing prevents a judge from consulting the
reasoning of judges in other jurisdictions in order to work out his own solution to an issue
before him; the navigation lights offered by the reflections of the former can be welcome
without being obtrusive. This is how I propose to proceed.
45.

The books are full of statements, and rightly so, concerning the caution which has

to be observed, as a general matter, in admitting fresh evidence. Latham CJ noted that
"[t]hese are general principles which should be applied to both civil and criminal trials"."
Accordingly, there is to be borne in mind the principle familiar in civil cases, somewhat
quaintly expressed in one of them, that it is the "duty of [a party] to bring forward his

48

Green v. R. (1939) 61 C.L.R. 167, at 175.
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whole case at once, and not to bring it forward piecemeal as he found out the objections
in his way"."

46.

The prosecution advanced a claim to several new facts. Agreeably to the caution

referred to, the Appeals Chamber has not placed reliance on all of them. I shall deal with
two which were accepted, beginning with the statement of Ambassador Scheffer as to
United States intervention with the government of Cameroon. Five questions arise in
respect of that statement.
47.

The first question is whether the Ambassador's statement concerns a "new fact"

within the meaning of Article 25 of the Statute. It has to be recognised that there can be
difficulty in drawing a clear line of separation between a new fact within the meaning of
that Article of the Statute and additional evidence within the meaning of Rule 115 of the
Tribunal's Rules of Procedure and Evidence. A new fact is generically in the nature of
additional evidence. The differentiating specificity is this: additional evidence, though
not being merely cumulative, goes to the proof of facts which were in issue at the
hearing; by contrast, evidence of a new fact is evidence of a distinctly new feature which
was not in issue at the trial. In this case, there has not been an issue of fact in the
previous proceedings as to whether the government of the United States had intervened.
True, the intervention happened before the hearing, but that does not make the fact of the
intervention any the less new. As is implicitly recognised by the wording of Article 25 of
the Statute and Rule 120 of the Rules of Procedure and Evidence of the Tribunal, the
circumstance that a fact was in existence at the time of trial does not automatically
disqualify it from being regarded as new; the newness has to be in relation to the facts
previously before the court. In my opinion, Ambassador Scheffer's statement is evidence
of a new fact.

49

In re New York Exchange, Limited(1888) 39 Ch. D. 415, at 420, CA.
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48.

The second question is whether the new fact "could not have been discovered [at

the time of the proceedings before the original Chamber] through the exercise of due
diligence" within the meaning of Rule 120 of the Rules. The position of the prosecution
is that it did ask Ambassador Scheffer to intervene with the government of Cameroon.
This being so, it is reasonable to hold that the prosecution knew that the requested
intervention was needed to end a delay caused by Cameroon, and that it was also in a
position to know that the intervention had in fact taken place and that it involved the
activities in question. It is therefore difficult to find that the material in question could
not have been discovered with due diligence. In this respect, I agree with the appellant.
49.

But, for the reasons given in today's judgment, that does not end the matter.

Certainly the general rule is that" the interests of justice" will not suffice to authorise the
admission of material which was available at trial, diligence being a factor in determining
availability. The principle of finality supports that view. But, as has been recognised by
the Appeals Chamber of the ICTY, "the principle [of finality] would not operate to
prevent the admission of evidence that would assist in determining whether there could
have been a miscarriage of justice".50 As was also observed by that Chamber," "the
principle of fmality must be balanced against the need to avoid a miscarriage of justice".
I see no reason why the necessity to make that balance does not apply to a review.

50.

Thus, there has to be recognition of the possibility of there being a case in which,

notwithstanding the absence of diligence, the material in question is so decisive in
demonstrating mistake that the court in its discretion is obliged to admit it in the upper
interests of justice. This was done in one case in which an appeal court observed, "All
the evidence tendered to us could have been adduced at the trial: indeed, three of the
witnesses, whom we have heard... did give evidence at the trial. Nevertheless we have

50 Tadie, IT-94-1-A, 15 October 1998, para. 72. The context suggests that the word "not" in the expression
"not available" in line 8 of para. 35 of that decision was inserted per incuriam.
51 Ibid., para. 35.
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thought it necessary, exercising our discretion in the interests of justice, to receive" their
evidence. S2 It is not the detailed underlying legislation which is important, but the
principle to be discerned.
51.

The principle was more recently affirmed by the Supreme Court of Canada in the

case of R v. Warsing.S3

There the leading opinion recalled an earlier view that "the

criterion of due diligence... is not applied strictly in criminal cases" and said: "It is
desirable that due diligence remain only one factor and its absence, particularly in
criminal cases, should be assessed in light of other circumstances. If the evidence is
compelling and the interests of justice require that it be admitted then the failure to meet
the test should yield to permit its admission'V" In the same opinion, it was later affirmed
that "a failure to meet the due diligence requirement should not 'override accomplishing a
just result'".55

52.

It may be thought that an analogous principle can be collected from Aleksovski, in

which the Appeals Chamber of the ICTY held "that, in general, accused before this
Tribunal have to raise all possible defences, where necessary in the alternative, during

trial ..." ,56 but stated that it ''will nevertheless consider" a new defence. Clearly, if the
new defence was sound in law and convincing in fact, it would have been entertained in
the higher interests ofjustice notwithstanding the general rule.
53.

Thus, having regard to the superior demands ofjustice, I would read the reference

in Rule 120 to a new fact which "could not have been discovered through the exercise of
due diligence" as directory, and not mandatory or peremptory. In this respect, it is said
that the "language of a statute, however mandatory in form, may be deemed directory

R v. Lattimore (1976) 62 Cr. App. R. 53, at 56.
3 S.C.R. 579.
54 Ibid., para. 5 I of the opinion of Justices Cory, Iacobucci, Major and Binnie.
55 Ibid., para. 56.
56 See paragraph 51 oflT-95-14/1-A of24 March 2000.
52 See

53 [1998]
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whenever legislative purpose can best be carried out by [adopting a directory]
construction". 57 Here, the overriding purpose of the provision is to achieve justice.
Justice is denied by adopting a mandatory interpretation of the text; a directory approach
achieves it. This approach, it is believed, is consonant with the broad view that, as it has
been said, "the relation of rules of practice to the work ofjustice is intended to be that of
handmaid rather than mistress, and the Court ought not to be so far bound and tied by
rules, which are after all only intended as general rules of procedure, as to be compelled
to do what will cause injustice in the particular case". 58 That remark was made about
rules of civil procedure, but, with proper caution, the idea inspiring it applies generally to
all rules of procedure to temper any tendency to rely too confidently, or too
simplistically, on the maxim dura lex, sed lex.59 I do not consider that this approach
necessarily collides with the general principle regulating the interpretation of penal
provisions and believe that it represents the view broadly taken in all jurisdictions.
54.

The question then is whether, even if there was an absence of diligence, the

material in this case so compellingly demonstrates mistake as to justify its admission.
Ambassador Scheffer's statement makes it clear that the delay in Cameroon was due to
the workings of the decision-making process in that country, that that process was
expedited only after and as a result of his and his government's intervention with the
highest authorities in Cameroon, that Cameroon was otherwise not ready to effect a
transfer, and that accordingly the Tribunal was not to blame for any delay, as the Appeals
Chamber thought it was. Has the Appeals Chamber to close its eyes to Ambassador
Scheffer's statement, showing, as it does, the existence of palpable mistake bearing on
the correctness of the previous conclusion? I think not.

~7 82 Corpus Juris Secundum (Brooklyn, 1990),pp. 871-872, stating also, at p, 869, that "a statute may be
mandatoryin some respects, and directory in others". And see Craies on Statute Law, 7th edn. (London,
1971),pp. 62, 249-250, and 260-271.
S8 In re Coles and Ravenshear [1907] 1 K.B. I, at 4.
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55.

The third question is which Chamber should process the significance of the new

fact: Is it the Appeals Chamber? Or, is it the Trial Chamber? In the Tadic Rule 115
application, the ICTY Appeals Chamber took the position, in paragraph 30 of its
Decision of 15 October 1998, that the "proper venue for a review application is the
Chamber that rendered the final judgement". Well, this is a review and it is being
conducted by the Chamber which gave the final judgement • namely, the Appeals
Chamber. So the case falls within the Tadic proposition.
56.

I would, however, add this: On the basis of the statement in question, there could

be argument that the Appeals Chamber cannot itself assess a new fact where the Appeals
Chamber is sitting on appeal. However, it appears to me that the statement need not be
construed as intended to neutralise the implication of Rule 123 of the Rules of Procedure
and Evidence of the Tribunal that the Appeals Chamber may itself determine the effect of
a new fact in an appeal pending before it. That Rule states: "If the judgement to be
reviewed is under appeal at the time the motion for review is filed, the Appeals Chamber
may return the case to the Trial Chamber for disposition of the motion". The word
"may" shows that the Appeals Chamber need not send the matter to the Trial Chamber
but may deal with it itself. The admissibility of this course is supported by the known
jurisprudence, which shows that matter in the nature of a new fact may be considered on
appeal. Thus, in R. v. Ditch (1969) 53 Cr. App. R. 627, at p. 632, a post-trial confession
by a co-accused was admitted on appeal as fresh or additional evidence, having been first
heard de bene esse before being formally admitted.t" Structures differ; it is the principle
involved which matters. The jurisprudence referred to above in relation to mandatory
and directory provisions also works to the same end. In my view, that end means this:

59

Cited sometimes in legal discourse, as in Serbian Loans, P.C.IJ., Ser, A, No. 20-21, p. 56, dissenting

~inion of Judge de Bustamante.

Earlier cases suggested that this sort of evidence should be processed through the clemency machinery;
but the position was changed by s, 23(2) of the Criminal Appeal Act 1968 (UK).
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where the new fact is in its nature conclusive, it may be finally dealt with by the Appeals
Chamber itself; a reference back to the Trial Chamber is required only where, without
being conclusive, the new fact is of such strength that it might reasonably affect the
verdict, whether the verdict would in fact be affected being left to the evaluation of the
Trial Chamber."
57.

The fourth question is whether the new fact brought forward in Ambassador

Scheffer'S statement "could have been a decisive factor in reaching the decision", within
the meaning of Article 25 of the Statute. The simple answer is ''yes''. As mentioned
above, the decision of the Appeals Chamber proceeded on the basis that the Tribunal was
responsible for the delay in Cameroon and that the latter was always ready to make a
transfer. The Ambassador's statement shows that these things were not so.
58.

The fifth and last question relates to a submission by the appellant that the

Appeals Chamber should disregard Ambassador Scheffer's activities because he was
merely prosecuting the foreign policy of his government and had no role to play in
proceedings before the Tribunal. As has been noticed repeatedly, the Tribunal has no
coercive machinery of its own.

The Security Council sought to fill the gap by

introducing a legal requirement for states to co-operate with the Tribunal.

That

obligation should not be construed so broadly as to constitute an unacceptable
encroachment on the sovereignty of states; but it should certainly be interpreted in a
manner which gives effect to the purposes of the Statute. I cannot think that anything in
the purposes of the Statute prevents a state from using its good offices with another state
to ensure that the needed cooperation of the latter with the Tribunal is forthcoming; on

the contrary, those purposes would be consistent with that kind of demarche. Thus,
accepting that Ambassador Scheffer was prosecuting the foreign policy of his

61 See the statement in a previous case cited by Ritchie, J., in his leading opinion in McMartin v. The
Queen, 1964 DLR LEXIS 1957,46 DLR 2d 372. The statement related to "fresh evidence" but there is no
reason why the principle involved cannot apply to new facts under the scheme oftbe Tribunal.
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government, I cannot see that he was acting contrary to the principles of the Statute.
Even if he was, I do not see that there was anything so inadmissibly incorrect in his
activities as to outweigh the obvious relevance for this case of what he in fact did.

59.

The statement of Judge Mballe of Cameroon is equally admissible as a new fact.

It corroborates the substance of Ambassador Scheffer's statement in that it shows that,
whatever was the reason, the delay was attributable to the decision-making process of the
government of Cameroon; it was not the responsibility of the Tribunal or of any arm of
the Tribunal.

(vi)

60.

The effect ofthe new facts
The appellant, along with others, was detained by Cameroon on an extradition

request from Rwanda from 15 April 1996 to 21 February 1997. During that period of
detention, he was also held by Cameroon at the request of the Prosecutor of the Tribunal
for one month, from 17 April 1996 to 16 May 1996.

In the words of the Appeals

Chamber, on the latter day "the Prosecutor informed Cameroon that she only intended to
pursue prosecutions against four of the detainees, excluding the Appellant".62 Later, on

"15 October 1996, responding to a letter from the Appellant complaining about his
detention in Cameroon, the Prosecutor informed the Appellant that Cameroon was not
holding him at her behest".63 Today's judgment also shows that the appellant knew, at
least by 3 May 1996, of the reasons for which he was held at the instance of the
Prosecutor. These things being so, it appears to me that, from the point of view of
proportionality, the Appeals Chamber focused on the subsequent period of detention at
the request of the Tribunal, from 21 February 1997 to 19 November 1997, on which latter
date the appellant was transferred from Cameroon to the Tribunal's detention unit in

62 Decision
63

of the Appeals Chamber, 3 November 1999, para. 5, original emphasis.
Ibid., para. 7.
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Arusha. How would the Appeals Chamber have viewed the appellant's detention during
this period had it had the benefit of the new facts now available?
61.

Regard being had to the jurisprudence, considered above, on the general judicial

attitude to delay in the early phases of a criminal case, it is reasonable to hold that
Rule 40bis contemplated a speedy transfer. If the transfer was effected speedily, no
occasion would arise for considering whether the provision applied to extended detention
in the place from which the transfer was to be made. In this case, the transfer was not
effected speedily and the Appeals Chamber thought that the Tribunal (through the
Prosecutor) was responsible for the delay, for which it accordingly looked for a remedy.

In searching for this remedy, it is clear, from its decision read as a whole, that the central
reason why it was moved to hold that the protection of that provision applied was
because of its view that there was that responsibility. In this respect, I note that the
appellant states that it "is the Prosecutor's failure to comply with the mandates of Rule 40
and Rule 40bis that compelled the Appeals Chamber to order the Appellant's release't."
I consider that this implies that the appellant himself recognises that the real reason for
the decision to release him was the finding by the Appeals Chamber that the Prosecutor
(and, through her, the Tribunal) was responsible for the delay in Cameroon. It follows
that if, as is shown by the statements of Ambassador Scheffer and Judge Mballe, the
Tribunal was not responsible, the Appeals Chamber would not have had occasion to
consider whether the provisions applied and whether the appellant should be released in
accordance with Rule 40bis(H).
62.

Thus, without disturbing the previous holding, made on the facts then known to

the Appeals Chamber, that Rule 40bis was applicable to the Cameroon period (with
which I do not agree), the conclusion is reached that, on the facts now known, the
Appeals Chamber would not have held that the Rule applied to that period, with the
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consequence that the Rule would not have been regarded as yielding the results which the
Appeals Chamber thought it did.
63.

Argument may be made on the basis of the previous holding (with which I

disagreed) that Cameroon was the constructive agent of the Tribunal. On that basis, the
contention could be raised that, even if the delay was caused by Cameroon and not by the
Tribunal, the Tribunal was nonetheless responsible for the acts of Cameroon. However,
assuming that there was constructive agency, such agency was for the limited purposes of
custody pending speedy transfer. Cameroon could not be the Tribunal's constructive
agent in respect of delay caused, as the new facts show, by Cameroon's acts over which
the Tribunal had no control, which were not necessary for the purposes of the agency,
and which in fact breached the purposes of the agency.

Hence, even granted the

argument of constructive agency, the new facts show that the Tribunal was not
responsible for the delay as the Appeals Chamber thought it was on the basis of the facts
earlier known to it.
64.

There are other elements in the case, but that is the main one. Other new facts,

mentioned in today's judgment, show that the violation of the appellant's rights in respect
of delay between transfer and initial appearance was not as extensive as earlier thought;

in any case, it did not involve the operation of a mandatory provision requiring release.
The new facts also show that defence counsel acquiesced in the non-hearing of the habeas
corpus motion on the ground that it had been overtaken by events. Moreover, as is also
pointed out in the judgment, the matter has to be regulated by the approach taken by the
Appeals Chamber in its decision of 3 November 1999.

Paragraphs 106-109 of that

decision made it clear that the conclusion reached was based not on a violation of any
single right of the appellant but on an accumulation of violations of different rights. As

64

Appellant's Response to Prosecutor's Motion for Review or Reconsideration, 17 February 2000, para.
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has now been found, there are new facts which show that important rights which were

thought to have been violated were not, and that accordingly there was not an
accumulation of breaches.

Consequently, the basis on which the Appeals Chamber

ordered the appellant's release is displaced and the order for release vacated.

(vii) Conclusion
65.

There are two closing reflections. One concerns the functions of the Prosecutor;

the other concerns those of the Chambers.
66.

As to her functions, the Prosecutor appeared to be of a mind that the

independence of her office was invaded by a judicial decision that an indictment was
dismissed and should not be brought back. She stated that she had "never seen" an
instance of a prosecutor being prohibited by a court "from further prosecution ...".65 In
her submission, such a prohibition was at variance with her "completely independent"
position and was "contrary to [her] duty as a prosecutor'V" Different legal cultures are
involved in the work of the Tribunal and it is right to try to understand those statements.
It does appear to me, however, that the framework provided by the Statute of the Tribunal

can be interpreted to accommodate the view of some legal systems that the independence
of a prosecutor does not go so far as to preclude a court from determining that, in proper
circumstances, an indicted person may be released and may not be prosecuted again for
the same crime. The independence with which a function is to be exercised can be
separated from the question whether the function is itself exercisable in a particular
situation. A judicial determination as to whether the function may be exercised in a given
situation is part of the relief that the court orders for a breach of the person's rights

36.
6S Transcript, Appeals
66

Chamber, 22 February 2000, p. 12.

Ibid.
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committed in the course of a previous exercise of those functions, This power of the
courts has to be sparingly used; but it exists.
Also, the Prosecutor stated, in open court, that she had personally seen "5000
skulls" in Rwanda. 67 She said that the appellant was "responsible for the death of over ...

67.

800,000 people in Rwanda, and the evidence is there. Irrefutable, incontrovertible, he is

guilty. Give us the opportunity to bring him to justice.,,68 Objecting on the basis of the
presumption of innocence,69 counsel for the appellant submitted that the Prosecutor had
expressed herself in "a more aggressive manner than she should ..." and had "talked as if
she was a depository of justice before" the Appeals Chamber.70 I do not have the
impression that the latter remark was entirely correct, but the differing postures did
appear to throw up a question concerning the role of a prosecutor in an international
criminal tribunal founded on the adversarial model. What is that role?
68.

The Prosecutor of the ICTR is not required to be neutral in a case; she is a party.

But she is not of course a partisan. This is why, for example, the Rules of the Tribunal
require the Prosecutor to disclose to the defence all exculpatory material.

The

implications of that requirement suggest that, while a prosecution must be conducted
vigorously, there is room for the injunction that prosecuting counsel "ought to bear
themselves rather in the character of ministers ofjustice assisting in the administration of

justice"." The prosecution takes the position that it would not prosecute without itself
believing in guilt. The point of importance is that an assertion by the prosecution of its
belief in guilt is not relevant to the proof. Judicial traditions vary and the Tribunal must
seek to benefit from all of them. Taking due account of that circumstance, I nevertheless

Ibid., p. 19.
p. 14.
p, 243.
7°Ibid.,pp.138-139.
67

68 Ibid.,
69 Ibid.,
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consider that the system of the Statute under which the Tribunal is functioning will
support a distinction between an affirmation of guilt and an affirmation of preparedness
to prove guilt. In this case, I would interpret what was said as intended to convey the
latter meaning, but the strength with which the statements were made comes so close to
the former that I consider it right to say that the framework of the Statute is sufficiently
balanced and sufficiently stable not to be upset by the spirit of the injunction referred to
concerning the role of a prosecutor. I believe that it is that spirit which underlies the
remarks now made by the Appeals Chamber on the point.
69.

As to the functions of the Chambers, whichever way it went, the decision in this

case would call to mind that, on the second occasion on which Pinochet's case went to
the British House of Lords, the presiding member of the Appellate Committee of the
House noted that [t]he hearing of this case ... produced an unprecedented degree of public interest not
only in this country but worldwide.... The conductof Senator Pinochet and his regime
have been highly contentious and emotive matters. ... This wide public interest was
reflected in the very large number attending the hearings before the Appellate
Committee including representatives of the world press. The Palace of Westminster
was picketed throu~out. The announcement of the final result gave rise to
worldwide reactions. 2

Naturally, however, (and as in this case), "the members of the Appellate Committee were
in no doubt as to their function ...".73
70.

Here too there has been interest worldwide, including a well-publicised

suspension by Rwanda of cooperation between it and the Tribunal. On the one hand, the

71 R v Banks [1916J 2 KB 621 at 623, per Avory J. In keeping with that view, it is indeed said that
prosecuting counsel "should not regard himselfas appearing for a party". see Code of Conduct of the Bar
of Englandand Wales, para. 11(1).
72 R v BowStreet Metropolitan Stipendiary Magistrate and others, ex parte PinochetUgarte (No 2), [1999}
1 All ER S77, HL, at pp. S80-581, per LordBrowne-Wilkinson.

73 Ibid.
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appellant has asked the Appeals Chamber to "disregard ... the sharp political and media
reaction to the decision, particularly emanating from the Government of RWanda".74 On
the other hand, the Prosecutor has laid stress on the necessity for securing the cooperation
of Rwanda, on the seriousness of the alleged crimes and on the interest of the
international community in prosecuting them.
71.

These positions have to be reconciled.

How?

This way: the sense of the

international community has to be respectfully considered by an international court which
does not dwell in the clouds; but that sense has to be collected in the whole. The interest
of the international community in organising prosecutions is only half of its interest. The
other half is this: such prosecutions are regarded by the international community as also
designed to promote reconciliation and the restoration and maintenance of peace, but this
is possible only if the proceedings are seen as transparently conforming to internationally
recognised tenets ofjustice. The Tribunal is penal; it is not simply punitive.
72.

It is believed that it was for this reason that the Security Council chose a judicial

method in preference to other possible methods.

The choice recalls the General

Assembly's support for the 1985 Milan Resolution on Basic Principles on the
Independence of the Judiciary, paragraph 2 of which reads: "The judiciary shall decide
matters before them impartially, on the basis of facts and in accordance with the law,
without any restrictions, improper influences, inducements, pressures, threats or
interferences, direct or indirect, from any quarter or for any reason". 75 That text, to
which counsel for the appellant appealed," is a distant but clear echo of the claim that the
law of Rome was "of a sort that cannot be bent by influence, or broken by power, or

74 Defence

Reply to the Prosecutor's Motionfor Review or Reconsideration, 6 January 2000, para. 53.
See General Assembly Resolution 40/32 of 29 November 1985, para. I, General Assembly Resolution
40/146 of 13 December 1985, para. 2, and Seventh United Nations Congress on the Prevention of Crime

7$

and the Treatmentof Offenders, Milan 26 August - 6 September 1985 (United Nations, New York, 1986),
60, para. 2.
6 Transcript, AppealsChamber, 22 February 2000, pp. 213-214.
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spoilt by money". The timeless constancy of that ancient remark, cited for its substance
rather than for its details, has in turn to be carried forward by a system of international
humanitarian justice which was designed to function in the midst of powerful crosscurrents of world opinion. Nor need this be as daunting a task as it sounds: it is easy
enough if one holds on to the view that what the international community intended to
institute was a system by which justice would be dispensed, not dispensed with.
73.

But this view works both ways. In this case, there are new faets. These new facts

both enable and require me to agree that justice itself has to regard the effect of the
previous decision as now displaced; to adhere blindly to the earlier position in the light of
what is now known would not be correct.

Done in both English and French, the English text being authoritative.

sf.
Mohamed Shahabuddeen
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necessary to restrict the publication of such an article for the purpose of "
taining the authority and impartiality of the judiciary". The breadth of;
margin was circumscribed by the fact that there was a substantial meas
common ground on the issue in the member states of the Council of Eu
However, the Austrian courts were entitled to guard against the risk that the
lie would become "accustomed to the regular spectacle of pseudo-trials iij,i.
news media [which] might in the long run have nefarious consequences fo~:
acceptance of the courts as the proper forum for the determination of a per~q,
guilt or innocence". Insofar as the applicant was quoting the words ofl
prosecutor in opening the case against the accused, he should have indicated}
the words were a quotation, rather than appearing to adopt them as a state~
of his own. Accordingly the Court was satisfied that the reasons given by!
Austrian courts were sufficient, and that the journalist's right to freedo
expression was not-in the manner in which it was exercised-so great
outweigh the adverse consequences for the authority of the Austrian ju

PUBLICITY, FAIR TRIALS AND CONTEMPT

IV. Protection of the Identity of Offenders
if,

iVenables and Thompson v. News Group Newspapers and ors," the President
Family Division held that the High Court had jurisdiction to grant a
-elong injunction against the world where there was compelling evidence that
,Slwas strictly necessary to protect the new identities to be given to the two
tyeniles convicted of the murder of lames Bulger. The claimants were due to be
:leased and there was clear evidence before the Court that attempts would be
de to identify them in the community, leading to potentially fatal reprisal
y_~_ks. Whilst emphasising that the facts of the case were wholly exceptional,
:Utler-Sloss L.1. held that there was a positive obligation'" on the courts, under
fijcle 2 of the Convention, to take steps to prevent the dissemination of
~nnation which could expose their lives to unnecessary risk.

~the

coverage may prejudice a fair trial. One influential decision is that ofM
Supreme Court of Canada in Re Dagenais and Canadian Broadcasting Corp6,'
tion" The accused, members of a Catholic order who were being tried~
various offences of sexual and physical abuse against boys at a training schf
sought to prevent the CBC from screening a programme that gave a ficti6:
account of physical and sexual abuse at a Catholic institution. A publicatioti(
was made by the courts, but the Supreme Court held that this failed to pro
sufficient protection for the right of freedom of expression. The existing la"
publication bans was held to go too far in protecting the right of fair trial over!
right to freedom of expression, when the Charter accorded equal status to the'"
rights. Such a ban would only be in accordance with the Charter if there W:
substantial risk to the fairness of the trial, which could not be avoided byb(
means (such as an adjournment, a change of venue, or strong judicial dir@,
to jury), and if the deleterious effects of a ban were clearly outweighed ,~~l
benefits for the administration of justice.

14-66 That approach was considered but not followed by the New Zealand Co
Appeal in Gisborne Herald v. Solicitor General:": In that case a local news•.
had published details of a man recently arrested for wounding a police oftll
stating that he was on bail on other charges and setting out his pre·'
convictions. The New Zealand courts held that the newspaper was guil
contempt, particularly because in a small community it was unlikely that
would forget what had been written. The Court of Appeal adopted the view.'
where freedom of expression and the right to a fair trial come into conff]
would be appropriate to curtail temporarily the former right in order to secure"
latter. The alternative methods of ensuring a fair trial mentioned in the Cart
case of Dagenais were not considered to be adequate to guard against pre]
at the trial.
94

Para. 56.

14-66a

l~,t I

systern.?"

14-65 There appears to be no settled international consensus as to the relative weight
be attached to the competing factors at stake when it is alleged that rtitl4
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F. THE

RIGHT TO AN INDEPENDENT AND IMPARTIAL TRIBUNAL

I. General Principles

k:
"'cIe6(1) guarantees the right to trial by an independent and impartial tribunal.
ie, concepts of independence and impartiality are closely linked, and it will
,ien be appropriate to consider them together.?? A tribunal must be independent
\:the executive, of the parties, and of the legislature.' In determining whether
s"requirement is met, regard must be had to the manner of appointment of a
.lbimaI's members, their term of office, the existence of guarantees against
~l1tside pressures, and the question whether the body presents an appearance of
~ependence.2 It is doubtful whether the requirements of independence and
.partiality can be waived, in view of their importance for confidence in the
icial system." Thus, in Bulut v. Austria" the Court considered itself bound to
ine the impartiality of a tribunal, irrespective of an alleged waiver by the
-'Hcant. 5
- intment by the executive or the legislature is permissible under Article 6,
!vided the appointees are free from influence or pressure when carrying out
II
8,2001.
to positive obligations generally see para. 2-53 above.
'findlay v. United Kingdom (1997) 24 E.H.R.R. 221, para. 73; Incal v. Turkey Judgment of June 9,
~g (para. 65); McGonneli v. United Kingdom (2000) 30 E.H.R.R. 289.
!ompbell and Fell v. United Kingdom (1985) 7 E.H.R.R. 165, para. 78; Crociani and ors v. Italy
JI·8603179 22 D.R. 147 (independence of Parliament) and Demicoli v. Malta (1992) 14 E.H.R.R.
~(Comm. Rep. para. 40); McGonneli v. United Kingdom (2000) 30 E.H.R.R. 289.
'lmgborger v. Sweden (1990) 12 E.H.R.R. 416 para. 32; Campbell and Fell v. United Kingdom
:985) 7 E.H.R.R. 165, para. 78; Findlay v. United Kingdom (1997) 24 E.H.R.R. 22;. Incal v. Turkey
i) 29 E.H.R.R. 449; Piersack v. Belgium (1983) 5 E.H.R.R. 169, para. 27; Delcourt v. Belgium
'9-80) I E.H.R.R. 355, para. 31; Bryan v. United Kingdom (1996) 21 E.H.R.R. 342, para. 37. As
. 1be requirement for an appearance of independence and impartiality, see para. 14-73 below.
1berschlick v.Austria (1995) 19 E.H.R.R. 389, para. 51 (waiver "in so far as it is permissible" must
,;established in unequivocal manner).
:1996) 24 E.H.R.R. 84, para. 30.
Government's argument in this regard was also rejected in McGonneli v. United Kingdom
i) 30E.H.R.R. 289. Cf. the aonroach of the Court of Aooeal to the ouestion of waiver in T.nrnhnil

14-67

14-68

o-,

's

5bi
14-68
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their adjudicatory role." In order to establish a lack of independence in ,
manner of appointment, it is necessary to show that the practice of appointni~
as a whole was unsatisfactory, or alternatively, that the establishment or~
particular court, or the appointment of the particular judge (or jury member) g~
rise to a risk of undue influence over the outcome of the case." A relatively sh
term of office has been held acceptable for unpaid judicial appointment
However, a renewable four year appointment for a judge who is a member 0:
national security court was considered "questionable"." In Starrs and Chal,,,
v. Procurator Fiscal.t? the High Court of Justiciary in Scotland held the post'
temporary sheriff to be incompatible with Article 6 sincethe appointment was
a fixed period of 12 months, and its renewal was within the unfettered discreti
of the executive. The Court considered that security of tenure was the co,
stone of judicial independence, and that such independence could be threated~
not only by interference, but also by a judge being influenced, consciously.c
unconciously, by his hopes and fears about possible treatment by the executive]'
the future. In Canada there have been several challenges under the equival
section of the Charter against part-time judges and justices of the peace, but
leading decision of the Supreme Court upholds the existing system of appoi
ment and training and discounts fears (particularly in relation to part-time jud
about conflicts of interest arising from their other professional duties. II

$
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'I:"

In Campbell and Fell v. United Kingdom;'? a case concerning discipline
adjudications under the former prison visitors regime, the Court held that me'
bers of a tribunal must as a very minimum, be protected against removal dun,
their term of office:!~
"[T]he irremovability of judges by the executive during their term of office musf'
general be considered as a corollary of their independence and thus included in
guarantees of Article 6( I). However, the absence of a formal recognition of
irremovability in the law does not in itself imply lack of independence provided that:.
is recognised in fact and that the other necessary guarantees are present."
-:

111
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Independence requires that each judge and tribunal member be free from outsi
pressure, whether from the executive, legislature, parties to the case or 0
members of the court or tribunal. Thus where a tribunal's members "include,
person who is in a subordinate position, in terms of his duties and the organi
tion of his service, vis a vis one of the parties, litigants may entertain a legitim
doubt about that person's independence."" In Findlay v. United Kingdom'"
Court found that there were objectively justified doubts as to the independend
and impartiality of a court martial, where a "convening officer" was responsibf~
for arranging the court martial, and for appointing the members of the court,';
Campbell and Fell v. United Kingdom (1985) 7 E.H.R.R. 165, para.
8603/79 22 D.R. 147.
7 Zand v. Austria (1978) 15 D.R. 70 at 81 (para. 78).
M Campbell and Fell v. United Kingdom (1984) 7 EH.R.R. 165, para. 80 (e.g. a term of three
for prison visitors).
9 Incal v. Turkey (2000) 29 E.H.R.R. 449.
"'The Times, December 17, 1999, [2000] H.R.L.R. 191; 2000 S.L.T. 42.
II See Quebec (AG) v. Lippe (1991) 64 c.c.c. (3d) 513, and other authorities discussed by D. Stu
Charter Justice in Canadian Criminal Law (2nd ed., 1996), pp 349-354.
6
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CHAPTER l4-AsPECTS OF CRIMINAL PROCEDURE

secuting and defending officers (who were all subordinate in rank, and fell
,!hin his chain of command). He also had the function of "confirming" the
,~viction and sentence imposed by the court.

~,
:&>

terequirement for an impartial tribunal embodies the protection against actual
.liVpresumed bias. The Court has adopted a dual test, examining first the
~dence of actual bias, and then making an objective assessment of the circum~ces alleged to give rise to a risk of bias." In Hauschildt v. Denmark'? the
burt expressed the test in these terms:

14-71

~'I!'

. ~The existence of impartiality for the purpose of Article 6(1) must be determined
,fll:cording to a subjective test, that is on the basis of the personal conviction of a
~articular judge in a given case, and also according to an objective test, that is
'aScertaining whether the judge offered guarantees sufficient to exclude any legitimate
[doubt in this respect." 17
,,~,

Jte onus of establishing actual bias on the subjective test is a heavy one. IS There
I presumption that the court has acted impartially, which must be displaced by
'tldence to the contrary. 19 In applying the objective test, the question is whether
J!~gitimate doubt as to the impartiality of the tribubal can be "objectively
rAtified".2o The Court will inquire whether the tribunal offered guarantees
"fflcient to exclude such a doubt," or whether there are "ascertainable facts"
".-lit may raise doubts as to a tribunal's impartiality." In making an assessment
ita tribunal's impartiality, "even appearances may be important" .23 Where there
"legitimate doubt as to a judge's impartiality, he must withdraw from the

14-72

24

appearance of independence and impartiality is important because "what is at
e is the confidence which the courts in a democratic society must inspire in
public"." The applicable test has been described in the following ways:
'Hether the public is "reasonably entitled" to entertain doubts as to the inde"Qdence
or impartiality of the tribunal>; whether there are "legitimate grounds
,

14-73

rsack v. Belgium (1983) 5 E.H.R.R. 169, para. 30 applied in Ferrantelli and Santangelo v. Italy
.. ) 23 E.H.R.R. 288, para. 56; Bulut v. Austria (1997) 24 E.H.R.R. 84, para. 31; Thomann v.
fllerland (1997) 24 EH.R.R. 553, para. 30.
(1990) 12 E.H.R.R. 266.
'Jbid" at para. 46.
!fhe test adopted by the Court is that the members of a tribunal must be "subjectively free of
rsonal prejudice or bias": Findlay v. United Kingdom (1997) 24 E.H.R.R. 221, para. 73.
~.Hauschildt v. Denmark (1989) 12 EH.R.R. 266, para. 47; Piersack v. Belgium (1983) 5 E.H.R.R.
l~, para. 30(a); Thomann v. Switzerland (1997) 24 E.H.R.R. 553, para. 31.
~Hauschildt v. Denmark (1990) 12 E.H.R.R. 266, para. 48; Ferrantelli and Santangelo v. Italy
J997)23 E.H.R.R. 288, para. 58; Incal v. Turkey Judgment June 9,1998 (para. 71); Castillo Agar
KSpain (2000) 30 E.H.R.R 827, para. 46.
!:Piersack v. Belgium (1983) 5 E.H.R.R. 169, para. 30; lncal v. Turkey (2000) 29 E.H.R.R. 449, para.

iSee for example, Hauschildt v.

Denmark (1990) 12 E.H.R.R. 266, para. 48.
i:Piersack v. Belgium (1983) 5 EH.R.R. 169, para. 30; Sramek v. Austria (1985) 7 E.H.R.R. 35, para. ~
~: Findlay v. United Kingdom (1997) 24 E.H.R.R. 221, para. 76.
\J -.
Hauschildt v. Denmark (1990) 12 E.H.R.R. 266, paras 46, 48; Castillo Algar v. Spain judgment
ember 28, 1998, para. 45. As to the test to be applied in English law, see Locobail (UK) Ltd v.
ifield Properties Ltd and anor. [2000] 1 All E.R. 65 (C.A.) (guidance on judicial impartiality). -
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THE RIGHT TO AN INDEPENDENT AND IMPARTIAL TRIBUNAL

',II
'I

I~!... {
11!~N

for fearing" that the tribunal is not independent or impartial": whether "them"'
ascertainable facts that may raise doubts" as to independence or impartiality'[
whether such doubts can be "objectively justified". 2 9 . (

.[F

hi'

ih,

14-74 The fact that a trial judge or appeal judge has made pre-trial decisions in
including those concerning detention on remand, cannot in itself be b
justify fears as to the judge's impartiality, since:
"[Q]uestions which the judge has to answer when taking such pre-trial decisions ~~
the same as those which are decisive for his final judgment. When taking a decisioni
detention on remand and other pre-trial decisions of this kind the judge suIllIllllrj
assesses the available data in order to ascertain whether prima facie the police,bi,:
grounds for their suspicion; when giving judgment at the conclusion of the trial he .
assess whether the evidence that has been produced and debated in court suffic
finding the accused guilty. Suspicion and formal finding of guilt are not to be trea
being the same. "30
~ 0

14-75 Where however, the issues detenJided at the pre-trial stage are closely relafe(ij
those which arise at a final, dete~ation, the court's impartiality is capabl .
appearing open to doubt." WQile ins not contrary to Article 6(1) for thell,
judge to take part in different proceedings against several persons accused
same offence." the position is otherwise where the judge has previ
expressed views suggesting that he has formed an opinion as to the ace

guilt."

14-76 There is no general rule resulting from the obligation to be impartial th
superior court which sets aside a decision of an inferior tribunal is bound to
the case back to a differently constituted bench.?" The same principle a
where the first trial was held in absentia since:

I~
Ii

I'
'il!

J
;jl
!!
II

j!!
li!i

n

~, II

>

"[Jjudges who retry in the defendant's presence a case that they have first had to,
absentia on the basis of the evidence that they had available to them at the time
no way bound by their first decision. They undertake a fresh consideration of thew,
case; all the issues raised by the case remain open and this time are examin
adversarial proceedings with the benefit of the more comprehensive information'
may be obtained from the appearance of the defendant in person ... [I]f a court h
alter its composition each time that it accepted an application for a retrial from a
who had been convicted in his absence, such person would be placed at an adv
in relation to defendants who appeared at the opening of their trial, because this Wi
27 Langborger v. Sweden (1990) 12 E.H.R.R. 416, para. 35; Procola v. Luxembourg (I
E.H.R.R. 193, para. 45; McGonnell v. United Kingdom (2000) 30 E.H.R.R. 289.
2BCastillo Algar v. Spain (2000) 30 E.H.R.R. 827.
29 Hauschildt v. Denmark (1990) 12 E.H.R.R. 266, para. 48.
ao Hauschildt v. Denmark (1990) 12 E.H.R.R. 266, para. 50. See also Bulut v. Austria (I
E.H.R.R. 84, paras 33-34 (role of judge in pre-trial proceedings restricted to questioning
witnesses, but no assessment as to applicant'sinvolvement in offence-no objective justifies
lack of impartiality); Sainte-Marie v. France (1993) 16 E.H.R.R. 116, paras 32-34; Fey \I. A
(1993) 16 E.H.R.R. 387, paras 31-33; Padovani v. Italy Judgment February 26, 1993,
Nortier v. Netherlands (1994) 17 E.H.R.R. 273, paras 33-35.
" Hauschildt v. Denmark (1990) 12 E.H.R.R. 266, paras 51-52.
'2 Ferrantelli and Santangelo v. Italy (1997) 23 E.H.R.R. 288 (Comm. Rep.) para. 57.
" Ferrantelli and Santangelo v. Italy (1997) 23 E.H.R.R. 288, paras 59-60.
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enable the fonner to obtain a second hearing of their case by different judges at the
,same level of jurisdiction.":'>

"

there

a trial judge was previously the head of the section of the public
'\tosecutor's department which had investigated the applicant's case and comfienced proceedings against him, the Court, not surprisingly, held that the
"impartiality of the 'tribunal' which had to determine the merits ... was capable
,f appearing open to doubt". 36 It was not necessary for the applicant to establish
\~t the judge had been directly involved in the case:

14-77

~:\'In order that the courts inspire the confidence which is indispensable, account must
I'alsobe taken of questions of internal organisation, If an individual, after holding in the
t~PlJblic prosecutor's department an office whose nature is such that he may have to deal
,~\vith a given matter in the course of his duties, subsequently sits in the same case as a
nudge, the public are entitled to fear that he does not offer sufficient guarantees of
iimpartiality." ]7
[ti'

!owever, the court considered that;

~4
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'~I.[I]t would be going

too far ... to maintain that former judicial officers in the public
prosecutor's department were unable to sit on the bench in every case that had been
(lxamined initially by that department, even though they had never had to deal with the
themselves. So radical a solution, based on an inflexible and formalistic conception
"pf the unity and indivisibility of the public prosecutor's department would erect a
~Virtually impenetrable barrier between that department and the bench. It would lead to
lful upheaval in the judicial system of several Contracting States where transfers from
,'oneof those offices to the other are a frequent Occurrence. Above all, the mere fact that
judge was once a member of the public prosecutor's department is not a reason for
'rearing that he lacks impartiality". 3B

~ase

i'a

nere a judge has a financial or personal interest in the case, a party is
tlectively justified in fearing lack of impartiality.39 Any direct involvement in
,epassage of legislation or the enactment of executive rules is likely to be
"-cient to cast doubt on the judicial impartiality of a person subsequently
. ed upon to determine a dispute as to the existence of reasons for permitting
~Variation
from the legislation or rules at issue. In McGonnell v. United
40
Ihgdom the Bailiff of Guernsey, when sitting in his judicial capacity, was held
(to be "independent" since he had performed a presiding role in the local
"isIature when it adopted the measure in dispute. In the light of the McGonnell
)ision, it is open to doubt whether the Lord Chancellor, or any senior judge,
16 has participated in Parliamentary debates on a Bill, can subsequently sit on
tllppeal in which the interpretation or application of the resulting legislation is
f";t
,;Issue.

__ 'mann v. SWitzerland (1997) 24 E.H.R.R. 553 at 556-557 (paras 35-36).
,;plersack v. Belgium (1983) 5 E.H.R.R. 169 at 181, para. 31.
'/ersack v. Belgium (1983) 5 E.H.R.R. 169 at 180 (para. 30(d)).
'rsack v. Belgium (1983) 5 E.H.R.R. 169 at 179 (para. 30(d)).
Demicoli v. Malta (1992) 14E.H.R.R. 47 (paras 36-42) (members of theHouse of Representa-

who were the subject of alleged offence of breachof parliamentary privilege were among those
satin Judgment); Langborger v. Sweden (1990) 12 E.H.R.R. 416, para. 35 (lay members of
al adjudicating on deletion of clause in tenancy agreement were nominated by organisations
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THE RIGHT TO AN INDEPENDENT AND IMPARTIAL TRIBUNAL

14-80 The test of judicial bias in domestic law has recently been revisited by the H
of Lords and by the Court of Appeal. In R. v. Bow Street Metropolitan Stipe.
ary Magistrate ex parte Pinochet Ugarte (No.2),41 the House of Lords held?,
Lord Hoffman's connection with Amnesty International, which had intervened
the appeal, violated the principle that a person may not be a judge in his 6l
cause. That principle goes wider than financial interests, and encompassesi:~
promotion of a cause in which the judge is involved with one of the parli~'i;
Following the Pinochet ruling there was a sharp increase in the numbetl:
applications for recusal, and in Locobail (UK) Ltd v. Bayfield Properties Ltd
another the Court of Appeal gave guidance, in a series of linked appeals, OI'k
approach to be adopted where it is alleged that a judge has a personal interest)
the outcome of the proceedings." Referring to Article 6, the Court of Ap ,
held that the right to a fair hearing by an impartial tribunal was fundamental.'
pointed to a rule of automatic disqualification when a judge had a direct
niary or proprietary interest in the subject-matter of a proceeding, howe\i~
small," and where the matter at issue was concerned with the promotion df;i
cause and the judge is involved with one of the parties seeking to promote ~
cause.?" In other cases, there was no rule of automatic disqualification._
question was whether a reasonable, objective and informed person, would o~~~,
correct facts, reasonably apprehend that the judge will not bring an implltfi_
mind to bear on the adjudication of the case, that is a mind open to persuasi
by the evidence and the submissions of counsel." The religion, ethnic or nati~i.
origin, gender, age, class, means or sexual orientation of a tribunal member cQut~
not conceivably form the basis of a sound objection. Nor could an objects
generally be based on matters of social, educational, service or employm
background or history, nor that of the tribunal member's family. Other fact,
which would generally be irrelevant were previous political associations;
vious judicial decisions, extra-judicial comment, previous instructions to act
or against any party, solicitor or advocate engaged in the case, or membershi
the same Inn of Court, circuit, local Law Society or chambers. By contrast ate
danger of bias might arise from personal friendship or animosity between'if
tribunal member and any other person involved in the case, or a close acqua'i
tance (especially where credibility is in issue). It would generally be appropris
for a tribunal member to recuse himself if, in a previous case, he had rejected),
evidence of a witness in such outspoken terms as to throw doubt on his abili.;.\l.
approach that witness's evidence in subsequent proceedings with an open
if he had expressed views on any question at issue in the case in such strong
unbalanced terms as to throw doubt on his ability to try the case with an obje

51-:'
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d; or if, for any reason, there were real grounds to doubt his ability to ignore
_kfraneous considerations, prejudices and predilections, and bring an objective
ind to bear on the issues. In any case of doubt, that doubt was to be resolved
,,,,,favour of recusal. If an appropriate disclosure has been made to the parties, and
10 objection is taken, the party affected will be taken to have waived his right to
mplain
(other than in cases requiring automatic disqualificatinnj.w
,
'~

$)j

pet;

[2000] I A.C. 119; see also the High Court of Australia in Webb v. R. (1994) 181 CL.R.41.
the test was whether the judge's interests or affiliations would give rise to a suspicion, in a
minded and informed member of the public, that the judge might be biased.
42 [2000] I All E.R. 65 (CA.). As to police disciplinary proceedings, see Regina (Bennion) v. Ci;..
Constable of Merseyside Police, The Times, June 12,2001 (no breach of Article 6 where the
Constable adjudicated on disciplinary proceedings under Regulation 13(1) of the Police
ciplinary) Regulations 1985, despite the fact that the officer being disciplined had brought
discrimination claim against the relevant force in which the chief constable was cited as defe
The disciplinary function of a chief constable was to be distinguished from that of a judge.
4' See Dimes v. The Proprietors of the Grand Junction Canal (1852) 3 H.L. Cas 759.
44 R. v. Bow Street Metropolitan Stipendiary Magistrate ex parte Pinochet Ugarte (No.2) [19991:~

41

"

II. Jury Bias

~ requirement of independence and impartiality applies equally to juries."?
ide 6(1) imposes an obligation on every court to check whether, as constiJed, it is an "impartial tribunal" within the meaning of that provision when
is an allegation of bias that does not immediately appear manifestly devoid
48
rmerit. The test applied in Strasbourg appears to coincide, in broad terms,
,lth the rule established by the House of Lords in R. v. Gough/" Prior to Gough
r, e was.inconsistent domestic authority as to whether the test was one of actual
\{whietr was the test applied to jurors) or appearance of bias (which was the
"itapplied to magistrates). The House of Lords ruled that the same test should
':ty t~ both. The court should inquire into the circumstances, and then ask itself
J~r there was "a real danger" of bias on the part of the relevant member of
"tribunal\in the sense that he might unfairly regard with favour or disfavour the
of one 'of the parties. Stating the test in terms of "real danger" rather than
likelihood" was intended to ensure that the court is thinking in terms of
ssibility rather than probability.
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ne standard adopted in Strasbourg appears to have strengthened over the years,
"fisistent with the Court's emphasis on the increasing sensitivity of the public to
~'appearance of fairness. In X v. Norway'" the Commission declared inadiissible a complaint that a jury member was the godchild of an interested party.
ilmilarly, in X v. Austria?' a complaint that the jury foreman was employed by
~eorganisation which owned the shop where a robbery had taken place was also
,ejectedby the Commission. But in Holm v. Sweden'? the Court found a violation
. Article 6( I) where a number of jury members were also members of a political
that owned a publishing company which was one of the defendants in the
. In Pullar v. United Kingdomt? a Scottish case, the defendant discovered
:er his conviction that one of the jurors who had tried him was an employee of
' principal prosecution witness, and was acquainted with another of the
.•secution witnesses. Surprisingly, the Court held, by five votes to four, that
'''~re was no evidence of prejudice to the defence, and no violation of Article
The fact that the juror would have been discharged if the trial court had been
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is approach to waiver does not appear to sit comfortably with the approach of the European
of Human Rights: see para. 14-67 above.
fUllar v. United Kingdom (1996) 22 E.H.R.R. 391, para. 30.
Remli v. France (1996) 22 E.H.R.R. 253, paras 46-48.
/tI993] A.C 646; For analysis, see 1. Bing, "Curing Bias in Criminal Trials," [1998] Crim. L.R.
[48, In Weeks and Porter v. Magill [2000] 2 W.L.R. 1420 (C.A.) Schiemann L.J. observed that "[tjhe
'\'entian caselaw does not suggest that the test in R. v. Gough is either wrong or inadequate".
(1970) 35 CD. 37 at 49.
111978) 13 D.R. 38.
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