THE sierra Leone ANTIICORRUPTION COMMISSION lay
REPORTS




2

Foreword

When I qualified as a Barrister and Solicitor it was already twenty-four years since the last
Sierra Leone Law Reports had been published in 1974. Even during my student days we had
to use predominantly UK Law Reports. Only a handful of well known Sierra Leonean cases
from the Sierra Leone Law Reports were being continually resorted to, so much so that they
seemed like the only Sierra Leonean cases that had ever been reported upon in a book series.
As the civil war raged, we experienced a military regime, a brief spell of democracy, then
engulfing political turmoil in the form of the AFRC regime and later the Freetown invasion.
By then, all eyes, nation and international, were fixed on achieving the cessation of violence.
The role of the judiciary during these periods is well documented. Suffice it to say that case
reporting was not among the top priorities of the national agenda. With these events behind
us, the paramount nature of judicial reform became undeniable.

Lawyers in Sierra Leone form a small though growing community and anecdotal snippets of
cases are generally bandied around at meetings and dinners of the Sierra Leone Bar
Association. These would include notable discussions of legal principles in a case, or the
surprising turn in cases which one would have expected to be resolved differently. Of course,
the clearest sense of direction possible would be gained by directing enquiries at colleagues
in their main areas of practice. Intrachambers, there is unlimited communication, but then
there is also limited breadth and span of potentially relevant cases. Information concerning
high profile cases is only more accessible by a hair’s breadth given the state of press reports,
although at best such reporting has served as notification to lawyers.

The Sierra Leone Bar given these hiccups has been fully behind projects of this sort from the
get go, but legal practice being the tread mill that it is, have not been able to divert their
energies towards what seems a very academic, yet wholly worthwhile exercise. And then of
course, one could wax psychological about how institutionalized practices are generated by
locus and the normativity of systems, no matter how "abnormal" some practices are. Besides,
there is so much that needs to be done in Sierra Leone; to each his pet project. Ms. Hudroge’s
background in International Law is possibly a plus here since it escapes the "bogged down"
factor.

My experience in legal practice prior to joining the ACC led me to believe that the employ of
precedents fell woefully short of the mark, which I suspect may, because each case’s
determinative force then becomes centrifugal, create at trial, a wholly lopsided emphasis on
only the facts at hand. It is very unhealthy to have cases spinning on their own axis in what
should be a coordinated choreography within a synchronized universe.

Appointed as Director of Prosecutions at the ACC in 2010 the commission started compiling
raw judgments in ACC cases but there had been no attempt to synthesize and condense the
principles found therein, no academic analyses of individual cases and cases as against each
other. Anticipating staff turnover at the ACC and anticipating lapses in record keeping
practices it became important to have the judgments in a more secure and usable form.

Ms. Hudroge was contracted to do these law reports which is the first attempt at producing
ACC Law Reports. Ms. Hudroge took on the task with a high level of diligence and
commitment. ACC prosecutors have found this compilation very useful for case preparations,
we feel strongly about having all ACC cases reported in like manner, possibly on a more
professional level. The ACC is optimistic about the prospective involvement of the OSF in
the production of the Reports.




Clearly, the ACC wholeheartedly supports this endeavour and I can say that [ would be hard
pressed to find a Sierra Leonean lawyer who would not find the resulting product helpful.
With that in mind, the ACC can press on with its unrelenting battle reassured in the
knowledge that a project of the sort has been left in very capable and trusted hands. We wait
with baited breath.

Reginald Sydney Fynn
Director of Prosecutions
The Anti-Corruption Commi
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There is a general absence in Sierra Leone, of secondary material generated from the reporting at
analysis of statute and case law at the level of Magistrates Court; High Court; Court of Appeal and
Supreme Court. Notdjg in 2007, it was said that the Sierra Leone Law Reports were tolbarmehed

with priority being given to coverage of cases decided by the High Court and Court of Appeal between the
period 1974 and 1982Prior to this, there had been no such repiortshirty-four yearsThe Law Society

did indeedproduce in 200, 2 volumes spanning 192482, but this iemptwas ircomprehensive and

0 0 u n o,dpfoduced m the absence of a state instituted body to undertake themibr.same vein,

the UNDP ha been funding an official law reports seriegrirthe Sierra Leone Law Courfisr years to

no obvious result.As it stands, etual hardcopies of judgments can only be accessed through a formal
petition of the Master Registrar, who then authorizeteek to make them available. Awareness of the
contentious legal issues raised in a case, are often limited to high profile cases reported in the news medi

Thus, the possibility to further devel op the Bubs
widespread and thorough reliance on case law has not for a lengthy period, been properly exploited. Tt
mirrors the state of affairs regarding the trials that have resulted from charges preferred by-the Ant
Corruption Commissioner. Hitherto, only trear material, that is, the actual judgments emanating from the
ACC trials have been available. This has given rise to a compelling need for the broad disseminatio
availability and accessibility of ACC cases. This need could not be overemphasized, iof lidet
circumstances surrounding the establishment of the ACC, the importance of the struggle against corruptic
the need for the ACC to demonstrate transparénitg own working methods and procedures, the benefits
of cross fertilization of ACC casaw, into the treatment of similar offences in national courts (given the
ACAOGs more recent status), the benefits of c¢ro:
similar cases by other ArGorruption bodies worldwide and lastly the néegublicize the details of the
work of the ACC, so as to invite constructive criticism and suggestions for room for improvement.

It is submitted that absean ACC Law Reportthe aforementioned aimgould not be daievable This

first volume is therefe an attempt tgroduce detailedconcise and digestible reports of 13 cases
prosecuted by the ACO hereportsprovide a general backdrop to the issues in a given case, as well as a
thorough, but to the point analysis. A typical repmrtbased on the digment, but also takeinto
consideration other relevant material not forming part of the judgment, such as law concerning similarl
constructed offences and case law from common law jurisdictions. Each individual treatment of an Anti
Corruption Commissionaseis divided into five sections, inspired mainly by the format of the All England
Law Reports, with innovations, to accommodate the unique nature of ACC cases.

It is believed that the avail abil it yisiofiftratianintbet a
other areas of the law and give rise to increasingly creative argumentation in national court, will spark th
i nterest of students in this field and create i
In theHeld sectionofh e case summary, the aim i s t oTheRatior i c .

Decidendi sectionwhich aims to provide summaries of the reasoned findings of facts and law behind the
verdict and sentencemnd where possiblegrovide asummationof the selective application of the law

'!Awareness Ti mes, 16 July 2007, AWel come Address by Y
Bar Associationo.
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adduced by the parties, to the fadtsis a filter of sorts, by virtue of which, out of all the material put
forward, only the most relevant and credible emerge. In essence, it not only explains how the verdict w:
arrived at, but also provides concision of the entire case laid out.

Notesare drawn from sources extraneous to the judgment, which may simply affirm, contradict or provide
further elaboration upon it, acting as a springboard forCtgque section. It diffes from theCritique
section as it does not discuss the principles cited in these authorities in detail, but simply points out the
existence. The aim of thBummary of Factssection is to catalogue the key phases in the case, which
necessitates a two prg approach; the first at the level of the recording of the procedural history of the
case, including the Prosecutionds <charges, an
Prosecutionbés case theory,; i ntrgand jpxéaposed dt thevielevant t |
points, by supporting or contradicting evidence, which in most instasméastnoted.This Application of

Law section will condense the law contained in the charges in the indictment, i.e. statute law, as well
assessral defire the elementswith reliance on relevant case lawwlill map outdefencesadvanced by

the Accusedind the basis of their acceptance or rejection, in whole or part. It will simply gather all the law
adduced by the parties, with a limited applmato the facts.

The Critique seeks to analyse in depth, questions of law, identified and addressed by the Trial/Appesc
Court as the case may be. T@etique will particularly take note of, questions of law, which in the Anti
Corruption Commission coext are likely to arise repeatedly, albeit in possibly markedly different
circumstances, therebgreating potential scope for tHermulation of emergent, duly considered and
equally relevant principles. Th€ritique will also note questions of law thatvegi rise to innovative
methods of resolution and will consider the extent to which approaches taken by the Trial or Appes
Chamber conform or diverge from the traditional approaches to like questionGrifigee evaluats the

mode of construction of statue s e mp | oy ed, or the Courtds interjf
assessing on the other hand, the unique <circums
possible direct consequences in the application of methods ormptemaiticulated by the Court, including

its advantages and drawbacks, whether it is likely to have the desired effect and lastly perceivable fallaci
in the reasoning behind the employment of chosen principles or method€rifigae, apples these

afoe menti oned evaluative approaches to the Court
are authorities in support of the principles employed by the Court in its evaluation of evidence, such as fi
example, the rules on: corroboration, theaddii | i ty of witnesses, the cr e
assessment of the demeanour of witnesses, the decision to favour one witnesses account over another, e

The lay out opted for seeks to set out case reports in the most comprehenso@gréhensible manner,

and in an order, which not only facilitates selection of the most crucial aspects of a Judgment, but from
practitioners point of view, in an arrangement which sets them out from most to least sought after aspec
For the more ackemically minded readers, who wish to properly contextualize a judgment, it is worth
mentioning, that the major sections of the report should be viewed as a filtering process, with th
Summary of Facts being the broad based foundation of the reportAthication of Law section being

the second stepheing generdly discursive in its naturethe Ratio Decidendj being a synthesized
constriction of the aforenentioned a selection of the criteria worthy of being determinative of an
outcome, post keen deération, and which then serves as a springboard for findings undeéfettie
section.




On a more personal note, the compilation of this manual has witnessed days of foraging for spar:
materials at the Sierra Leone Law Libragping to and fro about Framvn in search of electricity and on

the other hand, fortunately, a temporary sojourn in the icy depths of the North, where the shortness of de
was numbed by a diligent wake set to a relentless cadence, drummed out by fingers on keyboards and te
hitting desktops. It has been a solidifying experience and in spite of the setbacks, | have enjoyed the surmr
it and sincerely hope that my modest efforts turn out to be of some use.

Amira Hudroge,
5" November 2012
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THE HON. MR. JUSTICE M.O. TAJU -DEEN AND THE STATE

THE COURT OFAPPEAL OF SIERRA LEONE
JUSTICE M.E.T. THOMPSON

JUSTICE A.N. BANKOLE STRONGE
JUSTICE PATRICK HAMILTON

12 August 2004

Definition of Public Office and Public OfficeDefinition of AdvantageStandard of proof for
Prosecution in a criminal trial Standardof proof for Accused in a criminal tridl Shifting the
burden of proof Presumption of innocencd he Accusedo6s ri\Whetherguit r e
can be inferred from the Accusedoés failure
beyond rasonable doubt standardWh et h e r di screpancies in des
accounts and charges, about thing forming subject matter of litigation can constitute reasonable
doubti Whhat i s weight to be given t on 6tsh ee vD edf eenncce
overwhelmingi Whet her Chief Justicebs consent need
Trial Judge- The AntiCorruption Act 2000, s. 7 (1), 7 (2), 8 (1), 38, 43 (1)i(#3) & 45 The
Constitution of Sierra Leone 1991, s. 120- The Courts Act 196fas amended by s. 6 of the Act

of 1966), s. 57 (bjc), 58 (1}(4), & 59 (1}(5) - The Criminal Procedure Act 1965, 1st schedule,

S. 136 & 144(2) (UK) Criminal Appeal Act 1907, s. 4 (1).

Held

Trial JudgmentThe Accused wasofind guilty on Counts-8, and ordered to forfeit to the State

his Nissan Terrano, satellite dish and recorder. He was sentenced’durg2 2001 on Counts
1,2,5,6 to a year imprisonment to run concurreathg 6 months imprisonment or the sum of
Le30m,on Counts 3, 4, 7 and 8. Both sentences were to run concurrently.

Appeal JudgmenfThe Court of Appeal Sandy @roundeotiAppedl,dut A p p
upheld his ¥to 4", 7"to 8" and 18" to 12" Ground of Appeaf.The Appellant abandonédds 6"

and 9" ground of appeal. The Court of Appeal ordered that any and all monies paid by the
Appellant in consequence of the sentences passed by the Trial Judge, be paid back to him ar
guashed convictions under Counts$ Tor being unreasonable andid that they could not be
supported by the evidence.

Ratio Decidendi
The Appellant put forward 12 Grounds of Appeal, which gave rise to a discussion by the Court of
Appeal as follows:

X Ground t The Appellant argued that the Trial Judge exceeded hedigtion per Section
120(ii) of the 1991 Constitution, which required her, as a Justice of the Court of Appeal, to be
requested by the Chief Justice, in order to be able to sit and act as a Judge of the High Cour
The Court of Appeal rejected Grounar the basis that there was no requirement in law that
the Chief Justice consent to a Judgeds sit

2 SeeCritique below, at p.16fora di scussion of the Courtoés approach t
Appeal
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The Courts of Appeal treated Grounds Il IIl, and IV collectively.®

X Ground Il The Appellant argued that the Trial Judgeorrectly applied he Pr osecu
burden of prooftegarding Counts-8, wrongfully holding that the Prosecution had proved its
case; constituting errors of law and fact, which led to his wrongful conviction.

X Ground IlIl: The Appellant argued that the Trial Judge erretherfacts in holding that the
Prosecutiorhad proved he Accusedds gu-Blt regarding Col

X Ground IV The Appellant argued that the Trial Judge had erred in fact and law regarding
the standard of proofin a criminal trial, i.e. proof beyond reasorabiloubt and had
erroneously stated that the Cour‘ads dbabt fi
is nothing to rebut t°ISke hadamet indaotlbyhesdismissivet h
attitude towar ds °byfalingDoeatesumiele dssides the diserepaneies
in the descriptions of the itemeencerned andtating that inconsistent descriptions were of no
consequencé The Court of Appeal held that inconsistent descriptibrsveen different
sources of evidencand as against the description in the indictment, regarding the subject
matter of the litigationc r eat ed a reasonabl e d Wihbreégarchte t o
Counts 14, such discrepancies raised doubts as to whether the vehicle imported was what the
Accused possess&ith regards to Counts-8, the descriptions range from satellite dish and
satellite receiver to satellite dish and satellite decddine Court of Appeal held that tigial
Judge erred on the facts when she said that the use efediffnames for the same thing, do
notraisecadoubf as t o the fithingodo referred to in t

X Ground V: The Appellant argued that the Trial Judge erred in law and on fact by dealing
with Counts 1,2,5,6 in the indictment under Section*?(@) the AntiCorruption Act 2000,
although the Accused was never charged under section'7 B Court of Appeatejected

3 Appeal Judgment, p.23. Note that findings under Ground IV apply to Grounds Il and II1.

“ Page 261, Vol. 2, Records of Appeal, lines208

® Page 26, Vol. 2, Records of Appeal, lines-16.

® Failing to examine the evidenck the annexed, separate concurring judgment of Justice M.E. Tolla Thompson, he
refers to the Trial Judge dismissing t hdismidsingtieeraecpuatn c i e
provided by the Accusedb6s Wi fe as a fifairy taled and
corrupt acquisition. Justice Thompson argued that the Trial Judge should have beeiranorgpecgiven this was

the first ACC case.

" Appeal Judgment, p. 13.

8 SeeCritique below, pp. 1617, whichargues that there are enough overlaps in the descriptions to reasonably
conclude that a single vehicle was concerned.

° As per PW7. Note that the Prosecution attempieely on the ¥ Schedule to the Criminal Procedure Act No. 32 of
1965, Rule 8, which states that it is sufficient to use ordinary language which indicates with reasonable clarity what is
being referred to, Appeal Judgment, p. R&fer to FN 8 above.

¥'page 263, Vol. 2, Records of Appeal, lines2p7

“The AntitCorruption Act, section 7(2): fAWhere during a
satisfied that there is reason to believe that any person is holding pecuniary resourcgsrty iprirust or otherwise

on behalf of the Accused, or acquired such resources or property as a gift from the Accused, such resources c
property shall, wuntil the contrary is proved, be prec
12page 257, Vib 2, Records of Appeal, lines2
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Ground V,stating that this was a typographical error, especially as the hand written judgment
states that the charges were dealt witbler section 7(1).

X Ground VI:The Appellant argued that the Trial Judge erred in law and fact by considering
hearsay evidence, which was inadmissible and highly prejudicial to him, in the evidence
summaries of his wives; Haja Mariama T-&)een and Hawdrene TajuDeen, wrongfully
attached to the indictment and addressed by the testimony of & Tourt of Appeal did not
rule on Ground VI, as this was later abandoned.

X Ground VII: The Appellant argued that the Trial Judge failed to qualitatively eteatha
totality of the evidence before h&rpecause she had failed to lay the proper foundation for
resolving primary facts! and that this resulted in his wrongful convictiocfhe Court of
Appealindirectly addressed Ground Wily addressing Grounds3and 1112, which it dealt
with as being subsumed under Ground VII.

The Courts of Appeal treated Grounds VIII, X, and XI, and Xl collectively.*®

X Ground VIII: The Appellant argued that the Trial Judge erred in law and fact by holding
that the ingredientsf the offences in sections 7(1) and 8(1) had been proven, which made it
i ncumbent on the Accused to t*hEhe Trial elidget t
buttressed her reasoning with section 45 of the-8otruption Act 2000, which created a
rebuttabé presumption that an advantage was given or accepted as an inducement/reward
where it had been proven that the Accused did accept an advantageas based on this
reasoning that the Trial Judge inferred that the Accused corruptly actuéreshtellitedish
and receiveyrsince, although the Accused admits to possessing them, he chose to remain silen
regarding the manner of their acquisitidrand gave no evidence to rebut the evidence that
they were given to him as an inducement/reward/as the behefit advantage. The Court of
Appeal held that the Trial Judge had erred in law and in fact in inferring guilttbi@d®irden
of proof had not been shifted to the Accuselhe Court of Appeal held that only when the
Prosecution has proved the ingredieotshe offence charged, does the Appellant carry the
burden of disproving the elements of the offetfc@here was no proof that the Accused

13 Refer also to Ground XIl.

“This is also a reference to Appellantés contention t
at Ground 1.

15 Appeal Judgment, p.27.

% In the annexed, separate coming judgment of Justice M.E. Tolla Thompson, he makes clear that as regards
Section 45 of the ACA 2000, the burden of proof on the Defence when it has to rebut a presumption which has beer
established against it, is that of the balance of probabiliRes: CarrBriant 1943 K.B. at page 612 anthmil
Mohamed v. Commissioner of Polit@ WACA 1955/6.

Y"From the statement, the only inference which can b
has unpolluted explanation as to higgaisition of them, the conclusion then is that it was acquired by him

corruptlyéThe evidence is that they were given to th
explanation to rebut thiso: Pdge 263 Vol . 2, Records

¥The Accused6és burden of proof wunder Section 7(1) w
possession of any resources or property, or in receipt of the benefit of an advantage, as charged, which he ma
reasonably be suspected of h@vinacqui red or received corruptly. The A
would be that: it hat he did not accept an advantage
expediting the performance of an act éo
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accepted these itenf8 R. v. Leckey1944, K.B.atp.80andhe Prosecutionos
not establish any nexubetween Bockarie Kakay and the satellite dish and recefVerin

I i ght thd Apgellant svas alisolutely within his rights not to say anyttongall v.
Reginal971 1 AER.Rv.Chandled 976 3 A. E. R. AT 105. Thus
thatte Aonly inferenceod, which could be dr aw
acquisition of the items, waswrong.t coul d not be the only i
wi f e 0s e a&fphe providende ofrthe items and that the Accused had Inegmea by

the gift.

X Ground IX The Appellant argued that the Trial Judge erred in fact and law, in interpreting
section 45 of the ACA 2008. Her interpretation of the burden of proof was that once the
offences had been proved by the Prosecution, thaéehuof proof shifted to the Accused to
rebut the presumption of guilt. The Appellant also argued that the case should not have
proceeded beyond t he 6 N®hisGeuwnd wat later Abarsdonedrbp s
the Appellant?

X Ground X:The Appellantargued that the Trial Judge erred in Law by relying on Section 43
(1) of the ACA No. 1 of 2000, when that provision was never raised for determination by either
the Prosecution or Defence. This misdirection culminated in the Judgment. Section 43(1)
esseritlly makes it a crime for a public officén acceptan advantage in the knowledge that it
was being given to him as in inducement, even where he did not have the capacity /intention tc
carry out what was being sought from him, by those attempting teérfiim?: As per Ground
VIII above, it washot proven that the Accused did accepty inducements/advantages.

X Ground Xi The Appellant argued that the Trial Judge did not adequately consider the
Defencebds case, i n that syhet hde sAm pseslelda ntthées
tafP*a;md Aqui te ZAThd Appekahtcontsnded thgt thé Trial Judge, in saying
that the fAAccused has fZ2didnetdivetadequatd eight to the y
evidence that the Accused hagented an offer for a 4 wheel drive from Mr. Kakay, thé 3
Accused in a case before him and had told
Appellant’ The Court of Appeal accordingly asses
in dealingwith the issue of inferring guilt under Ground VIl abdVe.

YAFrom t he ddaced in te loveer caurt, no burden was cast on the Accused to disprove any of the
all egations in Counts 5, 6, 7 and 8 of the I ndictment
®The Applicantos Wi f®een teétified 2 udkmowa bolsrirstalldietilas ja wift from an
unknown donor, who was to contact her, but never did. This was after Kakay, had promised her a wedding gift.

ZThe AntiCorruption Act, section 45 states that: HAWhere
proved thatthe Accused gave or accepted an advantage, the advantage shall be presumed to have been given
accepted as such inducement or reward as is alleged i

22 Although on the question of shiftirilge burden of proof, see Ground XllI, pp-26.

2 Refer toNotes at p.14, for authorities on this principle.

% Refer to FN 6 above.

®The Applicant 6s Wi f-Been tédified.thatltha soarcelof thee MissarTRathfinder was from an
undisclogd friend.

% page 266, Vol. 2, Records of Appeal, lines.1

2" page 258, Vol. 2, Records of Appeal, lines326

BFEor references to Defenceds-leanidam®@nce, see Appeal Juo
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X Ground XIlI: The Appellant argued that the Judgment was unreasonable and unsafe, having
regard to the totality of the evidendene Court of Appeal affirmed Ground Xl by quashing all
the Appehnt 6s previous convictions.

Notes

The Accused simply should have received the gift as an inducement and need not have acted on
R v. Carr 40 Cr. App. R. 188, @AC. The fact that the Accused made a mental reservation to
not act is irrelevantkR v. Mils, 68 Cr. App. R. 154, CA. The (UK) Prevention of Corruption Act
1916, section 2 establishes a presumption similar to that of section 45 of the ACA 2000. The
concept of Aimi scarriage of justiceo as a d:
m rrors the concept of Aunsafeod convictions
applied inR v. Carr Briant[1943] K.B. 607, 29 Cr. App. R. 76, CCR v. GrahamH.K.), R v.

Kamal R v. Ali (Sajid), R v. Marsh and othdd®997] 1 Cr. App.R. 302. On the burden of proof,
note that, any reasonable doubt as to Rvhe A
Bentley(Deceased) [2001] 1 Cr. App. R. 21, GR,v. Ewing 77 Cr. App. R. 47, CAR v. Carr

Briant [1943] K.B. 607, 29 Cr. Ap . R. 76, CCA. The Accusedods ¢k
probabilities meaning that it was more probable thanmote likely than notR v. Braithwaite

The burden of proof remains on the Prosecution throughout, an Accused is entitled to remain
silent, that being his right and his choice. An inference from failure to give evidence cannot on its
own prove guilt and the Prosecution should have established a case (sufficiently compelling as to)
call for an answer, before drawing any inferences freen thA ¢ ¢ u s e dROvsBIrchall[1992] c e :
Crim. L.R. 311, CA. There should be an adequate explanation (evidential basis), provided by
evidence (for the Accused not going into the witness box), for declining to draw an adverse
inference from silence at tliadRv. Cowan; R v. GayjeR v. Ricciardi1996] 1 Cr. App. R. 1, CA.

Cases referred to in Judgment

The Gauntlef1872] L.R. 4 P.C. 184.

The State v. Harry Will, Lamin Feika and Bockarie Kakay.
Hall v. Regina M1971] 1 A.E.R. 324.

R v. Chandlef1976],3 A.E.R. 105.

R v. Bathurst[1968] 2 Q.B. 99.

R v. Leckey[1944] K.B. 80.

R v. CarrBriant[1943] K.B. 612.

Jamil Mohamed v. Commissioner of Polic@WACA 1955/6.
Kamara v. The Stat&€972/73 ALR (SL).

Cohen v. Bateman.

Sallu Mansaray v. The Sta&C Cr. Appeal 1/80.

Brima Dabo v. The Stater. Appeal 1/79 SL SC.

Summary of Facts

The Accused was charged under Counts 1, 2, 5, 6, 9, 10 with Corrupt Acquisition of Wealth
contrary to section 7 (1) of the ACA 2000 and under Counts 3, 4, 7, 8, 11 andhlAccepting

an Advantage as an Inducement contrary to section 8(1) of the ACA 2000. The offences are
alleged to have occurred betweéhatd 3¢ April 2000 at Freetown. The Prosecution alleged that
Bockarie Kakay an Accused in a criminal trial beftre Appellant, imported, under the name of
Hardy Sheriff, a Nissan Terrano into Sierra Leone and registered it under the name of Haja
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Mariama Deen, a wife of the Accused, without her knowledge; that Kakay paid customs duty,
registration and licensing feemd that the vehicle was licensed as AAK 273 and taken to the
Appell antds residence. The Prosecution furt|
which was the registration number of a car owned by the Appellant; that the Appellant later
requeted Amadu Bah to take the Nissan Pathfinder to 7 Canteen Street and that the a satellite dis
and decoder and the sum of $20,000 were also given to the Appellant by Bockari€¢ Ketkay.
Appellant admitted Kakay and others had tried to influence him, btihthhad resisted. The trial

was held at Freetown High Court, proceedings having been taken under Section 136 and 144 of th
Criminal Procedure Act, No. 32 of 1965. The Accused was acquitted in relation to cdihta®9

the Prosecution conceded at tHese of its case, that it had not adduced the evidence to support
those charges. The Accused was however, convicted and sentencél im&@2001 on Counts

1-8 for offences of corruption contrary to sections 7 (1) and 8 (1) of theGuamtuption Act M. 1

of 2000. He appealed pursuant to sections 57, 58 and 59 of the Courts A% d@dBst his
conviction and sentence.

Application of Law

The Appeal Court perused the details of the offence under section 7 (1) of the ACA 2000, which
are; the controlfpssession of any resources by a public officer, OR, his being in receipt of the
benefit of any advantage, which he may reasonably be suspected of having acquired or receive
corruptly. The details of the offence under section 8 (1) of the ACA 2000 wereadsidered and

they are the acceptance by a public officer, of an advantage, as an inducement for abstaining t
perform his duty or for expediting the performance of an act; in this case, the inducement pertainec
to the perfor man csedutpds Judde én the trild Bhe State ¥. Harrg Will, 6
Lamin Feika and Bockarie Kakay.

The Court of Appeal considered whether the Accused was a public officer for the purposes of the
ACA 2000, and accordingly defined a public officer as one who holddfexe in the service of

the government of Sierra LeoffeAdditionally, the Court of Appeal cited sections 58(2) and
59(1)(5) of the Courts Act 1965, which define its powers of Appeal. Under these sections, appeals
against conviction are to be allotvevhere the verdict is unreasonable in light of, or cannot be
supported by the evidence; where the judgment was based on a wrongfully decided question o
law; or where there was a miscarriage of justice. In the same vein, an appeal may be dismissed, i
inspite of arguments in the Appellantodos 3 avo
Where an appeal against conviction is allowed, a verdict of acquittal shall be entered. Where the

2 PW1, Head of the Licensing of Vehicles, Sierra Leone Raadsport Authority, testified that Kakay came to her

office and requested transfer of ownership of a vehicle from Hardy B. Sheriff to Haja Mariama Deen as per exhibit
A2.

% These allow for leave to appeal against conviction to be granted, either byuteoCAppeal or the Trial Judge,

where the Grounds of Appeal are questions of fact or mixed questions of fact and law.

31 Appeal Judgment, p. 20.

32 Section 4 (1) Criminal Appeal Act 1907. Kamara v. the State 1972/73 ALR (SL). Cohen v. Bateman quated in S
Mansaray v. The State SC Cr. Appeal 1/80. Brima Dabo v. The State Cr. Appeal 1/79 SL SC: all theafiored
authorities make the point that even where the judgme
due to errors in ba and Fact, the critical decisive factor should be an ascertainment of whether there was a substantial
miscarriage of justice. Where there has been one, the verdict should be quashed; but the verdict may be upheld wher
there has been no such substamtieicarriage of justice and that on a correct direction, the only proper and reasonable
verdict would be one of guilty.
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appeal is against the sentence, the Court of Appeal maytleagentence unaltered or substitute

it. A sentence may be affirmed or substituted, where there has been an improper conviction or
some count, but a proper conviction on another; in this case, the sentence shall be that which i
warranted in Law, by theerdict. A conviction for one offence and sentence could be substituted
for another offence, where the Court of Appeal are of the opinion that the findings of fact against
the Accused can support the latter conviction, in which case, the substitutedesshtard not be

of greater severity. Where the Court of Appeal finds that the court beneath it lacked jurisdiction,
the Court of Appeal may order a retrial.

Critique

I n spite of the Court of Appeal 6s reaoagist
grounds and its merging of some of them, based on their similitude and merit in order to address
them in an expeditious manner, the actual lay out of the Judgment could have been more logicall
sequenced. For example, the Court of Appeal treats @rouhen Ground Vbefore going on to

treat Grounds I, 1ll and IV collectively. The identification of the substance of Grounds VI to X,
beforeactually dealing with Grounds VIII, X, XI, and XlI collectivelthen stating that Ground

VII had been addresdehrough GroundsV and XkXII, is another such example of this back and
forth manoeuvre. The Court of Appeal then separately considers whether Celurasdl158,

should stand, in light of the discussions had under the various grounds, and it issontal its
position with regard to most of the Grounds of Appeal, is made clear.

It should be noted that apart from Ground |, which is categorically rejected, and Grounds VI and
IX which were abandoned by the Appellant, there is no direct ruling aungeeach individual
ground, except through the consideration of whether Codnhbdght to be quashed or not. It is
only in evaluating the substance of these <cc
each of the Grounds of Appeal is diswble. Prior to the consideration of the Counts, the Court of
Appeal 6s consideration of the mostly merged
relevant to the Defenceds contentions. There

Athough Justice Tolla Thompson in his separat
evidence in support of the counts is not overwhelming, the Court of Appeal does not address the
impact of circumstantial evidence against the Accused; such aswhigg his vehicle transferred

from his residence to a garage during investigation of its purchase and its possession by th
Accused, and the fact of the Accusedds repl s
that of his private car.

With regards to the issue of inconsistent descriptions of the vetheldransfer of ownership
form, P W1 6 ,sas eelli ad@vnetseregistration card, refer to chassis number:
JN1IWHYD21U0160732, although their description of the make variégse 0 w pgestratios r
card and indictment both refer to Nissan Terrandhe transfer of ownership form and the
owner 0s , bothfreger te Migsah Pathfinder and it is clear that the chassis no. was altered
from JNIWHYD21U016073% to JNIWHYD214016732 on thewner 6 s | i. ft s not ar d
surprising therefore, and should be immaterial that it is the altered chassis no. that the indictmen

% As is down on théransfer of ownership form.
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proffers andts optingfor either makecited in the various sources of evidence, should have been
considered adequately precise.

The fact is that even though the Defence allege the items in question came from undisclosec
sources, they remained in the possession of the Accused, in spite of, as the Defence itself admit
Kakayods contacting the Acauehidledds wife and tr
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CR.APP.9/2001,2 /2001 & 3/2001

IN THE COURT OF APPEAL FOR SIERRA LEONE

CORAM:
HON. MR. JUSTICE MLE.T. THOMPSON — PRESIDING JUDGE
HON. MR. JUSTICE A.N. BANKOLE STRONGE — JUSTCE OF APPEAL
HON. MR. JUSTICE PATRICK HAMILTON — JUDGE
BETWEEN:
HON. MR. JUSTICE M.O. TAJU-DEEN — APPELLANT
AND
THE STATE

— RESPONDENT

MR. TERRENCE TERRY FOR APPELLANT
THE LEARNED ATTORNEY GNEERAL AND MINISTER OF JUSTICE,
MR SOLOMON BEREWA (AS HE THEN WAS) FOR THE RESPONDENT

JUDGEMENT _DEVLIVERED BY HONOURABLE MR. JUSTICE
A.N.BANKOLE STRONGE J.A.

ON |2 rcDA’Y THE A\DQ'LIS DAY OF K)\r“mj‘ZOM

This Appeal is by the Appellant, HONOURABLE MR. JUSTICE M.O. TAJU

DEEN against his conviction and sentence by the High Court in Freetown on a Twelve
(12) Count Indictment of the offences of CORRUPTION contrary to Sections 7 (i) and 8
(i) of the Anti-Corruption Act No. 1 of 2000. The Appellant was convicted and sen-
tenced on the 22nd day of June, 2001. The sentence of the Court was 1 YEAR impri'son-
ment on Counts 1, 2, 5 and 6 to run concurrently and six (6) months imprisonment or the
sum of Le30,000,000.00 ( Thirty Million Leones ) on Counts 3, 4, 7 and 8. Both sen-

tences to run concurrently.

The Appeal is brought pursuant to Section 57 (b) and 57 (c) of the Coumts Act,
1965. Act No. 31 of 1965 (As Amended by Section 6 of Act of 1966) which enacts as

follows:-
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Section 57: (a)

(b)

()

A person convicted by orinthe Supreme Court may A ppeal

to the Court of Appeal:-

With the Leave of the Court of Appeal or upon the certificate
of the Judge who tried him that it is a fit case for Appeal
against his conviction on any ground of Appeal which

involves a question of fact alone, ora question of mixed law

and fact, or any other ground which appears to the court to

be a sufficient Ground of Appeal.

With the Leave of the Court of Appeal against the sentence

passed on his conviction, unless the sentence is one fixed by

s

Law.

For the Supreme Court in the above enactments read High Court.

The powers of the Court of Appeal on the hearing of such an Appeal are spelt out in

Sections 58 (1), 58 (2), 58 (3), 58 (4) and Section 59 (1), 59 (2) and 59 (5) of the Courts Act,

supra, which enacts, as follows:-

58 (1)

58 (2)

Subject and without prejudice to sub-section (2) the Court of
Appeal on any such 'Appeal against conviction shall allow

the Appeal if they think that the verdict should be set aside
on the ground that it is unreasonable or cannot be supported
having regard to the evidence, or that the judgment of the

court before whom the Appellant was convicted should be

set aside on the ground of a wrong decision of any question
of law, or that on any ground there was a miscarriage of

Justice, and in any other case shall dismiss the Appeal.

On an appeal against conviction the Court of Appeal may,
notwithstanding that they are o f o pinion that the point raised
in the Appeal might be decided in favour of the Appellant

dismiss the Appeal if they consider that no substantial
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58(3)

58 (4)

Section 59 (1)

59 (2)

miscarriage of Justice has actually occurred.

Subject to the special provision of this Act the Court of Appeal
shall, if they allow and Appeal against conviction quash the

conviction and direct a judgment and verdict of acquittal to be

entered.

On an Appeal against sentence the Court of Appeal may leave

" the sentence unaltered or pass such other sentence warranted in

Law (whefther more or less severe in substitution therefore as

they think aught to have been passed).

If it appears to the Court of Appeal that an Appellant, though
not properly convicted on some count has been properly con-
victed on some other count, the court may either affirm the sen-
tence passed on the Appellant at the trial or pass such sentence
in substitution thereof as they think proper, and as may be war-
ranted in Law by the verdict on the count on which the court

consider that the Appellant has been properly convicted.

Where an Appellant has been convicted of an offence and the
court which tried him or the jury (as the case may be) could
have found him guilty of some other offence, and on the find-
ing of such court or jury it appears to the Court of Appeal that
such court, or the jury must have been satisfied of facts which
proved him guilty of that other offence, the court may, instead
of allowing or dismissing the Appeal, substitute for the verdict
found by such court or the jury a verdict of guilty of that other
offence, and pa.ss such sentence in substitution for thé sentence
passed at the trial as may be warranted in Law for that other

offence, not being a sentence of greater severity.
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59 (5) Where the Court of Appeal is of the opinion that the pro-
ceedings in the trial court were a nullity, either through
want of jurisdiction or otherwise, the court may order the

Appellant to be tried by a court of competent jurisdiction.

The trial was held at the Freetown High Court as a result of proceedings having

been taken:

(1) Under Section 136 of the Criminal Procedure Act No. 32 of 1965
(viz: consent, in writing by a Judge to the preferment of the Indictment
without a committal for Trial consequent upon a previous preliminary

investigation) and,

(i1) Under Section 144 (2) of the same Act (viz: Order for the Trial to be

by Judge alone).

The Indictment preferred pursuant to the provisions of Section 38 of the Anti-

corruption Act No. 1 of 2000 and filed reads as follows

COUNT 1
STATEMENT OF OFFENCE

Corrupt acquisition of wealth contrary to Section 7 (i) of the Anti-Corruption Act, No. 1
of 2000.

PARTICULARS OF OFFENCE

Honourable Mr. Justice M.O. Taju-Deen on a day unknown, between the 1st day of
April, 2000 and the 30th day of April, 2000 at Freetown in the Western Area of Sierra
Leone being a public officer, to wit, acting Judge of the Superior Court of Judicature was
in receipt of the benefit of an advantage to.wit, a Nissan Terrano Motor Vehicle with en-
gine No. VG-397591N and Chassis No. INIWHYD2140160232 registered as AAK273

AU PR. which he may reasonably be suspected to have received corruptly.

o
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